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jurists  on  the  subject.  I  have  gladly  referred  to  his  very  in- 
terestiog  and  lucid  expositions,  that  my  own  countrymen  may 
more  readily  understand  their  great  value  and  importance. 

It  is  not  probable,  that,  in  the  course  of  my  own  life,  this 
work  will  undergo  any  essential  change  from  its  present  form. 
Other  avocations  and  other  pressing  duties,  judicial  as  well  as 
professorial,  will  necessarily  occupy  all  the  time  and  attention, 
which  I  may  hereafter  be  permitted  to  command  for  any  jurid- 
ical pursuits.  I  must,  therefore,  dismiss  these  Commentaries 
to  the  indulgent  consideration  of  the  reader,  not  as  a  work, 
which  has  surveyed  the  whole  subject,  or  exhausted  the  ma- 
terials ;  but  as  an  essay  towards  opening  the  leading  doctrines 
and  inquiries  belonging  to  private  international  jurisprudence, 
which  the  genius,  and  learning,  and  labors  of  more  gifted 
minds  may  hereafter  mould,  and  polish,  and  expand  into  an 
enduring  system  of  public  law.  My  own  wishes  will  be 
fully  satisfied,  if  (to  use  the  language  of  my  Lord  Coke,  in 
the  close  of  his  first  Institute)  any  thing  shall  be  found 
herein,  which  '^  may  either  open  some  windows  of  the  law, 
to  let  in  more  light  to  the  student,  by  diligent  search  to  see 
the  secrets  of  the  law,  or  to  move  him  to  doubt,  and  withal 
to  enable  him  to  inquire,  and  learn  of  the  sages,  what  the 
law,  together  with  the  true  reason  thereof,  in  these  cases 
is." 

JOSEPH   STORY. 

Jaouary,  1841. 
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ADVERTISEMEx\T  TO  THE  THIRD  EDITION. 


The  present  edition  of  the  Commentaries  on  the  Con- 
flict OF  Laws  contains  the  last  revisions  and  emendations 
made  by  the  late  Author.  As  no  material  alteration  from  the 
text  of  the  last  edition  was  contemplated  by  him,  the  Editor 
has  not  deemed  it  to  be  within  his  province  to  make  any 
changes  except  such  as  were  made  by  the  Author  in  his  man- 
uscript copy,  or  any  addition  beyond  the  citation  of  the 
late  cases. 

W.  W.  STORY. 

BosTOK,  July  1,  1846. 


ADVERTISEMENT  TO  THE  SECOND  EDITION. 


The  former  edition  of  this  work  being  exhausted,  I  have 
availed  myself,  in  the  preparation  of  the  present  edition,  of 
the  opportunity  of  revising,  correcting,  and  amending  the 
text  and  notes  throughout,  and  of  adding  such  new  materi- 
als, as  have  been  furnished  by  the  recent  authorities  at  the 
common  law,  as  well  as  by  more  diligent  researches  into  for- 
eign jurisprudence.  For  the  opinions  of  some  foreign  jurists, 
I  was  obliged,  in  the  former  edition,  (as  the  reader  was  in- 
formed in  the  notes,)  to  rely  upon  the  citations  from  their 
works,  which  I  found  in  other  authors,  not  having  access  to 
the  originals.  With  one  or  two  unimportant  exceptions,  the 
originals  of  these  foreign  jurists  are  now  in  my  possession,  and 
have  been  consulted  by  me ;  so  that  I  have  been  enabled  to 
correct  some  errors  in  those  citations,  and  also  to  furnish  more 
complete  and  perfect  statements  of  their  respective  opinions. 
Perhaps  it  may  not  be  useless  here  to  add,  that  in  every  case, 
where  any  authority  for  any  position  is  cited  at  the  bottom  of 
the  page,  the  reader  may  rest  assured,  that  the  very  citation 
has  been  perused  and  diligently  compared  by  me  with  the 
original. 

As  the  works  of  foreign  jurists,  especially  of  those,  who 
lived  before  the  middle  of  the  eighteenth  century,  are  rarely 
to  be  found  in  American  Libraries,  either  public  or  private. 


VIU  ADVERTISEMENT. 

and  are  becoming  daily  more  scarce  and  difficult  to  be  pur- 
chased abroad,  I  have  made  my  extracts  therefrom  more  co- 
pious, and  often  cited  the  words  of  the  original,  so  that  the 
reader  might  be  spared  the  necessity  of  farther  researches 
into  the  originals,  and  also  might  possess  the  means  of  ascer- 
taining the  accuracy  of  the  expositions  in  the  text. 

These  explanations  may  account  for  the  fact,  that  the  work, 
unexpectedly  to  myself,  has  swelled  to  double  its  former  size  ; 
a  fact,  which  (as  the  pages  and  sections  of  the  former  edition 
are  still  preserved)  might  not  rec^dily  occur  to  those,  who  are 
not  accustomed  to  examine  the  sigtfmtares  at  the  bottom  of  the 
difTerent  sheets. 

Since  the  publication  of  the  foitner  edition,  Mr.  fiurge  has 
published  his  very  able  and  comprehensive  Commentaries  on 
Colonial  and  Foreign  Law,  mainly,  as  applicable  to  the  colonies 
of  Great  Britain,  ih  which  h^  has  devoted  a  number  of  chap 
ters  to  the  consideration  of  many  of  the  topics  embraced  ih 
the  present  work.  The  plan  of  his  Work,  however,  eftgevh 
tially  differs  froiA  my  own  in  its  leading  objects.  It  exbibils 
great  learning  and  research  ;  and  as  its  merits  ate  not  as  yet 
generally  knowA  to  the  profession  on  this  side  of  the  Atlantic, 
I  have  made  many  references  to  it,  atid  occasional  quotations 
from  it,  with  the  view  of  enabling  the  profession  to  obtain 
many  more  illustrations  of  the  doctrines,  than  my  own  brief 
text  would  suggest,  and  also  fully  to  appreciate  his  learned  la- 
bors. Monsieur  FcbUx,  also,  the  accomplished  editor  of  the 
Revue  Etrangereet  Francaise,  (a  highly  useful  and  meritoriotn 
periodical,  published  at  Paris,)  has,  in  the  volume  of  the  year 
1840,  discussed,  in  a  series  of  articles,  many  topics  of  the  Con- 
flict of  Laws,  and  given  the  opiitions  of  the  leading  foreign 
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jurists  on  the  subject.  I  have  gladly  referred  to  his  very  in- 
teresting and  lucid  expositions,  that  my  own  countrymen  may 
more  readily  understand  their  great  value  and  importance. 

It  is  not  probable,  that,  in  the  course  of  my  own  life,  this 
work  will  undergo  any  essential  change  from  its  present  form. 
Other  avocations  and  other  pressing  duties,  judicial  as  well  as 
professorial,  will  necessarily  occupy  all  the  time  and  attention, 
which  I  may  hereafter  be  permitted  to  command  for  any  jurid- 
ical pursuits.  I  must,  therefore,  dismiss  these  Commentaries 
to  the  indulgent  consideration  of  the  reader,  not  as  a  work, 
which  has  surveyed  the  whole  subject,  or  exhausted  the  ma- 
terials ;  but  as  an  essay  towards  opening  the  leading  doctrines 
and  inquiries  belonging  to  private  international  jurisprudence, 
which  the  genius,  and  learning,  and  labors  of  more  gifted 
minds  may  hereafter  mould,  and  polish,  and  expand  into  an 
enduring  system  of  public  law.  My  own  wishes  will  be 
fully  satisfied,  if  (to  use  the  language  of  my  Lord  Coke,  in 
the  close  of  his  first  Institute)  any  thing  shall  be  found 
herein,  which  "  may  either  open  some  windows  of  the  law, 
to  let  in  more  light  to  the  student,  by  diligent  search  to  see 
the  secrets  of  the  law,  or  to  move  him  to  doubt,  and  withal 
to  enable  him  to  inquire,  and  learn  of  the  sages,  what  the 

\aw,  together  with  the  true  reason  thereof,  in  these  cases 

is." 

JOSEPH   STORY. 

Jtatury,  1841. 
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That  task  has  been  accomplished.  The  -  Comniefltaries  oo 
Americaa  Law  ^  have  already  acquired  the  repaiatioa  of  a 
jnridical  Classic,  and  ba^e  placed  their  author  in  the  first 
rank  of  the  beneiactors  of  the  Professioo.  Yoa  hare  done 
(or  America,  what  Mr.  Justice  Bbckstooe  in  hia  inTaloaUe 
Commentaries  has  done  for  England.  You  have  embodied 
the  principles  of  oor  law  in  pages  as  attractiTe  by  the  per- 
ftuasire  elegance  of  their  style,  as  they  are  instructiTe  by  the 
folnesi  and  accuracy  of  their  learning. 

Yoa  have  earned  the  fairest  title  to  the  repose,  which  yoa 
wm  seek,  and  which  at  last  seems  within  yoar  reach.  It  is, 
ia  the  noblest  sense,  Oiymh  cmm  dignitate.  May  yoa  liTe 
many  years  to  enjoy  it !  The  consdousness  of  a  life,  fike 
joors,  in  which  have  been  blended  at  erery  step  public  spirit 
and  private  virtue,  the  afiections,  which  cheer,  and  the  taste, 
which  adorns  the  domestic  circle,  cannot  but  make  the  recol- 
lections ol  the  past  sweet,  and  the  hopes  of  the  future  ani- 
mating. 

I  am,  with  the  highest  respect, 

Your  oUiged  friend, 

JOSEPH  STORY- 

CajBhridfe,  iUiMcbiuelU, 
Jaooary  1,  1834. 


PREFACE. 


I  NOW  submit  to  the  indulgent  consideration  of  the  profes* 
sion  and  the  public  another  portion  of  the  labors  appertaining 
to  the  Dane  Professorship  of  Law  in  Harvard  University. 
The  subject  is  one  of  great  importance  and  interest ;  and 
from  the  increasing  intercourse  between  foreign  States,  af 
well  as  between  the  different  States  of  the  American  Union, 
it  is  daily  brought  home  more  and  more  to  the  ordinary 
business  and  pursuits  of  human  life.  The  difficulty  o[ 
treating  such  a  subject  in  a  manner  suited  to  its  importance 
and  interest  can  scarcely  be  exaggerated.  The  materials 
are  loose  and  scattered,  and  are  to  be  gathered  from  many 
sources,  not  only  uninviting,  but  absolutely  repulsive,  to 
the  mere  Student  of  the  Common  Law.  There  exists  no 
treatise  upon  it  in  the  English  language  ;  and  not  the 
slightest  effort  has  been  made,  except  by  Mr.  Chancellor 
Kent,  to  arrange  in  any  general  order  even  the  more  familiar 
maxims  o^  the  Common  Law  in  regard  to  it.  Until  a  com- 
paratively recent  period,  neither  the  English  Lawyers,  nor 
the  English  Judges  seem  to  have  had  their  attention  drawn 
towards  it,  as  a  great  branch  of  international  jurisprudence, 
which  they  were  required  to  administer.  And,  as  far  as 
their  researches  appear  as  yet  to  have  gone,  they  are  less 
profound  and  satisfactory,  than  their  admirable  expositions 
of  municipal  law. 

The  subject  has  been  discussed  with  much  more  fulness, 
learning,  and  ability  by  the  foreign  jurists  of  continental 
Europe.  Bi^t  even  among  them  there  exists  no  systematical 
l^reatise  embracing  all  the  general  topics.     For  the  most. 


obIt  with  iifciiiiii  to  Mne 
pecafiir  to  tbe  drfl  hv,  or 
y  (  ihirt  infamdj  Tuied  )  of  the  iidgb- 
Eflpope,  or  the  different  ProTinoes  of 
And  it  mofl  be  oonfeaed,  that  their 
<3Aes  of  m  oootrofenid  a  cfauader,  and  abound 
dirtinctionf.  (not  rerj  iDteDigible  to 
of  the  school  of  tbe  Common  Law, )  and  with  to 
▼  theories  of  donbdbl  otifitj,  that  it  is  not  always 
^  extract  frooi  then  sneh  principles,  as  may  a£ford 
poAes  lo  the  judgment.  Rodeobnrg,  BooDenois,  Boo- 
•  uid  Frohnd  have  written  upon  it  with  the  roost  clear- 
^  c^xnprehensirenesB,  and  acnteness.  Bat  they  rather 
stimolate  than  ntisfy  inquiry ;  and  they  are  far  more  elaborate 
in  detecting  the  errors  of  others,  than  in  widening  and 
deepening  the  (bondations  of  the  practical  doctrines  of  in- 
lematioiMl  jurisprudence.  I  am  not  aware,  that  the  works 
of  these  eminent  Jurists  hare  been  cited  at  the  English  Bar  ; 
and  I  should  drew  the  conclusion,  that  they  are  in  a  great 
measure,  if  not  altogether,  unknown  to  tbe  studies  of  West- 
minster Hall.  How  it  should  happen,  that,  in  this  age, 
English  Lawyers  shodd  be  so  utterly  indifferent  to  all  foreign 
jurisprudence,  it  is  not  easy  to  conceive.  Many  occasions 
are  constantly  occurring,  in  which  they  would  derive  essential 
assistance  from  it,  to  illustrate  the  questions,  %hich  are 
brought  into  contestation  in  all  their  Courts. 

In  consulting  the  foreign  Jurists,  I  have  felt  great  embar- 
rassment, as  well  from  my  own  imperfect  knowledge  of  the 
jurisprudence,  which  they  profess  to  discuss,  as  from  the 
remote  analogies,  which  it  sometimes  bears  to  the  rights, 
titles,  and  remedies  recognised  in  the  Common  Law.  To 
give  their  opinions  at  large  upon  many  topics  would  fill 
volumes ;  lo  omit  all  statements  whatever  of  their  opinions 
would  bo  to  withhold  from  the  reader  many  most  important 
lighU,  to  guide  his  own  studies,  and  instruct  his  own  judg- 
rneoi.       I    have    adopted    an    intermediate    course;    and 
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have  laid  before  the  reader  such  portions  of  the  opinions 
and  reasonings  of  foreign  Jurists,  as  seemed  to  roe  most 
useful  to  enable  him  to  understand  their  doctrines  and  prin- 
ciples, and  to  assist  him  with  the  means  of  making  more 
ample  researches,  if  his  leisure  or  his  curiosity  should 
invite  him  to  the  pursuit.  Humble  as  this  task  may  appear 
to  many  minds,  it  has  been  attended  with  a  labor  truly 
discouraging  and  exhausting.  I  dare  not  even  now  indulge 
the  belief,  that  my  success  has  been  at  all  proportionate  to 
my  wishes  or  my  efforts.  I  feel,  however,  cheered  by  the 
reflection  (is  it  a  vain  illusion ?),  that  other  minds,  of  more 
ability,  leisure,  and  learning,  may  be  excited  to  explore  the 
paths,  which  I  have  ventured  only  to  point  out.  I  beg,  in 
conclusion,  to  address  to  the  candor  of  the  Profession  my 
own  apology  in  the  language  of  Strykius ; — "  Crescit  dis- 
putatio  nostra  sub  manibus ;  unum  enim  si  absolveris  jus, 
plura  se  ofierunt  consideranda.  At  nos  temporis,  quod  nimis 
breve  nobis  fit,  rationem  habentes,  accuratius  ilia  inquirere 
haud  possumus.  Hinc  suflicerit,  in  presens  sparsisse  quaedam 
Baltem  adbuc  jura,  quidque  de  iis  statuamus,  vel  obiter 
dixisse."  • 

JOSEPH  STORY. 

Cambridge,  MaMachusetU, 
Jannary  1,  1834. 

'Strykii  DiipoUtio  1,  ch.  2,  $  93,  Tom.  ii.  p.  24. 
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star  and  luminary  of  lawyers,  the  master  of  troth,  the  lantem  of 
equity,  the  guide  of  the  blind,"  dLc.    His  works  were  printed  at 
Venice,  1499,  in  4  vols,  fol.,  according  to  Camus;  in  1599,  in 
10  or  11  vols.  ioL,  according  to  WatL 
Bovnna,  J.,  President  of  the  Parliament  of  Dijon,  bom  at  that  place 
1673,  and  died  1746.    His  works,  relating  to  the  present  subject, 
are  published  in  two  vols.  foL,  and  entitled,  **  Les  Coutumes  du 
Duch6  de  Bourgogne  avec  les   Observations  du   Prudent  Bou- 
hier." 
BouLLB.^fois,  Louis,  advocate  in  the   Parliament  of  Paris,  bom  at 
Paris,  1690,  and  died  1762.    There  are  two  works  by  him,  on  the 
present  subject;  •* Traits  de  la  Personality  et  de  la  R^lit^  des 
Lois,   Coutumes,  Statuts,    par   forme    d'Observations,"  in  2   vols. 
4u>.,  and  **  Dissertations  sur  des   Questions,  qui  naissent  de  la 
ContrariM  dee  Louiz  et  des  Coutumes.**  4to.  This  last  was  pub- 
liriied   first,  and  is  the  original  outline  of  the  larger  work,  which 
afterwards  appeared. 
Barro55iEa  Baetholkxew  Joseph,  advocate  of  the  Parliament  of 
Paris,   bom   U   Montrotier,   near  Lyons,  1656,  and    died,  1727. 
He  is  the  anthor  of  a  work  in  3  vols.  Iteo,  entitled  •'RecueU  des 
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Etxehakd,  Nicholas,  hotn  in  the  Island  of  Walcheren,  14G3,  and  died 
1532.  His  woriu  are  **Topica  Juris,  sive  Loci  Arguroentonim 
Legales";  and  *^Consilia,  sive  Responsa  Jaris." 

Faux  M.,  Editor  of  the  ^  Re?iew  £trangere  et  Francaise,"  a  learned 
periodical  published  at  Paris,  begining  in  1833  and  still  (1840)  con- 
tinued. 

FmoLAHD,  Louis,  advocate  of  the  Parliament  of  Rouen,  died  1746. 
His  woriu  relating  to  the  present  subject,  in  two  4ta  vols.,  are  en- 
titled, **  Mtooire  concemant  la  Nature  et  la  Quality  des  Statuts." 

Gaill,  Aimnxw,  bom  at  Cdogne,  1585,  and  died  1587.  He  was  called 
the  Papinian  of  German  j. 

Gaotivs,  Hueo,  bom  at  Delft,  1583,  and  died  1645.  His  woriu  are 
well  known. 

HuiniGcius,  JoHAiRfss  GoTLiiB,  Professor  of  Philosophy  and  Law  at 
Halle,  bom  at  Eisenburg,  1681,  and  died  1741.  His  works  need 
not  be  particolariy  mentioned. 

HxHmrs,  Clauds,  jurisconsult,  bora  at  Montbrison,  1615,  and  died  1662. 
His  works  are  collected  in  four  vols.  foL 

Hketius,  Johahnes  Nicola  us,  bora  near  Giessen,  1651,  and  died  1710. 
His  treatise  *^  Cdlisione  Legum**  is  to  be  found  in  his  select  works 
in  two  vols.  4to. 

HuBsmus,  Uleigus,  a  lawyer,  historian,  and  philologer,  bora  at  Dockum 
in  the  Dutch  temtories,  1635,  and  died  1694  His  treatise  "De 
Conflictn  Legum  ^  is  to  be  found  in  his  *'  Prelectiones  Juris  Civilis,*^ 
3  vols.  4to. 

Kaims,  Lo&o,  (Hxnrt  Horn,)  bora  at  Kaims,  in  Berwickshire,  1696,  and 
died  1782.    The  reader  is  referred  to  his  '^  Principles  of  Equity." 

Lb  Bbun,  Dbkis,  advocate,  died  1708,  before  the  publication  of  his  prin- 
cipal work,  ^  Traits  de  Communaut^" 

Lbbuwen,  Sm on  van,  bora  at  Leyden,  1625,  and  died  1682.  His  work 
referred  to,  in  the  present  Commentaries,  is  translated  into  English, 
with  the  tide  of  ^  Commentaries  on  the  Roman-Dutch  Law." 

Livxbmobb,  Samuel,  of  New  Orleans,  died,  1833.  He  is  the  author  of 
"  Dissertations  on  the  Contrariety  of  Laws." 

Mascabdus  Josephus,  an  ecclesiastic  and  Italian  jurisconsult,  bora  at 
Sarzana  towards  the  end  of  the  16th  century,  and  died  about  1630. 
He  is  the  author  of  an  extensive  work,  entitled,  ^  De  Probationibus 
Conclnsioiies." 

MiBUN,  M.  (de  DouAL.)  His  voluminous  works  are  entitled,  *<  Reper- 
toire Universel  etRaisonii6deJurispradence;"  and  ^Questions  de 
Droit." 

•^OBNAC,  AiiToiNB,  bom  near  Tours,  first  appeared  before  the  Parlia- 
ment of  Paris  in  1580,  and  died  1620.  His  works  are  comprised  in 
4  voIb.  foL 
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peculiar  complexion  and  character  to  many  of  its  \ 
arrangements.  The  bold,  intrepid,  and  hardy  na- 
tives of  the  North  of  Europe,  whether  civilized  or 
barbarous,  would  scarcely  desire,  or  tolerate,  the 
indolent  inactivity  and  luxurious  indulgences  of 
the  Asiatics.  Nations,  inhabiting  the  borders  of  the 
ocean,  and  accustomed  to  maritime  intercourse  with 
other  nations,  would  naturally  require  institutions  and 
laws,  adapted  to  their  pursuits  and  enterprises,  which 
would  be  wholly  unfit  for  those,  who  should  be 
placed  in  the  interior  of  a  continent,  and  should 
maintain  very  different  relations  with  their  neigh- 
bors, both  in  peace  and  war.  Accordingly  we  find, 
that,  from  the  earliest  records  of  authentic  history, 
there  has  been  (as  far  at  least  as  we  can  trace  them) 
little  uniformity  in  the  laws,  usages,  policy,  and  in- 
stitutions, either  of  contiguous  or  of  distant  nations. 
The  Egyptians,  the  Medes,  the  Persians,  the  Greeks, 
and  the  Romans,  differed  not  more  in  their  charac- 
ters and  employments  from  each  other,  than  in  their 
institutions  and  laws.  They  had  little  desire  to  learn, 
or  to  borrow,  from  each  other ;  and  indifference,  if 
not  contempt,  was  the  habitual  state  of  almost  every 
ancient  nation  in  regard  to  the  internal  polity  of  all 
others. 

^  2.  Yet  even  under  such  circumstances,  from  their 
mutual  intercourse  with  each  other,  questions  must 
sometimes  have  arisen,  as  to  the  operation  of  the  laws 
of  one  pation  upon  the  rights  and  remedies  of  parties 
in  the  doqiestic  tribunals,  especially  when  they  were 
in  any  measure  dependent  upon,  or  connected  with 
foreign  transactions.  How  these  questions  were 
disposed  of,  we  do  not  know.  But  it  is  most  pro- 
bable, that  they  were  left  to  be  decided  by  the  analo- 
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commercial,  as  well  as  political  intercourse  must 
have  brought  many  diversities  of  laws  and  usages  in 
judgment  before  the  tribunals  of  justice.^  We  have 
the  most  abundant  evidence  on  this  head,  in  relation 
to  the  Jews,  after  they  had  submitted  to  the  Roman 
yoke,  who  were  still  permitted  tx)  follow  their  own 
laws  in  the  times  of  our  Saviour,  and  down  to  the 
destruction  of  Jerusalem,^ 

^2  a.  When  the  Northern  nations  by  their  irrup- 
tions finally  succeeded  in  establishing  themselves  in 
the  Roman  empire,  and  the  dependent  nations  sub- 
jected to  its  sway,  they  seem  to  have  adopted,  either 
by  design,  or  from  accident,  or  necessity,  the  policy  of 
allowing  the  different  races  to  live  together,  and  to 
be  governed  by  and  to  preserve  their  own  separate 
manners,  laws,  and  institutions  in  their  mutued  inter- 
course. While  the  conquerors,  the  Goths,  Burgun- 
dians,  Franks,  and  Lombards,  maintained  their  own 
laws  and  usages  and  customs  over  their  own  race, 
they  silently  or  expressly  allowed  each  of  the  races, 
over  whom  they  had  obtained  an  absolute  sovereign- 
ty, to  regulate  their  own  private  rights  and  affairs 
according  to  their  own  municipal  jurisprudence.  It 
has  accordingly  been  remarked  by  a  most  learned 
and  eminent  jurist,  that  from  this  state  of  society 
arose  that  condition  of  civil  rights,  denominated  per- 
sonal rights,  or  personal  laws,  in  opposition  to  territo- 
rial laws.^ 


1  See  1  Hertii  Opera,  §  4,  de  Collis.  leg.  p.  1 19,  §  2 ;  Id.  p.  169,  edit.  1716. 

^  There  are  traces  to  be  found  in  the  Digest  of  the  existence  and 
operation  of  the  Lex  Loci.  See  Dig.  lib.  50,  tit  1, 1.  21,  §  7 ;  Id.  lib.  50, 
tit  6, 1.  5,  $  1;  Id.  tit  4, 1. 18,  §  27 ;  Id.  tit  3, 1. 1 ;  Livermore,  Dissert, 
p.  1,  n.  a. 

3  Savigny's  History  of  the  Roman  Law  in  the  Middle  Ages.  The 
whole  passage  is  exceedingly  interesting  and  carious ;  and  Uierefore  I 
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to  conflicting  rights,  and  claims,  and  remedies,  grow- 
ing out  of  dealings,  and  acts,  and  contracts  between 
individuals  belonging  to  different  races.  But  when  the 
question  assumed  a   more   comprehensive    character, 


an  attachment  might,  indeed,  create  a  wish  among  nations,  or  individuals 
to  preserve  their  own  laws,  in  a  foreign  country,  or  under  a  foreign  yoke : 
but  the  question  is,  how  were  the  predominant  people  induced  to  grant 
them  this  privilege  ?  The  benevolent  and  hospitable  disposition  of  the 
victorious  may  have  been  partly  the  cause ;  but,  their  mere  4ove  of  free- 
dom affords  no  satisfactory  explanation.  This  humane  treatment  of 
foreigners  was  not  deeply  seated  in  the  character  of  the  old  Germans. 
It  is  probable,  that  among  them  every  foreigner  was,  at  first,  a  Wild- 
fang,  and  belonged  to  the  class  of  the  Biesterfreien ; — denied  the  advan- 
tages, arising  from  service  in  the  national  army,  or  from  the  obligations 
of  fealty,  and  living  as  an  alien,  unprotected  by  any  power,  except  the 
weak  hand  of  the  general  government ;  who,  while  they  excluded  him 
from  the  rights  of  marriage,  inherited  his  property,  and  exacted  his  com- 
position, if  slain.  Further,  the  want  of  such  an  institution,  as  the  Per- 
sonal Laws,  could  never  have  been  felt,  in  a  country  without  trade,  and 
where  few  foreigners  resided.  In  these  circumstances,  its  introduc- 
tion was  impossible.  If  only  a  single  Groth  lived  in  the  Burgundian 
Empire,  none  of  his  countrymen  could  be  found  to  administer  Gothic 
Law,  and  the  Burgundians  themselves  were  entirely  ignorant  of  it 

**  The  truth  is,  that  the  want  of  such  an  institution,  and  the  possibility  of 
introducing  it,  could  occur  only,  afler  the  nations  were  blended  together 
in  considerable  masses.  The  internal  condition  of  each  kingdom  would 
then  produce  what  could  never  have  been  brought  about  by  mere  benev- 
olence toward  individual  foreigners.  According  to  this  account  of  the 
origin  of  the  system  of  Personal  laws,  it  prevailed  in  all  the  German 
States,  settled  in  countries  formerly  subject  to  Rome.  At  first,  the  valid- 
ity of  two  Laws  only  was  admitted :  e.  g.  the  law  of  the  victorious  race, 
and  of  the  vanquished  Romans.  Individuals,  belonging  to  other  German 
nations,  did  not  at  first  enjoy  the  rigrht  of  living  under  their  own  laws; 
hut  when  our  supposed  kingdom  had  extended  its  conquests,  and  spread 
out  its  dominion  over  other  German  tribes,  then  the  laws  of  the  con- 
quered German  races  were  acknowledged,  in  the  same  manner  as  the 
Roman  formerly  had  been.  Thus,  also,  every  foreign  law,  prevailing  in 
the  empire  of  the  conqueror,  was  admitted  and  considered  as  valid  among 
all  the  vanquished.  This  practice  ought  to  have  produced  the  following 
results.  At  first,  in  the  northern  parts  of  France,  the  Frank  and  Roman 
laws  must  have  been  exclusively  received :  and,  under  the  Carlovingian 
dynasty,  it  would  become  necessary  to  admit  likewise  the  laws  of  the 
West  Goths,  Burgundians,  Alemans,  Bavarians,  and  Saxons ;  because 
these,  as  nations  belonged  to  the  empire.    Italy,  however,  did  not  form 
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commerce,  and  surrendered  all  private  rights  and 
contracts  to  mere  despotic  power.  It  was  not  until 
the  revival  of  Commerce  on  the  shores  of  the  Medi- 
terranean, and  the  revival  of  Letters  and  the  study 
of  the  Civil  Law  by  the  discovery  of  the  Pandects, 
had  given  an  increased  enterprise  to  maritime  navi- 
gation, and  a  consequent  importance  to  maritime 
contracts,  that  anything  like  a  system  of  international  * 
justice  began  to  be  developed.  It  first  assumed  the 
modest  form  of  commercial  usages ;  it  was  next  pro- 
mulgated under  the  more  imposing  authority  of  royal 
ordinances ;  and  it  finally  became  by  sUent  adoption 
a  generally  connected  system,  founded  in  the  natural 
convenience,  and  asserted  by  the  general  comity  of 
the  commercial  nations  of  Europe.  The  system, 
thus  introduced  for  the  purposes  of  commerce, 
has  gradually  extended  itself  to  other  objects,  as  the 
intercourse  of  nations  has  become  more  free  and 
frequent.  New  rules,  resting  on  the  basis  of  general 
x^nvenience,  and  an  enlarged  sense  of  national  duty, 
have,  from  time  to  time,  been  promulgated  by  jurists, 
and  supported  by  courts  of  justice,  by  a  course  of 
juridical  reasoning,  which  has  commanded  almost 
universal  confidence,  respect,  and  obedience,  with- 
out the  aid,  either  of  municipal  statutes,  or  of  royal 
ordinances,  or  of  international  treaties. 

^  4.  Indeed,  in  the  present  times,  without  some 
general  rules  of  right  and  obligation,  recognised  by 
civilized  nations  to  govern  their  intercourse  with 
each  other,  the  most  serious  mischiefs  and  most  in- 
jurious conflicts  would  arise.  Commerce  is  now  so 
absolutely  universal  among  all  countries ;  the  inhabi- 
tants of  all  have  such  a  firee  intercourse  with  each 
other;  contracts,  sales,  marriages,  nuptial  settlements. 
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one  years  but  less  than  twenty-five,  and  one  of  them 
is  a  subject  of  the  latter  country.  Is  such  a  mar- 
riage valid,  or  not  ?  If  valid  in  the  country,  where 
it  is  celebrated,  is  it  valid  also  in  the  other  country  ? 
Or,  the  question  may  be  propounded  in  a  still  more 
general  form ;  is  a  marriage,  valid  between  the  par- 
ties in  the  place,  where  it  is  solemnized,  equally 
valid  in  all  other  countries  ?  Or,  is  it  obligatory 
only  as  a  local  regulation,  and  to  be  treated  every- 
where else  as  a  mere  nullity  ? 

^  6.  Questions  of  this  sort  must  be  of  frequent 
occurrence,  not  only  in  different  countries,  wholly 
independent  of  each  other ;  but  also  in  provinces  of 
the  same  empire,  which  are  governed  by  different 
laws,  as  was  the  case  in  France  before  the  Revolu- 
tion; and  also  in  countries  acknowledging  a  com- 
mon sovereign,  but  yet  organized  as  distinct  com- 
munities, as  is  still  the  case  in  regard  to  the  com- 
munities composing  the  British  Empire,  the  Ger- 
manic Confederacy,  the  States  of  Holland,  and  the 
Dominions  of  Austria  and  Russia.^  Innumerable  suits 
must  be  litigated  in  the  judicial  forums  of  these 
countries,  and  provinces,  and  communities,  in  which 
the  decision  must  depend  upon  the  point,  whether 
the  nature  of  a  contract  should  be  determined  by 
the  law  of  the  place,  where  it  is  litigated ;  or  by  the 
law  of  the  domicil  of  one  or  of  both  of  the  parties ;  or 
by  the  law  of  the  place,  where  the  contract  is  made ; 
whether  the  capacity  to  make  a  testament  should  be 
regulated  by  the  law  of  the  testator's  domicil,  or 
that  of  the  location  (situs)  of  his  property ;  whether 
the  form  of  his  testament  should  be  prescribed  by 
the  law  of  the  place  of  his  domicil,  or  by  that  of  the 

1  See  1  Froland,  M^moires  sur  lea  Statute,  P.  1,  ch.  1,  §  5  to  10. 
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^  8.  This  is  the  natural  principle  flowing  from  the 
equality  and  independence  of  nations,  For  it  is  an 
essential  attribute  of  every  sovereignty,  that  it  has 
no  admitted  superior,  and  that  it  gives  the  supreme 
law  within  its  own  dominions  on  all  subjects  apper- 
taining to  its  sovereignty.  What  it  yields,  it  is  its 
own  choice  to  yield ;  and  it  cannot  be  commanded 
by  another  to  yield  it  as  matter  of  right.  And,  ac- 
cordingly, it  is  laid  down  by  all  publicists  and  jurists, 
as  an  incontestable  rule  of  public  law,  that  one  may 
with  impunity  disregard  the  law  pronounced  by  a 
magistrate  beyond  his  own  territory.  Extra  territo- 
Ilium  jris  dicenti  impune  non  paretur,  is  the  doctrine 
of  the  Digest ;  ^  and  it  is  equally  as  true  in  relation 
to  nations,  as  the  Roman  law  held  it  to  be  in  relation 
to  magistrates.  The  other  part  of  the  rule  is  equally 
applicable ;  Idem  est^  et  si  supra  jurisdictionem  stuim 
velit  jvs  dicere ;  for  he  exceeds  his  proper  jurisdic- 
tion, when  he  seeks  to  make  it  operate  extra-territo- 
rially  as  a  matter  of  power.^  Vattel  has  deduced  a 
similar  conclusion  from  the  general  independence  and 
equality  of  nations,  very  properly  holding,  that  rela- 
tive strength  or  weakness  cannot  produce  any 
difference  in  regard  to  public  rights  and  duties ; 
that  whatever  is  lawful  for  one  nation,  is  equally  law- 
ful for  another ;  and  whatever  is  unjustifiable  in  one, 
is  equally  so  in  another.^  And  he  affirms  in  the  most 
positive  manner,  (what  indeed  cannot  well  be  denied,) 
that  sovereignty,  united  with  domain,  establishes  the 
exclusive  jurisdiction  of  a  nation  within  its  own  terri- 


1  Dig.  lib.  2,  tit  1, 1.  20;  Pothier,  Pand.  lib.  2.  tit  1,  n.  7. 
9  Dig.  lib.  2,  tit  1, 1.  20;  Pothier,  Pand.  lib.  2,  tit  1,  n.  7. 
3  Vattel,  Prelim.  §  15  to  20;  Id.  B.  2,  ch.  3,  §  35, 36;  The  St  Louis, 
2  Dodson,  R.  210. 
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vast  extent  in  its  commerce,  and  such  universal  reach 
in  its  intercourse  and  polity.^ 

^  11.  The  civilians  of  continental  Europe  have 
examined  the  subject  in  many  of  its  bearings  with  a 
much  more  comprehensive  philosophy,  if  not  with  a 
more  enlightened  spirit.  Their  works,  however, 
abound  with  theoretical  distinctions,  which  serve  little 
other  purpose  than  to  provoke  idle  discussions,  and 
with  metaphysical  subtilties,  which  perplex,  if  they 
do  not  confound,  the  inquirer.  They  are  also  mainly 
addressed  to  questions  intimately  connected  with  their 
own  provincial  or  municipal  laws  and  customs,  some 
of  which  are  of  a  purely  local,  and  others  of  a  tech- 
nical and  peculiar  character ;  and  they  do  not  always 
separate  those  considerations  and  doctrines,  which 
belong  to  the  elements  of  the  general  science,  from 
those,  which  may  be  deemed  founded  in  particular 
national  interests  and  local  ordinances.  Precedents, 
too,''  have  not,  either  in  the  courts  of  continental 
Europe,  or  in  the  juridical  discussions  of  its  eminent 
jurists,  the  same  force  and  authority,  which  we,  who 
live  under  the  influence  of  the  common  law,  are  ac- 
customed to  attribute  to  them ;  and  it  is  unavoidable, 
that  many  differences  of  opinion  should  exist  among 
them,  even  in  relation  to  leading  principles.  But 
the  strong  sense  and  critical  learning  of  the  best 
minds  among  foreign  jurists  have  generally  main- 
tained those  doctrines,  which  at  the  present  day  are 
deemed  entirely  persuasive  and  satisfactory  with  us, 

who  live  under  the  common  law,  as  well  for  the  solid 
_ 1 

1  Mr.  Chancellor  Kent  has  remarked,  that  these  topics  of  international 
law  were  almost  unknown  in  the  English  conrts,  prior  to  the  time  of  Lord 
Hardwicke  and  Lord  Mansfield;  and  that  the  English  lawyers  seem 
generally  to  have  been  strangers  to  the  discussions  on  foreign  law  by 
the  celebrated  jurists  of  continental  Europe.  2  Kent,  Comm.  Lect  39, 
i>.  455, 3d  edit 
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^2  6.  Still,  however,  this  was  but  a  mere  arrange- 
ment in  the  domestic  polity  of  each  particular  nation  ; 
and  even  then,  it  must  often  have  involved  serious 
embarrassments,  whenever  questions  arose  in  regard 


quote  it  at  large  from  Mr.  Cathcart's  Translation,  Vol.  1,  ch,  3,  p.  99  to 
104.  —  *<  When  the  (Sotha,  Bargondians,  Franks,  and  Lombards,  founded 
kingdoms  in  the  countries,  formerly  subject  to  the  power  of  Rome,  there 
were  two  diffisrent  modes  of  treating  the  conquered  race.  They  might 
be  eztirpattfi,  by  destroying  or  enslaving  the  freemen ;  or,  the  conquering 
nations,  for  the  sake  of  increasing  their  own  numbers,  might  transform  the 
Romans  into  Germans,  by  forcing  on  them  their  manners,  constitution  and 
laws.  Neither  mode,  however,  was  followed ;  for,  although  many  Romans 
were  slain,  expatriated,  or  enslaved,  this  was  only  the  lot  of  individuals, 
and  not  the  systematic  treatment  of  the  nation.  Both  races,  on  the  con- 
trary, lived  together,  and  preserved  their  separate  manners  and  laws. 
From  this  state  of  society  arose  that  condition  of  civil  rights,  denomi- 
nated Personal  rights,  or  Personal  laws,  in  opposition  to  territorial  laws. 
The  modems  always  assume,  that  the  law,  to  which  the  individual  owes 
obedience,  is  that  of  the  country,  where  he  lives ;  and  that  the  property 
and  contracts  of  every  resident  are  regulated  by  the  law  of  his  domicile. 
In  this  theory,  the  distinction  between  native  and  foreigner  is  overlooked, 
and  national  descent  is  entirely  disregarded.  Not  so,  however,  in  the 
middle  ages;  where,  in  the  same  countiy,  and  often  indeed  in  the  same 
ci^,  the  Lombard  lived  under  the  Lombardic,  and  the  Roman  under  the 
Roman  law.  The  same  distinction  of  laws  was  also  applicable  to  the 
different  races  of  Germans.  The  Frank,  Burgundian,  and  Goth,  resided 
in  the  same  place,  each  under  his  own  law ;  as  is  forcibly  stated,  by  the 
Bishop  Agobardus,  in  an  Epistle  to  Louis  le  Debonnaire.  *  It  often  hap- 
pens,' says  he,  *  that  five  men,  each  under  a  different  law,  may  be  found 
walking  or  sitting  together.' 

^  In  the  East-Gothic  kingdom  alone,  this  custom  was  not  originally  fol- 
lowed. Hiere,  an  artificial  and  systematic  plan  was  adopted,  which 
belongs  to  the  particular  history  of  that  nation,  and  cannot  be  brought 
within  the  general  inquiry.  All  the  other  States  followed  the  system  of 
Personal  laws ;  and,  this  universal  practice  could  net  have  arisen  from 
accidental  reasons,  but  from  common  views,  principles  and  wants.  These 
may  be  appropriately  illustrated  at  present* 

^  According  to  the  general  opinion,  the  system  of  personal  laws  pre- 
vailed among  all  the  German  nations,  from  the  earliest  times ;  and  it  is 
customary  to  explain  this  circumstance  by  the  love  of  freedom,  so  pecu- 
liar to  these  races.  In  the  first  place,  however,  it  is  diflicult  to  perceive, 
how  such  an  institution  could  arise  merely  from  regard  to  liberty.    Such 

1* 
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to  conflicting  rights,  and  claims,  and  remedies,  grow- 
ing out  of  dealings,  and  acts,  and  contracts  between 
individuals  belonging  to  different  races.  But  when  the 
question  assumed   a   more   comprehensive    character, 


an  attachment  might,  indeed,  create  a  wish  among  nationa,  or  individiiaia 
to  preaerve  their  own  laws,  in  a  foreign  country,  or  nnder  a  foreign  yoke : 
but  the  question  is,  how  were  the  predominant  people  induced  to  grant 
them  this  privilege  ?  The  benevolent  and  hoapitible  disposition  of  the 
victorious  may  have  been  partly  the  cause ;  but,  teir  mere  4ove  of  free- 
dom affords  no  satisfactory  explanation.  This  humane  treatment  of 
foreigners  was  not  deeply  seated  in  the  character  of  the  old  Germans. 
It  is  probable,  that  among  them  every  foreigner  was,  at  first,  a  Wild- 
fang,  and  belonged  to  the  class  of  the  Biesterfreien ; — denied  the  advan- 
tages, arising  from  service  in  the  national  army,  or  from  the  obligations 
of  fealty,  and  living  as  an  alien,  unprotected  by  any  power,  except  the 
weak  hand  of  the  general  government ;  who,  while  they  excloded  him 
from  the  rights  of  marriage,  inherited  his  property,  and  exacted  his  com- 
position, if  slain.  Further,  the  want  of  such  an  institution,  as  the  Per- 
sonal Laws,  could  never  have  been  felt,  in  a  country  without  trade,  and 
where  few  foreigners  resided.  In  these  circumstances,  its  introduc- 
tion was  impossible.  If  only  a  single  Goth  lived  in  the  Burgundian 
Empire,  none  of  his  countrymen  could  be  found  to  administer  Gothic 
Ijaw,  and  the  Burgundians  themselves  were  entirely  ignorant  of  it 

''  The  truth  is,  that  the  want  of  such  an  institution,  and  the  possibility  of 
introducing  it,  could  occur  only,  after  the  nations  were  blended  together 
in  considerable  masses.    The  internal  condition  of  each  kingdom  would 
then  produce  what  could  never  have  been  brought  about  by  mere  benev- 
olence toward  individual  foreigners.    According  to  this  account  of  the 
origin  of  the  system  of  Personal  laws,  it  prevailed  in  all  the  German 
States,  settled  in  countries  formerly  subject  to  Rome.    At  first,  the  valid- 
ity of  two  Laws  only  was  admitted :  e.  g.  the  law  of  the  victorious  race, 
and  of  the  vanquished  Romans.    Individuals,  belonging  to  other  German 
nations,  did  not  at  first  enjoy  the  ripht  of  living  under  their  own  laws; 
hut  when  our  supposed  kingdom  had  extended  its  conquests,  and  spread 
out  its  dominion  over  other  German  tribes,  then  the  laws  of  the  con- 
quered German  races  were  acknowledged,  in  the  same  manner  as  the 
Koman  formerly  had  been.    Thus,  also,  every  foreign  law,  prevailing  in 
the  empire  of  the  conqueror,  was  admitted  and  considered  as  valid  among 
mil  the  vanquished.     This  practice  ought  to  have  produced  the  following 
resulta.    At  first,  in  the  northern  parts  of  Prance,  the  Prank  and  Roman 
i«w»  muiit  hnvo  been  exclusively  received:  and,  under  the  Carlovingian 
<iyna«ty,  it  would   become  necessary  to  admit  likewise  the  laws  of  the 
\Vomx  (Jolhs,   Burgundians,  Alemans,  Bavarians,  and  Saxons ;  because 
ff/i<^C>,  as  natioiia   belonged  to  the  empire.    Italy,  however,  did  not  form 
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cominerce,  and  surrendered    all    private    rights    and 
coDtracts  to  mere  despotic  power.     It  was  not  until 
the  revival  of  Commerce  on  the  shores  of  the  Medi- 
terranean, and  the  revival  of  Letters  and  the  study 
of  the  Civil  Law  by  the  discovery  of  the  Pandects, 
had  given  an  increased  enterprise  to  maritime  navi- 
gation,  and   a   consequent    importance    to    maritime 
contracts,  that  anything  like  a  system  of  international ' 
justice  began  to  be  developed.     It  first  assumed  the 
modest  form  of  commercial  usages ;  it  was  next  pro- 
mulgated under  the  more  imposing  authority  of  royal 
ordinances ;  and  it  finally  became  by  silent  adoption 
a  generally  connected  system,  founded  in  the  natural 
convenience,  and   asserted   by  the  general  comity  of 
the    commercial    nations    of   Europe.     The    system, 
thus     introduced    for     the    purposes    of   commerce, 
has  gradually  extended  itself  to  other  objects,  as  the 
intercourse    of  nations    has    become   more   free   and 
frequent.     New  rules,  resting  on  the  basis  of  general 
convenience,  and  an  enlarged  sense  of  national  duty, 
have,  from  time  to  time,  been  promulgated  by  jurists, 
and    supported   by  courts  of  justice,  by  a  course   of 
jiiridic«il     reasoning,   which    has    commanded    almost 
ii/ii^ersal    confidence,   respect,  and    obedience,  with- 
in   tlw   aid,  either  of  municipal  statutes,  or  of  royal 
»rdiiiaficres,  or  of  international  treaties. 

§  '*'•  Ind(*ed,  in  the  present  times,  without  some 
«?nrral  ru\v,H  of  right  and  obligation,  recognised  by 
•  viljyjf.cl  nations  to  govern  their  intercourse  with 
««''i  citlu.f.  |},|;  jn(,st  serious  mischiefs  and  most  in- 
^runiH  roiiHirts  would  arise.  Commerce  is  now  so 
'>^Miit<-Iy  iitiivLTMil  among  all  countries;  the  inhabi- 
••^>«  o(  ;i||  |,;iy|.  ^ijch  a  free  intercourse  with  each 
i»«*r  ;    ^iiiiiriictM,  »ale«,  marriages,  nuptial  setdements. 
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§  8.  Tbb  is  the  natural  principle  flowing  from  the 
equality  and  independence  of  nations.  For  it  is  an 
essential  attribate  of  every  sovereignty,  that  it  has 
no  admitted  supericnr,  and  that  it  gives  the  supreme 
law  wthin  its  own  dominions  on  all  subjects  apper- 
taining to  its  sovereignty.  What  it  yields,  it  is  its 
own  choice  to  yield ;  and  it  cannot  be  commanded 
by  another  to  yield  it  as  matter  of  right.  And,  ac- 
cordingly, it  is  laid  down  by  all  publicists  and  jurists, 
as  an  incontestable  rule  of  public  law,  that  one  may 
with  impunity  disregard  the  law  pronounced  by  a 
magistrate  beyond  his  own  territory.  Extra  territO' 
rium  jus  dicenti  impune  turn  pareiurj  is  the  doctrine 
of  the  Digest ;  *  and  it  is  equally  as  true  in  relation 
to  nations,  as  the  Roman  law  held  it  to  be  in  relation 
to  magistrates.  The  other  part  of  the  rule  is  equally 
applicable ;  Idem  est^  et  si  supra  jurisdictumem  suam 
velit  jus  dicere ;  for  he  exceeds  his  proper  jurisdic- 
tion, when  he  seeks  to  make  it  operate  extra-territo- 
rially  as  a  matter  of  power.^  Vattel  has  deduced  a 
similar  conclusion  from  the  general  independence  and 
equality  of  nations,  very  properly  holding,  that  rela- 
tive strength  or  weakness  cannot  produce  any 
difliTcnce  in  regard  to  public  rights  and  duties: 
that  whatever  is  lawftil  for  one  nation,  is  equally  law- 
ful for  another ;  and  whatever  is  unjustifiable  in  one, 
is  equallv  so  in  another.^  And  he  affirms  in  the  most 
i)Ositive  manner,  (what  indeed  cannot  well  be  denied,) 
that  sovereignty,  united  with  domain,  establishes  the 
exclusive  jurisdiction  of  a  nation  \\\thm  its  own  terri- 


I  Dijr.  lib.  3,  tit- 1, 1.  20;  Pothior,  Pand.  lib.  2.  tit  1,  n-  7. 
V)  Diir.  lib.  %  Ut  1. 1.  20;  Pothier,  Pand.  lib.  2,  Ut  1,  n-  7. 
3  Valid.  Prolim.  §  15  to  20 ;   Id.  B.  2,  ch.  3,  §  35, 36;  The  St  Louis, 
*i  T)()dMn.  R.  210. 
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vast  extent  in  its  commerce,  and  such  universal  reach 
in  its  intercourse  and  polity.^ 

^  11.  The  civilians  of  continental  Europe  have 
examined  the  subject  in  many  of  its  bearings  with  a 
much  more  comprehensive  philosophy,  if  not  with  a 
more  enlightened  spirit.  Their  works,  however, 
abound  with  theoretical  distinctions,  which  serve  little 
other  purpose  than  to  provoke  idle  discussions,  and 
with  metaphysical  subtilties,  which  perplex,  if  they 
do  not  confound,  the  inquirer.  They  are  also  mainly 
addressed  to  questions  intimately  connected  with  their 
own  provincial  or  municipal  laws  and  customs,  some 
of  which  are  of  a  purely  local,  and  others  of  a  tech- 
nical and  peculiar  character ;  and  they  do  not  always 
separate  those  considerations  and  doctrines,  which 
belong  to  the  elements  of  the  general  science,  from 
those,  which  may  be  deemed  founded  in  particular 
national  interests  and  local  ordinances.  Precedents, 
too,"*  have  not,  either  in  the  courts  of  continental 
Europe,  or  in  the  juridical  discussions  of  its  eminent 
jurists,  the  same  force  and  authority,  which  we,  who 
live  under  the  influence  of  the  common  law,  are  ac- 
customed to  attribute  to  them  ;  and  it  is  unavoidable, 
that  many  difierences  of  opinion  should  exist  among 
them,  even  in  relation  to  leading  princi[des.  But 
the  strong  sense  and  critical  learning  of  the  best 
minds  among  foreign  jurists  have  generally  main- 
tained those  doctrines,  which  at  the  present  day  are 
deemed  entirely  persuasive  and  satisfactory  with  us, 

who  live  under  the  common  law,  as  well  for  the  sdid 

I 

1  Mr.  Chancellor  Kent  has  remarked,  that  theie  topics  of  inteniatioDal 
law  were  almost  unknown  in  the  English  courts,  prior  to  the  time  of  Lord 
Hardwieke  and  Lord  Mansfield;  and  that  the  English  lawyers  seem 
generallj  to  have  been  strangers  to  the  discussions  on  foreign  law  by 
the  celebrated  jurists  of  continental  Europe.  2  Kent,  Comm.  Lect  99, 
i>.  455, 3d  edit 
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jus  particulare^  seu  non  commune,  quod  uno  vocabulo 
usitatissimo  Statutum  dicttur,  quasi  statum  publicum 
tuens.^  Appellatur  cft'am  jus  municipale.  Etiam  in 
jure  nostro  dicta  lex,  seu  lex  municipii,  quemadmodum 
in  genere  signal  jus  commune.^  And  he  defines  it 
thus;  Est  jus  particulare  ah  alio  legislatore  quam 
Imperatore  constitutum?  DicOj  jus  particulare,  in 
quantum  opponitur  juri  communis  non  prout  est  gen- 
tium et  naturale,  sed  prout  est  jus  civile  Romanorum^ 
populo  Romano  commune^  et  omnibus,  qui  illo 
populo  parebant.^  Additur,  ab  alio  legislatore,  cum 
qui  statuta  condit,  recte  et  suo  modo  legislator  appelle- 
tur,  ut  ipsa  statuta  leges  dicuntur  municipiorum.  Et 
quidem,  ab  alio,  quia  regulariter  statuta  non  condit 
Imperator ;  excipe,  nisi  municipibus  jura  det,  statuta 
praescribat,  secundum  quae  ipsi  sua  regant  municipia.^ 
Denique  adjicitur,  quam  imperatore,  quod  licet  Impe- 
rator solummodo  diccUur  legislator,  id  tamen,  non  alio 
sensu  obtineaty  quam  quod  suis  legibus  non  hunc  aut 
ilium  populum,  verum  omnes  constringat,  quos  suae 
dementia  regit  imperium.^  Merlin  says;  "This 
term  statute,  is  generally  applied  to  all  sorts  of  laws 
and  regulations.  Every  provision  of  law  is  a  statute, 
which  permits,  ordains,  or  prohibits  anything.''  Ce 
terme,  (statut,)  s'*  applique  en  general  a  toutes  sortes  de 
lois  et  de  reglemens.  Chaque  disposition  d^une  loiest  un 
statut,  qui  permet,  ordonne,  ou  dSfend  quelque  chose.'' 

^  P.  Voet,  de  Statut  §  4,  ch.  1.  §  1 ;  Id.  p.  123,  edit  1661. 
9  Ibid. 

3  P.  Voet,  de  Statut  §  4,  ch.  1,  §  2;  Id.  p.  124,  edit  1661. 

4  Ibid. 

5  P.  Voet,  de  Statut  §  4,  ch.  1,  §  2;  Id.  p.  125,  edit  1661. 

6  P.  Voet,  de  Statut  §  4,  ch.  1,  ^  2;  Id.  p.  125,  edit  1661 ;  Id.  §  1,  ch. 
4 ;  Id.  p.  35,  edit  1661 ;  Liverm.  Dissert  II,  p.  21,  note  (b),  edit  182a 

7  Merlin,  Repertoire,  art  Statut.  Vol.  31,  edit  1828,  Bruxelles;  Saul 
V.  His  Creditors,  17  Martin,  R.  569,  569. 
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^  13.  The  civilians  have  variously  defined  the  dif- 
ferent classes  of  statutes  or  laws.  The  definitions 
of  Merlin  are  sufficiently  clear  and  explicit  for  all 
the  purposes  of  the  present  work,  and  will  therefore 
be  here  cited.  The  distinctions  between  the  differ- 
ent classes  are  very  important  to  be  observed  in  con- 
sulting foreign  Jurists,  since  they  have  been  adopted 
by  them  firom  a  very  early  period,  and  pervade  all 
their  discus^ons.  Personal  statutes  are  held  by  them 
to  be  of  general  obligation  and  force  every  where ; 
but  real  statutes  are  held  to  have  no  extra-terri- 
torial force  or  obligation.^  "Personal  statutes," 
(says  Merlin,)  ^^are  those,  which  have  principally 
for  their  olgect  the  person,  and  treat  only  of  proper- 
ty (biensy  incidentally  (dccessairemeni) ;  such  are 
those,  which  regard  birth,  legitimacy,  freedom,  the 
right  of  instituting  suits,  majority  as  to  age,  incapaci- 
ty to  contract,  to  make  a  will,  to  plead  in  proper 
person,  &c.'  Real  statutes  are  those,  which  have 
principally  for  their  object  property  (bieni)^  and 
which  do  not  speak  of  persons,  except  in  relation 
to  property;  such  are  those,  which  concern  the  dis- 
position, which  one  may  make  of  his  property,  either 
while  he  is  living,  or  by  testament.^  Mixed  statutes 
are  those,  which  concern  at  once  persons  and  pro- 
perty."   But  Meriin  adds,  "  that  in  this  sense  almost 

1  Rodenbnrg,  De  St&tot  Divers,  c.  3,  p.  7 ;  1  Froland,  M^moires  dc» 
Statats.  ch.  7,  §  1, 2. 

2  The  term  ^'biens,"  in  the  sense  of  the  civilians  and  continental 
jurists,  comprehends  not  merely  goods  and  chattels,  as  in  the  common 
law,  but  real  estate.  But  the  distinction  between  movable  and  immovable 
property,  is  nevertheless  recognized  by  them,  and  gives  rise  in  the  civil 
law,  as  well  as  in  the  common  law,  to  many  important  distinctions  as  to 
rights  and  remedies. 

3  See  Pothier,  Contum.  d'Orl^ns,  ch.  1,  §  1,  art.  6. 

4  See  Pothier,  CJoutum.  d'Orleans,  ch.  1,  §  2,  art  21. 

2* 
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all  sututes  are  mixed,  there  being  scarcely  any  law 
rdative  to  persons,  which  does  not  at  the  same  time 
relate  to  things."  ^  He,  therefore,  deems  the  last  clas- 
sification unnecessary,  and  hcdds,  that  every  statute 
ought  to  receive  its  denomination  according  to  its 
principal  object.  As  that  object  is  real,  or  personal, 
so  ou^t  the  quality  of  the  statute  to  be  determined.^ 
But  this  distribution  into  three  classes  is  usually 
adopted,  precisely  as  it  is  stated  by  Rodenburg; 
— Aut  tnim  skUutum  simpliciter  dispanit  de  personis; 
OMt  soiitmmodo  de  rebus  i  nut  conjundim  de  utrisque.^ 
And  he  proceeds  to  explain  this  division  in  the 
following  manner.  Qum  ita  canstrictim  dicta  sic 
habaUur  eiplicatiis:    Amt  umversus  persofue  status^ 

^  Meflin»  Repettom,  Stalat ;  Id.  AutoriMtioo  Hwiule,  $  la 

3  Rodenbtir;,  De  SUtnL  Difersitate.  oh.  3,  p.  4 ;  Le  Bran,  Traits 
<1«  k  ComnuiBMl«»  Lit.  ^e!L3;$S0to§4d;  Boulder,  Coatum.  de 
BDury.  eh.  91  to  eh.  37;  Vmc»  de  8Utiit.§  4, ch.  3,  p.  116  to  p.  124. 
Id.  pw  lJt>  to  p.  14a»  edit  1661;  LiYermore,  Disseit  $  65  to  §  162; 
I  fV)laiid»  MeiDoiKs,  Qiimlitc  dee  Statuts,  P.  1,  ch.  3,  p.  25;  Id.  ch.  4, 
p.  «»»  ch.  5»  pw  81,  eh.  6,  p.  114 ;  noolleiiois,  TnM  dee  Sutote,  vol  1, 
Mf^ibre^p^Sd;  Pothier,  Owtuoi.  dtJikwn,  ch.  1,  }  1» "^ ^  7,  a— Boul- 
\w»o»  distributee  aU  etalutee  into  thiee  cleMee:  •*  Oa  le  etalut  ditpose 
HiiupleuMfut  dee  penonMe ;  oa  il  diepoee  simplement  dee  choeee  ;  ou  il 
dmoom  wut  A  le  foil  dee  pereonnee  el  deechoeee.*  1  Bounenois,  Traits 
Oee  Suiut*  itreb  et  peieciiiiele^  tit  1.  ch.  2,  obe.  2,  p.  25 ;  Id.  Prioc.  Gin- 
jK  4  d  Mr,  Henry,  in  hie  DiseertaU'on  on  Peieoual,  Real,  and  Mixed 
^lttte*.ba*  adopu4  the  like  dietribution,  without  any  acknowledgment 
.,£  the  *>uiv^a»HiW<^«»»«)  ft««  "^^  **•  ^  drawn  aU  his  materiale. 
>L  Hcuf  V  vrti  Ftf wooal  and  Real  Statutes,  ch.  1,  $  2  to  ch.  3,  $  1,  p.  2  to 
^«a  S.N?;WUvennote'*DiMeft2,§65to§ie2.p.e2tol06;Id.§168, 
y.  lOft  Mr.  Justice  Porter,  in  deli^-ering  the  opinion  of  the  Supreme 
tuMri  .4^  U««iana.  in  th^  case  of  Saul  r.  His  Creditor^  (17  MarUn.  R. 
.^U\  X\V  «ia.  tlJat  fvM^i^n  jurists,  bj  a  perwial  statute,  mean  that, 
^^ih  W!o*^aml  |^>v^rns  the  party  subject  to  it-wheiever  he  goes; 
.uid  a  tv^l  sutue  is  that  which  controls  things,  and  does  not  extend 
tK^.  vviU  the  tiuuts  v^^  th.  country,  from  which  it  dem-es  lUi  authontsr.  Is 
.KH  ^  .  ^^nptk*  of  the  eTftct  of  such  statutes,  rather  than  a  defimuon 


20  CONFLICT   OF   LAWS.  [CH.  !• 

learning.^  Hertius  admits,  that  these  subtilties 
have  so  perplexed  the  subject,  that  it  is  difficult 
to  venture  even  upon  an  explanation.  His  language 
is ;  De  collim  legum  ancepsj  difficilis,  et  late  diffusa  est 
disputatio,  quam  nescioj  an  guisquam  explicare  totam 
aggressus  fuerit.^  And  in  another  place,  he  adds; 
CtBterum  Junioribus  plerisque  placuit  distinctio  inter 
statutaj  realia,  personalia^  et  mixta.  Verum  in  iis  de- 
finiendis  mirum  estj  qtmm  sudant  Doctores?    Bartolus 

1  See  1  Boallenois,  tit  1,  ch.  1,  Observ.  %  p.  16,  &c. ;  Id.  ch.  %  Oba.  5. 
p.  114  to  122;  1  Froland,  M6m.  des  Stat  ch.2, p.  15 ;  2  Kent,  Comm.  Lect 
39,  p.  453  to  457,  (3d  edit) ;  Saul  v.  His  Creditors,  17  Martin,  R,  569  to 
596;  Henry  on  Foreign  Law,  ch.  3,  p.  23,  &c. — The  Supreme  Court  of 
Louisiana  have  made  some  very  just  remarks  on  this  subject  "  We  are 
led,"  (says  Mr.  Justice  Porter,  in  delivering  the  opinion  of  the  Court,) 
^  into  an  examination  of  the  doctrine  of  real  and  personal  statutes,  as 
it  is  called  by  the  continental  writers  of  Europe ;  a  subject  the  most  in- 
tricate and  perplexed  of  any,  that  has  occupied  the  attention  of  lawyers 
and  courts;  one  on  which  scarcely  any  writers  are  found  entirely  to 
agree,  and  on  which  it  is  rare  to  find  one  consistent  with  himself  through- 
out We  know  of  no  matter  in  jurisprudence  so  unsettled,  or  none,  that 
should  more  teach  men  distrust  of  their  own  opinions,  and  charity 
for  those  of  others."  Saul  v.  His  Creditors,  (17  Martin,  R.  569,  588.) 
Chancellor  D'Aguesseau  has  attempted  a  definition,  or  test,  of  real  and 
personal  laws.  He  says ;  "  The  true  principle  in  this  matter  is,  to  ex- 
amine, if  the  statute  has  property  directly  for  its  object,  or  its  destination 
to  certain  persons,  or  its  preservation  in  families,  so  that  it  is  not  the 
interest  of  the  person,  whose  rights  or  acts  are  examined,  but  the  inter- 
ests of  others,  to  whom  it  is  intended  to  assure  the  property,  or  the  real 
rights,  which  were  the  cause  of  the  law.  Or,  if,  on  the  contrary,  all  the 
attention  of  the  law  is  directed  towards  the  person,  to  provide  in  general 
for  his  qualifications,  or  his  general  absolute  capacity,  as  when  it  relates 
to  the  qualities  of  major  or  minor,  of  father  or  son,  of  legitimate  or  ille- 
gitimate, of  ability  or  inability  to  contract,  by  reason  of  personal  causes, 
In  the  first  hjrpotJiesis,  the  statute  is  real ;  in  the  second,  it  is  personal." 
Cited  in  17  Martin,  R.  p.  594 ;  D'Aguesseau,  (Euvres,  tom.  4,  p.  660, 4to. 
edit    How  unsatisfactory  is  this  description^  when  applied  in  practice. 

s  1  Hertii  Opera,  De  Collis.  Legum,  §  1,  n.  1,  p.  91 ;  Id.  §  4,  n.  3,  p. 
121, 122 ;  Id.  p.  129,  and  p.  170,  edit  1716. 

3  1  Hertii  Opera,  §  4,  n.  3,  p}  120 ;  Id.  p.  170,  edit  1716.  See  also 
1  Froland,  M6m.  Quality  des  Statut  ch.  3  to  ch.  7 ;  Bouhier,  Coutum.  de 
Bourg.  ch.  23,  §  58, 59. —  Mr.  Livermore  has  given  a  concise  view  of  the 
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geniius  succedatj)  it  is  a  personal  statute.^  This  dis- 
tinction has  been  justly  exploded  by  other  civilians, 
as  the  mere  order  and  construction  of  the  words 
of  the  statute,  and  not  its  objects,  would  otherwise 
decide  its  character.^ 


^  1  Boullenois,  tit  1,  ch.  1,  Obs.  2,  p.  16, 17;  Livenn.  Dissert  §  3,  p. 
22,  23 ;  Id.  §  67,  68,  p.  62,  63 ;  Mr.  Justice  Porter  in  the  case  of  Saul  v. 
His  Creditors,  17  Martin  R.  569, 590  to  595;  Burgundus,  Tract  1,  §  4,  p. 
16 ;  Stockman,  Decis.  125,  §  8,  p.  263. 

«  Ibid.  p.  19;  Livenn.  Dissert  2,  §  67,  68;  Id.  §  69  to  77;  1  Proland, 
M^m.  Statut  P.  1,  ch.  3,  §  3, 4 ;  Boahier,  Coutum.  de  Bourg.  ch.  53,  ^  58 
to  99.  —  The  opinion  of  the  Court  by  Mr.  Justice  Porter,  in  Saul  v-  His 
Creditors,  17  Martin,  R,  569,  590  to  S96y  illustrates  this  subject  in  a  very 
striking  manner.  ^  According  to  the  Jurists,"  (says  he,)  **of  those  coun- 
tries, a  personal  statute  is  that,  which  follows  and  governs  the  party  sub- 
ject to  it  wherever  he  goes.  The  real  statute  controls  things,  and  does 
not  extend  beyond  the  limits  of  the  country,  from  which  it  derives  its 
authority.  The  personal  statute  of  one  country  controls  the  personal 
statute  of  another  country,  into  which  a  party  once  governed  by  the  for- 
mer, or  who  may  contract  under  it,  should  remove.  But  it  is  subject  to 
a  real  statute  of  the  place,  where  the  person  subject  to  the  personal 
should  fix  himself,  or  where  the  property,  on  which  the  contest  arises,  may 
be  situated.  So  far  the  rules  are  plain  and  intelligible.  But  the  moment 
we  attempt  to  discover  from  these  writers,  what  statutes  are  real,  and 
what  are  personal,  the  most  extraordinary  confusion  is  presented.  Their 
definitions  often  differ,  and  when  they  agree  on  their  definitions,  they 
dispute  as  to  their  application.  Bartolus,  who  was  one  of  the  first,  by 
whom  tliis  subject  was  examined,  and  the  most  distinguished  jurist  of  his 
day,  established  as  a  rule,  that,  whenever  the  statute  commenced  by 
treating  of  persons,  it  was  a  personal  one ;  but  if  it  began  by  disposing 
of  things,  it  was  real.  So  that  if  a  law,  as  the  counsel  for  the  appellants 
has  stated,  was  written  thus :  *  The  estate  of  the  deceased  shall  be  in- 
herited by  the  eldest  son,'  the  statute  was  real ;  but  if  it  said,  *  The 
eldest  son  shall  inherit  the  estate,'  it  was  personal  This  distinction 
though  purely  verbal,  and  most  unsatUrfactory,  was  followed  for  a  long 
time,  and  sanctioned  by  many,  whose  names  are  illustrious  in  the  annals 
of  jurisprudence ;  but  it  was  ultimately  discarded  by  all.  D'Argentre, 
who  rejected  this  rule,  to  real  and  personal  statutes  added  a  third,  which 
he  called  mixed.  The  real  statute,  according  to  this  writer,  is  that 
which  treats  of  immovables ;  In  quo  de  rebus  soli,  id  est  immobilibus 
agitur.  And  the  personal,  that  which  concerns  the  person  abstracted  from 
things ;  Statutum  personale  est  illud,  quod  afficit  personam  universaliter, 
abstracte  ab  omni  materia  reali.    The  mixed  he  states  to  be  one,  which 
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of  the  person,  independent  of  property.  If  it  does  not 
universally  govern  the  state  of  the  person,  but  only 
particular    acts    of   the   person,    it  b    not    personal, 

that  they  are  considered  as  real  statutes,  the  execution  of  which  is  regu- 
lated, not  by  the  place  of  domicil,  but  by  that,  where  the  property  is 
situated.  The  true  principle  in  this  matter  is,  to  examine  if  the  statute 
has  property  directly  for  its  object,  or  its  destination  to  certain  persons, 
or  its  preservation  in  families,  so  that  it  is  not  the  interest  of  the  person, 
whose  rights  or  acts  are  examined,  but  the  interest  of  others,  to  whom  it 
is  intended  to  assure  the  property,  or  the  real  rights  which  were  the 
cause  of  the  law.  Or,  if,  on  the  contrary,  all  the  attention  of  the  law  is 
directed  towards  the  person,  to  provide  in  general  for  his  qualifications, 
or  his  general  and  absolute  capacity ;  as,  when  it  relates  to  the  qualities 
of  major  or  minor,  of  father  or  of  son,  legitimate  or  illegitimate,  ability 
or  inability  to  contract,  by  reason  of  personal  causes.'  *  In  the  first  hy- 
pothesis the  statute  is  real,  in  the  second  it  is  personal,  as  is  well  ex- 
plained in  these  words  of  D'Argentre ;  '*  Cum  statutum  non  simpliciter 
inhabilitat,  sed  ratione  fundi  aut  juris  realis  alterum  respicientis  extra 
personas  contrahentes,  totas  banc  inhabilitatem  non  egredi  locum  stata- 
tL" '  (CEuvres,  D'Aguesseau,  vol.  4,  660,  cinquante-quatrieme  plaidoyer.) 
This  definition  is,  we  think,  better  than  any  of  the  rest;  though  even  in 
the  application  of  it  to  some  cases,  difficulty  would  exist.  If  the  subject 
had  been  susceptible  of  clear  and  positive  rules,  we  may  safely  believe 
this  illustrious  man  would  not  have  left  it  in  doubt ;  for  if  anything  be  more 
remai^able  in  him  than  his  genius  and  his  knowledge,  it  is  the  extraordi- 
naiy  fulness  and  clearness,  with  which  he  expresses  himself  on  all  ques- 
tions of  jurisprudence.  When  he,  therefore,  and  so  many  other  men,  of 
great  talents  and  learning,  are  thus  found  to  fail  in  fixing  certain  princi- 
ples, we  are  forced  to  conclude,  that  they  have  failed,  not  from  want  of 
ability,  but  because  the  matter  was  not  susceptible  of  being  settled  on 
certain  principles.  They  have  attempted  to  go  too  far ;  to  define  and 
fix  that,  which  cannot  in  the  nature  of  things  be  defined  and  fixed. 
They  seem  to  have  forgotten,  that  they  wrote  on  a  question,  which 
touched  the  comity  of  nations,  and  that  that  comity  is,  and  ever  must  be, 
uncertain;  that  it  must  necessarily  depend  on  a  variety  of  circum- 
stances, which  cannot  be  reduced  within  any  certain  rule;  that  no 
nation  will  suffer  the  laws  of  another  to  interfere  with  her  own,  to  the 
injury  of  her  citizens ;  that,  whether  they  do  or  not,  must  depend  on  the 
condition  of  the  country,  in  which  the  foreign  law  is  sought  to  be  en- 
forced, the  particular  law  of  her  legislation,  her  policy,  and  the  character 
of  her  institutions;  that  in  the  conflict  of  laws,  it  must  be  oflen  a 
matter  of  doubt,  which  should  prevail,  and  that,  whenever  that  doubt  does 
exist,  the  court,  which  decides,  will  prefer  the  laws  of  its  own  country  to 
that  of  the  stranger.** 
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panzcaiar  ooaHraice&^  The  same  doctrine  is,  either 
ziddj  <x  expceady.  ooaccded  bj  eieij  oth^  jurist, 
wmi  ifiis  tascossed  ih&  snlject  at  laige,  whether  he 
ba2»  wrrnpg  izpca  iiaiyii  i^hI  hw,  or  apon  public  law.' 

^  3X  EL    Aurcfea  wasMsm,  or  proposition,  is,  that 

!Bi  sdffi  jc  sum  ca^  bnr  hs  laws,  diiectlj  afifect,  or 

nai  3icp«-£CT  one  oc  is  owm  uaiimv,  or  bind  persons 

xic  »sBin9K  :KoaBL  ■htihu  ihej  are  natural  bom 

smiectSi.  oc  acuss^    Hb  b  a  latmal  consequence 

X  ins  use  pffTfMmm:  &v  it  would  be  whoUy  in- 

:wywciiiK  wicft.  oe  ei^wiinr  and  ddosiveness  cf  the 

:aii'«gigiri  4C  Jil  xKMSi.  iktt  anj  one  nation  should 

^  ^  l&en^  u  Kssiboe  ddber  posons  or  things  not 

^•^cnitt  if^  ^jwit  QeszoEurr^    k  wiiiAl  be  e^valent  to 

1^  «AioacscEitiu  aK  tte   »s«Kisjirr  ofct  a  territory 

«i^  :K««!t  ^fJidtasmr  ioi  avr  kuiqb^  fam  onlj  concur- 

?mc  ^:ta  :nkfic  ^mT  jd  msuk:  ikat  cacb  could  legislate 

M^  j:iU  4iii£  suae  ix  icsrit :  aud  that  aO  mi^t  estab- 

isOL  :«iii^  wokft  iMK  mw  Iwnid  to  obej.     The 

^i^^sUK  :^;:$itijc:$^  oc  ;siicfii  4  ;«tie  of  lUngs  need  not  be 

i^^t.  4;(Mi^    AvVMnfii^  Ktidenbaig  has  significant- 

A  :!aia^  ;i)ii;i;  «k^  :si.'»«inmg:a  hots  a  riglit  to  give  tlje  law 

V>>tt^  Ites  .^:t  ^^iMWMis;  a»i  if  he  attempts  it, 

iv^  tiax  V  k>adijlx  ^^nK^  c^Mdkwre ;  for  whereyer 

^'   ^Aw^OM^  v^c  k>ii$  fiuik  thne  their  force  and  ju- 

.K^^wit  ^  4&I.V      C4MM(  ^riftwr  enru  ienitorium 

^%>m  4i<^^  .V,w  MMMk  Ji^  «\iiwm*  yiris,  impute 

•  •^***  .^*^*^  -  f^^^^if'^  **•  *>fi«^  «ttton»  JuhdwHen- 

M^  ^ii'^^Mx  v^^^i^tii^^    l\  Voet  spnks  to  the  same 

^vn     ^  vAu«i  .siu(mmi  4ew  M  mn^  Mr  impcrsomm^  si 
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a  consequence  df  what  is  called  natural  allegiance, 
that  is,  of  allegiance  to  the  government  of  the  territo- 
ry of  a  man's  birth.  Thus,  Mr.  Justice  Blackstone 
says ;  <^  Natural  alldgiance  is  such  as  is  due  from  all 
men,  bom  within  the  king's  dominions,  immediately 
upon  their  birth,-?'  "  Natural  allegiance  is,  therefore, 
a  debt  of  gratitude,  which  cannot  be  forfeited,  can- 
celled, or  altered,  by  any  change  of  time,  place  or 
circumstance.  An  Englishman,  who  removes  to 
France,  or  to  China,  owes  the  same  allegiance  to 
the  king  of  England  there,  as  at  home,  and  twenty 
years  hence  as  well  as  now."  *  And  he  proceeds 
to  distinguish  it  from  local  allegiance,  which  is  such 
as  is  due  from  an  alien,  or  stranger  bom,  for  so 
long  a  time  as  he  continues  witibin  the  dominions  of 
a  foreign  prince.  The  former  is  universal  and  per- 
petual ;  the  latter  ceases  the  instant  the  stranger 
transfers  himself  to  another  country ; '  and  it  is,  there* 
fore,  local  and  temporary.  Vattel,  on  the  other  hand, 
seems  to  admit  the  right  of  alle^ance  not  to  be  per- 
petual even  in  natives ;  and  that  they  have  a  right  to 
expatriate  themselves,  and,  under  some  circumstances, 
to  dissolve  their  connexion  with  the  parent  country.' 

^22.  Without  entering  upon  this  subject,  (which 
properly  belongs  to.  a  general  treatise  upon  public 
law,)  it  may  be  tmly  said,  that  no  nation  is  bound  to 
respect  the  laws  of  another  nation,  made  in  regard 
to  the  subjects  of  the  latter,  who  are  non-residents. 
The  obligatory  force  of  such  laws  of  any  nation  can- 
not extend  4)eyond  its  own  territcmes.  And  if  such 
laws  are  incompatible  with  the  laws  of  the  country, 


1  1  Black.  Comm.  9G9, 370;  Foster,  C  L.  184. 

9n)id. 

3  Vattel,  E  1,  ch.  19,  §  220  to  22a 
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er,  depend  solely  upon  the  laws,  and  municipal  reg- 
ulations of  the  latter,  that  is  to  say,  upon  its  own 
proper  jurisprudence  and  pdity,  and  upon  its  own 
express  or  tacit  consent.^  A  state  may  prohiUt  the 
operation  of  all  foreign  laws,  and  the  rights  growing 
out  of  them,  within  its  own  territories.  It  may  pro- 
hibit some  foreign  laws,  and  it  may  admit  the  opera- 
tion of  others.  It  may  recognise,  and  modify,  and 
qualify  some  foreign  laws ;  it  may  enlarge,  or  give 
universal  effect  to  others.  It  may  interdict  the  ad- 
ministration of  som^  foreign  laws;  it  may  favor  the 
introduction  of  others.  When  its  own  code  speaks 
positively  on  the  sulgect,  it  must  be  obeyed  by  all 
persons,  who  are  within  the  reach  of  its  sovereignty. 
When  its  customary,  unwritten,  or  common  law 
speaks  directly  on  the  subject,  it  is  equally  to  be 
obeyed;  for  it  has  an  equal  obligation  with  its  posi- 
tive code.  When  both  are  alent,  then,  and  then 
only,  can  the  question  properly  arise,  what  law 
is  to  govern  in  the  absence  of  any  dear  declara- 
tion of  the  sovereign  will.  Is  the  rule  to  be  {nto- 
mulgated  by  a  legislative  act  of  the  sovereign  power  ? 
Or  is  it  to  be  promulgated  by  courts  of  law,  accord- 
ing to  the  analogies,  which  are  furnished  in  the  muni- 
cipal jurisprudence?  This  question  does  not  admit 
of  any  universal  answer;  or  rather,  it  will  be  an- 
swered differendy  in  different  communities,  accord* 
ing  to  the  organization  of  the  departments  of  each 
particular  government.^ 

§  24.  Upon  the  continent  of  Europe  some  of  the 
principal  states  have  silendy  suffered  their  courts  to 
draw  this  portion  of  their  jurisprudence  from  the  anal- 
ogies furnished  by  the  ciidl  law,  or  by  their  own  cus- 

1  Hnbemsy  Lib.  1,  tit.  3,  $  9.  <  See  Poet,  $  Sa 
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tMmry  or  positive  code.  France^  for  iimancey  com* 
pooed,  as  it  fomietly  was,  of  a  great  niimlier  of  pro?- 
iiioeSi  govenied  by  dlflHTcnt  laws  and  customs,  wa.s 
eariy  obliged  to  sanction  such  exertions  of  autlioritj 
by  its  courts,  in  order  to  provide  for  the  coastantl) 
occurring  claims  of  its  own  subjects,  living  and  own- 
ing property  in  different  provinces,  in  a  conflict  be- 
tween the  diilereut  provincial  laws.  In  England  and 
America  the  courts  of  justice  have  hitherto  exercised 
the  same  authority  ux  the  most  ample  manner;  and  the 
kgUlaliires  have  in  no  instance  (it  is  believed)  in 
either  country  intedefed  to  provide  any  |Kisitive  reg- 
ulations. The  common  law  of  botb  coumries  has 
been  ex  (landed  to  meet  tlie  exigencies  of  the  times,  as 
they  have  arisen ;  and  so  far  as  the  practice  of  nations, 
or  the  jus  gmtium  fmmtumj  has  been  sii|)(>osed  to 
ixirnish  any  general  principle,  it  has  been  followed  out 
with  a  Hise  and  manly  liberality. 

§  25-  The  real  difficulty  is  to  ascertaint  wlia^t  princi- 
ples in  point  of  public  convenience  ought  to  regulate 
tlie  conduct  of  nations  on  this  subject  in  regard  to 
each  otlieff  and  in  what  manner  they  can  be  best 
applied  to  the  infinite  variety  of  cases,  arising 
from  the  complicated  concerns  of  luuium  society  in 
modem  times.  No  nation  can  be  justly  require<|  to 
yield  up  Its  own  fundamental  ix>licy  and  institutions,  in 
farm  of  those  of  another  nation.  Much  less  can 
any  nation  be  required  to  sacrifice  its  own  interests  in 
iavor  of  another  ;  or  to  enforce  doctrines,  which,  in  a 
r  moral,  or  political  view,  are  incompatible  witJi  its  own 
safety,  or  happiness,  or  conscientious  regard  to  justice 
and  duty.  In  the  endless  diversities  of  human  juris- 
idence  many  laws  must  exist  in  one  country,  which 
the    resiut   of  local   or  accidental   circumstances, 
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SK  9  be  tfagiafttd  opoo  the  institu- 

sa^  .iBL  misB  .V  i—im.     9faDT  hws,  well  enough 

jbeuic^  -?  -ae  BinMf  at  kmhen  Datkms,  would  be 

u«axN  ^'.*i^?snK  lo  rht  itfSmss  »  wdl  as  to  the  jus- 

xrr   I  aucic.  mmiA  -MhwLL  Chrisdanitj.     A  heathen 

aiUMk    w&c  ."vscify  puhgamy,  or  incest,  contracts 

a    MffBi   HTMOMP.  or  exeicisn  of  despotic  cruelty 

•tf   ^THiK^.  vfttn  wooid  be  repugnant  to  the  first 

«iit?iM>  .^^  CVficouK  dnr.    The  laws  of  one  nation 

ttft«  ^  L*mB«^  :tpn  a  hutow  selfishness,  exclusively 

.^apticu  "v  -jn!ii%?   ics  own   peculiar  policy,  or  the 

^i^s^t^tt  IT  jwymiogy  iaterests  of  its  own  subjects,  to 

ri^    tfur^  ;r  :f«vtt  iftie  nrin  of  diose  of  the  subjects  of 

:tl    YtftLr  .r'^Mrirs^     A  pufknlar  nation  may  refuse  all 

^•9%.«ii«wv«  j<"  jiMirm\  rights,  and  remedies  to  oth- 

»>^     t  ttiK«  JtiMflfte  a  superiority  of  powers  and  pre- 

•,^a«'«>^  w  :fce  ^vff^  purpose  of  crushing  those  of  its 

:«.  sj^t>ti?v  ^^W  .ttv  !»»  fiDctunate,  or  less  powerfiil. 

T»   •K3<^  Mii  ^  wuiy  other  cases,  which  may  easily 

>  •«•«  ^.^iMK  Jtfli^^  exmv^igance  of  supposition,  there 

^,w%iaa  \i   .  vsKwe  dUicuhy  in  saying,  that  other  na- 

^^^  «ti^  xwtti  V  <HifeK^  bws«  institutions,  or  cus- 

viiiB^    »   AK  »«TV*.  wfcidi  iwfe  subversive  of  their 

^.^    «.^<*.s^  >«iv.   «MW$t«  or  poBty.    Who,  for 

,fcN,j»^x.    K^  V  wwh^yiy  c»«k>  who  iitNild  contend, 

»fc,K   ^«>    Mft^*  «i>n«cirfwa  ought  to  cany  into 

u^vx.   o  ;!s  ^e»w<  r««?r.  tW  patenal  power  of  the 

^M.^^  &«w*s  ifc  tW4  wirfr  prairadence,  extend- 

^    V    N'^w  /*w  iW  W5r  a»d  d«th  of  their  chil- 

A,vA         vV  ^W  mwM  iii.>«r  oMiedl  far  that  terrible 

v^^x     t   ^  4^w  Wil>   ewttd)  Oder  the  law  of 


xw.  .  lik   r*^vr  rw^»*K  TnKV  4.dLl;  1  Pothier,  Pandecte, 
w^  iL      .  i  -^#^  *l.^W>?^K««.*C);  1  BbclLComm.4®; 
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terms ;  Les  laix  pures  perwnelies^  sait  persanelks  unu 
v&rsellesj  soii  persanelles  particulUreSf  se  portent  par- 
tout  ;  c^est  h  dire^  que  Phomme  est  partout  de  Petatj 
soU  universelj  soit  particulier^  dont  sa  personne  est 
qffiectiej  par  la  loi  de  son  domkil.  Les  loix  Hdks 
n^oni  point  d^eztension  dvrecte^  ni  indirecte^  hors  la 
jurisdiction  et  la  domination  du  legishtteur.  Le  sujet 
et  le  materiel  dominant  direct  et  immedial  du  statut  en 
determine  la  nature  et  qualitS ;  c^est  a  dircy  que  le  sujet 
et  le  materiel  lefont  etre  red,  ou  personnel^ 

^  27.  Independent  of  the  almost  insurmountaUe 
difficulties,  in  ndiieh  the  continental  jurists  admit 
themselves  to  be  involved,  in  the  attempt,  to  setde  the 
true  character  of  these  mixed  cases  of  intertiatiottal 
jurisprudence,  and  about  which  they  have  been  en- 
gstged  in  endless  controversies  with  each  other,  there 
are  certain  exceptions  to  these  rules,  generally  ad- 
mitted, which  shake  the  very  foundation,  on  which 
they  rest,  and  admcmish  us,  that  it  is  far  easier  to 
give  simplicity  to  systems,  than  to  reconcile  them 
with  the  true  duties  and  interests  of  all  nations  in  all 
cases.  Take,  for  example,  two  neighboring  states, 
one  of  which  admits,  and  the  other  of  which  prdiib- 
its  the  existence  of  slavery,  and  the  rights  of  property 
growing  out  of  it;  what  help  would  it  be  to  either, 
in  ascertaining  its  own  duties  and  interests  in 
regard  to  the  other,  to  say,  that  their  laws,  so  far  as 
they  regard  the  persons  of  the  slaves,  w^re  of  uni- 
versal oUigation;  and,  so  far  as  they  regard  the 
jHoperty  in  slaves,  they  were  real,  and  of  no  oUiga- 
ticm  beyond  the  territory  of  the  lawgiver?* 


I  1  Boullenois,  Trait6  dee  Statute,  Prin.  G^  18, 33, 97,  pw  e,  7. 

9  See  Somenet's  caw,  and  Hargrar^s  note  to  Co.  Lit  79, 6,  note  44. 
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sona^  wbo  ate^  found  within  die  laa^  of  a  gCMrenmieat, 
wiethef  their  reaideaee  is^  pemaiieiit  or  tefl^iasy,* 
aflre  to  be  dfeemed  suljectt  tfaereof^^  The  third  ifls  that; 
the  rufeni  of  every  ettvpire  frow  comitf  sdmii,  that  the 
laws  g(  ereiy  peofdc,  »  foice  m^hift  its  owb  limits^, 
ooght  to  haife  the  same  force  everj  wheie,  so  for  as; 
they  do  not  prgudice  die  powers  or  rights  of  other 
gpveminentSy  or  of  their  citizens.^  ^From  this^'^he 
addsy  ^it  appears^  that  this  mattei  is  to  be  determined, 
not  simply  by  the  civil  laws,  but  by  the  convenience 
and  tacit  consent  of  different  people  ;  for  uBce  the  laws 
c£  one  pet^e  cannot  have  any  direct  force  among 
another  peo{^  so  notfnng  could  be  more  mcoit- 
vement  in  the  commerce  an3  general  intercourse  of 
natioiKH  than  that  what  is  valid  by  the  laws  of  one 
place  should  becc»ne  without  effect  by  the  diversity 
of  laws  of  another;  and  that  thk  is  the  true  reason  of 
the  last  axiom,  of  which  no  one  hitherto  seoos  to  have 
entertained  any  doubt."  ^ 

§  30.  Hertius  seems  to  have  Been  dissatisfied  wiA^ 
the«e  rules ;  and  especially  vi4th  the  last ;  and  he 
doobte  excee^Bgly,  whetber  th»  comity  of  na- 
tions, founded  upon  the  notion  of  mutml  conveni- 
ence and  iitililyv  can  fiimish  any  sufficiendy  solid  basis; 
of  a  system.     Ob  rMprocam  enim  tUiliMem^  in  dis^ 


^  HobtnM^  Lib.  1,  tit  8,  db  Coafficlv  Legam,  f  9^  ^  536. 

sibid. 

3  Ibid.  — These  axioma  of  Haberas  are  lo  often  citedi  that  it  may  be 
wen  to  give  them  in  his  own  wordkL  ^  f1)  Leges  CTyosqiie  imperii  vim 
habent  intra  teminos  egnsten  leipublics,  omnesqne  ei  aubjectos  obli- 
gaat,  nee  ultm.  (2)  Pso-snbjectis  knperio  haheodi  sunt  omnes,  qui  intra 
tenninos  ejasdem  reperiuntur,  sive  in  perpetuum, sivead  teropus  ibi  com- 
morentur.  (3)  Rectores  imperiorom  id  comitnr  agunt,  ut  jura  cujusque 
populi  intra  tenninos  ejus  exercita  teneant  ubique  suam  vim,  qaatenus 
nihil  potestati  ant  jnri  alterhs  imperantis  ejasqne  civinm  prKJudicetor.** 
2  Hub.  Lib.  1,  tit  3;  Did  ConfUcta  Legmn,  $  3. 
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ultra  skUueniis  territarium^  Boullenois  (as  we  have 
seen)  announces  the  same  rule:  De  droit  etrait, 
tauies  les  hix,  que  Jhit  un  sauverain,  rCont  force  et 
autarite  que  dans  V  Itendue  de  sa  domination  /^  and 
indeedi  it  is  the  common  language  of  jurists.^  Mr. 
Chief  Justice  Parker  has  recognised  the  doctrine 
in  the  fullest  manner.  <<  That  the  laws  "  (sajs  he) 
^<  of  any  state  cannot  by  any  inherent  authority  be 
entitled  to  respect  extra-territorially,  or  4)eyond  the 
jurisdiction  of  the  state,  which  enacts  them,  is  the 
necessary  result  of  the  independence  of  distinct  sove- 
reignties."* 

^  21.  Upcm  tins  rule  there  is  often  engrafted  an  ex- 
ception, of  some  importance  to  be  righdy  understood. 
It  is,  that  although  the  laws  of  a  nation  have  no  di- 
rect, binding  fbice,  or  effect,  except  upon  persons 
within  its  own  teiritories ;  yet  that  every  nation  has  a 
right  to  Und  its  own  sulgects  by  its  own  laws  in  every 
other  place.'  In  one  sense,  this  exception  may  be 
admitted  to  be  ccMrrect,  and  well  founded  in  the  prac- 
tice of  nati(His ;  in  another  sense  it  is  incorrect,  or, 
at  least,  it  requires  qualification.  Evcrjr  nation  has 
hitherto  assumed  it  as  dear,  that  it  possesses  the 
right  to  regulate  and  govern  its  own  native  bom 
suljects  everywhere ;  and  consequentiy,  that  its  laws 
extend  to,  and  bind,  such  subjects  at  all  times, 
and    in  all   places.    This  is  commonly  adduced  as 


•'  7^n^  ^^J  ^  cL  a,  n.  7,  p.  134;  Id.  138, 139,  edit  1661. 
^^JlDonenca.,  de.  Stitot  Pnnd^  G^iL  e,  IK  4;  Id.  th.  3,  Obierv.  10, 


'  Idem, 


ed  oat  with  great  akT^^'  ^^  ^*^*  ^  4.  —  The same  doctrine  is  reason- 
tbe  case  of  the  Book     "^  ^^   ^*  opinion  of  Mr.  Chief  Justice  Taney,  in 
^  Henry  on  Kea/a^^''^^°***«-  ^^^^  ^^  Peters,  R.  584  to  591. 
^^PffivonBl  Statntes,  P.  1,  ch.  1,  p.  1. 
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a  consequence  tif  what  is  called  natural  allegiance, 
that  is,  of  allegiance  to  the  government  of  the  territo- 
rj  of  a  man's  birth.  Thus,  Mr.  Justice  Blackstone 
says ;  <^  Natural  allegiance  is  such  as  is  due  from  all 
men,  bom  within  the  king's  dominions,  immediately 
upon  their  birth^^'  <<  Natural  allegiance  is,  therefore, 
a  debt  of  gratitude,  which  cannot  be  forfeited,  can- 
celled, or  altered,  by  any  change  of  time,  place  or 
circumstance.  An  Englishman,  whp  removes  to 
France,  or  to  China,  owes  the  same  allegiance  to 
the  king  of  England  there,  as  at  home,  and  twenty 
years  hence  as  well  as  now."^  And  he  proceeds 
to  distinguish  it  from  local  allegiance,  which  is  such 
as  is  due  from  an  alien,  or  stranger  bom,  for  so 
long  a  time  as  he  continues  within  the  dominions  of 
a  foreign  prince.  The  former  is  universal  and  per- 
petual ;  the  latter  ceases  the  instant  die  stranger 
transfers  himself  to  another  country ; '  and  it  is,  there- 
fore, local  and  temporary.  Vattel,  on  the  other  hand, 
seems  to  admit  the  right  of  allegkuice  not  to  be  per- 
petual even  in  natives ;  and  that  they  have  a  right  to 
expatriate  themselves,  and,  under  some  circumstances, 
to  dissolve  their  connexion  with  the  parent  country.' 

^  22.  Without  entering  upon  this  subfect,  (which 
property  belongs  to.  a  general  treatise  upcm  public 
law,)  it  may  be  truly  said,  that  no  naticm  is  boond  to 
respect  the  laws  of  another  nation,  made  in  regard 
to  the  subjects  of  the  latter,  who  are  non-residents. 
The  obligatory  force  of  such  laws  of  any  nation  can- 
not extend  4)eyond  its  own  territories.  And  if  such 
Jh\vs  are  incompatible  with  the  laws  of  the  country. 


1  1  Black.  Ccmun.  360, 370;  Foiter,  C  L.  181 

«  Ibid. 

9  Vattel,  B.l,clL  19,  §990  to  22a 
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tomary  or  positive  code.  France,  for  instance,  com- 
pck^ed,  as  it  (ormeAy  was,  of  a  great  number  of  prov- 
inees,  governed  by  diflierent  laws  and  customs,  was 
earljr  obliged  to  sanctiou  such  exertions  of  authority 
by  its  courts,  tn  order  to  provide  for  the  constandy 
occurring  claims  of  its  own  subjects,  living  and  own- 
itig  property  to  different  provinces,  in  a  conflict  be* 
tweeo  the  different  provincial  laws.  In  England  and 
Aoierica  the  courts  of  justice  have  hitherto  exercised 
the  nine  authority  in  the  most  ample  manner ;  and  the 
legislatures  have  in  no  instance  (it  b  beliefed)  in 
either  country  interfered  to  provide  any  po*»itive  reg- 
ulations* The  common  law  of  botli  countries  lias 
been  expanded  to  meet  the  exigencies  of  the  limes,  as 
they  have  arisen ;  and  so  far  as  the  practice  of  nations, 
or  the  jus  geniium  privatum^  has  been  supposed  to 
furnish  any  general  principle,  it  has  been  folluwcd  out 
with  a  wise  and  manly  lilierality. 

^  26.  The  real  difficulty  is  to  ascertain,  wha^t  princi- 
ples in  point  of  public  convenience  ought  to  regulate 
the  conduct  of  nations   on   this  subject  in  regard   to 
'each  otlier,  and  in    what  manner    tlie)    can    be    best 
applied    to    the     infinite    variety     of    cases,    arising 
from  tlie   complicated  concerns  of  human   society   in 
oiodern  limes.     No  nation  can  l>e  justly   require^   to 
yield  up  its  own  fimdamcnial  policy  and  institutions,  in 
fe^w  of  tboee   of  another    nation.     Much    less    can 
|any  nadon  be  required  to  sacrifice  its  own  interests  in 
fk\OT  of  another  ;  or  Ui  enforce  doctrines,  which,  in  a 
naoral,  or   political  view,  are  incompatible  witli  its  own 
B^ety,  or  bappiness,  or  conscientious  regard  to  justice 
and  duty.       In  ^^  endless  diversities  of  human  juris- 
prudencv    tnaiij,  \,^^y^  n^„st  exist  in  one  country,  which 
a/e       e    resuj|    ^^  j^^j  ^^  accidental   circumstances, 
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and  are  wholly  unfit  to  be  engrafted  upon  the  institu- 
tions and  habits  of  another.    Many  laws,  well  enough 
adapted  to  the  notions  of  heathen  nations,  would  be 
totally  repugnant  to  the  feelings,  as  well  as  to  the  jus- 
tice of  those,  which  embrace  Christianity.     A  heathen 
nation    might  justify  polygamy,  or  incest,  contracts 
of  moral  turpitude,  or  exercises  of  despotic  cruelty 
over  persons,  which  would  be  repugnant  to  the  first 
principles  of  Christian  duty.     The  laws  of  one  nation 
may  be  founded  upon  a  narrow  selfishness,  exclusively 
adapted  to  promote   its  own   peculiar  policy,  or  the 
personal  or  proprietary  interests  of  its  own  subjects,  to 
the  injury  or  even  the  ruin  of  those  of  the  subjects  of 
all  other  countries.'    A  particular  nation  may  refiise  all 
reciprocity  of  commerce,  rights,  and  remedies  to  oth- 
ers.    It  may  assume  a  superiority  of  powers  and  pre- 
rogatives, for  the  very  purpose  of  crushing  those  of  its 
neighbors,  who  are  less  fortunate,  or  less  powerfiil. 
In  these,  and  in  many  other  cases,  which  may  easily 
be  put,  %\ithout  any  extravagance  of  supposition,  there 
would  be  extreme  difficulty  in  saying,  that  other  na- 
tions were  bound  to  enforce  laws,  institutions,  or  cus- 
toms, of  that  nation,  which  were  subversive  of  their 
own    morals,   justice,    interest,  or  polity.    Who,  feu* 
instance,  (not  to  multiply  cases,)  who  would  contend, 
that  any  nation  in  Christendom  ought  to  carry  into 
effect,  to  its  utmost  range,  the  paternal  power  of  the 
ancient  Romans  in  their  early  jurisprudence,  extend- 
ing to  power  over  the   life  and  death  of  their  chil- 
dren ? '     Or,  who  would  now  contend  for  that  terrible 
power  (if  it  ever  really  existed)  under  the  law  of 


^  ^^W8  of  the  Twelve  Tables,  Table  4,  cb.  1 ;  1  Pothier,  Pandects, 
^od  1^  j  1^  2,  (8va  edit  Paris,  1818,  p.  386,387) ;  1  Black.  Comm.  453; 
<S\^sson  on  Marriage  and  Divorce,  411 ;  Grotiiis,E  3,  ch.  5,  §  7. 
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^  28.  There  is,  indeed,  great  truth  in  the  remarks, 
which  have  been  jtidiciallv  promulgated  on  this  sub- 
ject by  a  learned  ccNjrt.  <*When  so  many  men  of 
great  talents  and  learning  are  thus  found  to  iail  in 
fixing  certain  principles,  we  are  forced  10  conclude, 
that  they  hawe  failed,  not  from  want  of  ability^  but  be- 
cause the  matter  was  not  susceptible  of  being  settled 
on  certain  principles.  They  have  attempted  to  go  loo 
far,  to  define  and  fix  that,  which  cannot,  in  the  nature 
of  things,  be  defined  and  fixed.  They  seem  to  have 
bigiocteo,  that  they  wrote  on  a  question,  which  touched 
the  ooniity  of  nations,  and  that  that  comity  is,  and 
ever  must  be,  uncertain.  That  it  must  necessarily 
de|iend  on  a  vaiieQr  of  circumstances,  which  cannot 
be  reduced  to  any  certain  rule.  That  no  nation  will 
suffer  the  laws  of  another  to  interfere  with  her  own  to 
the  injury  of  her  citizens.  That,  whetlier  they  do  or 
not,  must  depend  on  the  condition  of  the  country,  in 
which  the  foreign  law  is  sought  to  be  enforced ;  the 
particular  nature  of  her  legislation,  her  policy,  and 
the  cliaracter  of  her  institutions.  That  in  the  conflict 
of  laws,  it  must  often  be  a  matter  of  doubt,  which 
should  prevail ;  and  tliat  whenever  a  doubt  does  exist, 
the  eouft,  which  decides,  will  prefer  the  laws  of  its 
own  country  to  that  of  ilie  stranger."  ^ 

ij  29.  Huberus  has  laid  down  three  axioms,  which 
be   deems  stiflicient   to  solve   all   the    intricacies    of 
the  subjecL     The  first  is,  that  the  laws  of  every  em- 
pire have  force  only  within  the  limits  of  its  own  gov- 
erament,  and  bind  all,  who  are  subjects  thereof;  but 
DOi  beyond  those  limits.*    The  second  is,  that  all  i>er' 


^  'o^f"  ^'^^t.^^^^^^t  In  iolifenxkg  the  opiDion  of  the  Court  in  the  case 
.^t  ul,       r   r^'*^  17  JiBrtiHr  R,  500, 58^  596. 
Wo''"^**  ^h.  1^  ^^  ConfLian  Legum,  4  0,  p.  538. 
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dmnicUiij  nan  rei  sita^  Now,  after  the  admissioii 
of  Hertius  himself,  that  the  udage  of  nations  must 
furnish  a  terj  Macious  guide  on  such  a  sulgect^  it  is 
not  a  little  difficult  to  perceive,  what  superiw  authority 
cff  value  his  own  rules  have  over  those  of  Huberus. 
The  latter  has  at  least  this  satisfactory  foundation  for 
his  most  important  rule,  that  he  is  mainly  guided  in  it 
by  the  practice  of  nations ;  and  he  thus  aimed,  as 
Grotius  had  done  before  him,  to  avail  himself  of  the 
practice  of  nations,  as  a  solid  proof  of  the  acknowl- 
edged law  of  nations.^ 

^  31.  Some  attempts  have  been  made,  but  with* 
out  success,  to  undervalue  the  authority  of  Huberus. 
It  is  certainly  true,  that  he  is  not  often  spoken  of^ 
except  by  jurists  belonging  to  the  Dutch  School. 
BouUenois,  however,  has  quoted  his  third  and  last 
axiom  with  manifest  approbation.^  But  it  will  re- 
quire very  litde  aid  of  authority  to  countenance  his 
works,  if  his  maxims  are  well  founded ;  and  if  they 
are  not,  no  approbation,  founded  cm  foreign  recc^- 
nitions  of  them,  can  disguise  their  defects.  It  is 
not,  however,  a  slight  recommendation  of  his  works, 
that  hitherto  he  has  possessed  an  undisputed  pre- 
ference on  this  subject  over  other  continental  jurists, 
as  well  in  En^nd  as  in  America.  Indeed,  his 
two  first  maxims  will  in  the  present  day  scarcely 
be  disputed  by  any  one;  and  the  last  seems  irre- 
sistiUy  to  flow  firom  the  right  and  duty  of  every 
nation  to  protect  its  own   subjects  against  injuries, 

1  1  Hertfi  Opera,  De  CoUk.  Leg.  §  4,  art  10,  p.  196 ;  Id.  p.  179,  edit 
1716;  poet,  §  23a 

3  The  Scottish  courts  aeem  constantly  to  have  held  the  doctrine  of 
Hnberus  in  his  third  axiom  to  be  entirely  correct  See  Fergnsson  on 
Marr.  and  Div.  395, 396, 410. 

3  1  BottUenoie,  TnM  dee  Statute,  ch.  3,  Obser.  10,  p.  155. 
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execution  of  its  own  laws  in  other  territories,  when 
those  laws  are  deemed  oppressive  or  injurious  to  the 
rights  or  interests  of  the  inhabitants  of  the  latter,  or 
when  their  moral  character  is  questionaUe,  or  their  pro- 
HisTins  are  impolitic  or  unjust.^-    Even  in  other  cases, 

v  difficult  to  perceive  a  dear  foundation  in  morals, 
or  }fi  natural  law,  for  declaring,  that  any  nation  has 
a  "-'^jht  (all  others  being  equal  in  sovereignty)  to  insbt, 
a  I  its  own  positive  laws  shall  be  of  superior  oUiga- 
tion  in  a  foreign  realm  to  the  domestic  laws  of  the  lat- 
ter, of  an  equally  positive  character.  What  intrinsic 
right  has  one  nation  to  declare,  that  no  contract  shall 
be  binding,  which  is  made  by  any  of  its  subjects  in  a 
foreign  country,  unless  they  are  twenty*five  years  of 
age,  any  more  than  another  nation,  where  the  contract 
is  made,  has  a  right  to  declare,  that  such  contract  shall 
be  binding,  if  made  by  any  peison  of  twenty-one 
years  of  age  ?  One  should  suppose,  that  if  there  be 
any  thing  cleariy  within  the  scope  of  national  sove- 
reignty, it  is  the  right  to  fix,  what  shall  be  the  rule 
to  govern  contracts  made  within  its  own  territories.' 

^  34.  That  a  nation  ought  not  to  make  its  own 
jurisprudence  an  instrument  of  injustice  to  other  na- 
tions, or  to  their  suljects,  may  be  admitted.  But 
in  a  vast  variety  of  cases,  which  may  be  put,  the 
rejection  of  the  laws  of  a  foreign  nation  may  work 
less  injustice,  than  the  enforcement  of  them  will 
remedy.  And,  here  again,  every  nation  must  judge 
for  itself,  what  is  its  true  duty  in  the  administration 


1  See  Mr,  Justice  Porter,  in  the  case  of  Saul  r.  His  Creditois,  17  Mar- 
tin, R.  569, 596  to  599. 

9  See  post,  $  75;  and  Mr.  Justice  Porter's  opinion  in  Saul  r.  His  Cred- 
itoit,  17  Martin,  R.  569, 596, 597, 596, 
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of  jwtiee  in  its  flomestie  trtbunak.  It  b  oot  to  he 
takeB  for  giaaced,  iJiat  the  ntk  of  the  fioretgn  ruiticiftf 
which  complaiiMi  of  a  grierance,  ia  right,  and  that  its 
own  nile  is  wron^* 

^  25.  Th^  true  foundation,  on  which  the  adminis 
tiation    of    intematioiial  law    mu^t   lest,  is,  that   the 
rules,  wljicb    are    to    govern^  are    those,  which   atis 
from  matuaJ  istorest  and  militj,  from  a  sense  of  the 
incouvenieiices,  which    wouJd   result    from  a  coiitrarj 
doctrine,   and   from  a  sort  of    moral  necL's»stty  to   dc 
justice,  ID  order   tliat  justice    may  be  done  to  us  if&| 
return/       This  is    the    ground    upon   which    Rodei 
burg  puts  it*      Quidf  igiiur  (says   he)  rei  in  €ausA\ 
est^  quod  penomiia  skUuia  territorium  egredianiur  f 
Unicum  hoc  ipsa  rei  naiura  ac  necessitds  invexit^  ut 
cum    de  statu  et   conditione  haminum    qumriiur,  tin 
sohmfwdo  jndicif  et  quidan   domicilii^  umversum  in 
ilia  jtis  sii  aUnbutum ;   cum   enim  ah   uno  certc 
lQ€a  sMum  homims  l^em  accipere  necesse  est^ 
ahsardum^  earumquc  rerum  naturaliier  inter  se  pugnm^ 
foreif  Hi  in  qtiot  toca  quis  iter  faciens^  ant  navig 
dekUus  fuerit^   tatidem  tile  staLum   mutaret  aut  ct 
diiionem ;  ut  uno  eodetnque  temifore  hie  sui  juris^  iUic 
alieni  J\Uun$s  sit ;  uxor  simul  in  potesiate  virij  et  extrm] 
easukm  dt;   alio    loco   hahealur   quLi  prod^us^  ali 
Jhtgi^    President  Bouhier  expounds  the  grotind  with^* 
still  more    distinctness.       Mais  avant  toutes  choses  il 
Jbui  se  smasenir^  ipieitcore  que   le  regie  etroite  soit 
jHmr  !a  resirictimi.   des  coututnes   dans  leurs   limited 
Pextensian  en  a   nianmoins  tie  admise  en  faveur  de^ 
Puiiliti  publiqiiej  et  souvent  neiiie  par   une  espece  de 
nieessMiif  ^^c.      Ainsd^  quand  les  pefi^ks  wisim  ont 

»  Livcrm*  Disnen.  p,  98 ;  Blafichard  »,  RuMell,  13  Moat.  R.  4* 
*  Hodcnb.  de  Sul  Div emt.  tit  I,  c.  3,  ^  4  ?  t  BoullenoU,  App,  p.  8. 
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sauffert  cette  extensianj  ce  n^esl  paint  qu'ib  se  soieM 
vto  sowmis  h  tm  datul  Stranger.  CPest  seukment^parce 
quHlsy  oni  tnmci  lenr  inters  particulier  en  ce^  qu^en 
pareil  cos  leurs  cauiumes  ant  k  meme  amntage  dans 
Uspramnces  vaisines.  On  pent  done  direj  que  cette 
ep^ensian  est  sur  nne  espice  de  droit  des  gensy  et  de 
hiensiance^  en  virtn  dnqud  Us  diffirens  peuples  sont 
tadtement  demeures  d^aceord^  de  souffrvr  cette  exten- 
sion de  contmne  it  coutnme^  toutes  les  fois  que  PequitS 
et  PntUiti  commune  k  demanderoient ;  h  mains  que 
relfoy  on  PesOension  seroit  demandie^  ne  contint  en  ce 
cm  une  disposition  prokMtiM^ 

%  36*  But  of  die  Mture^  and  extent^  and  utility  of 
this  reeognicion  of  ibragn  law%  reqpectiiig  the  state 
and  conditiod  of  persons^  eveiy  nation  must  judge 
for  itself,  and  certainly  2s  not  bound  to  recognise 
them,  when  they  would  be  prejudicial  to  its  own  inter* 
ests«  The  very  terms,  in  wUch  the  doctrine  is  com- 
monly enunciated,  carry  along  with  them  this  necessary 
qualification  and  limitation  of  it  Mutual  utility  pre- 
supposes, that  the  interest  of  all  nations  is  conmlted, 
and  not  that  oi  one  only.  Now,  this  demonstrates, 
thut  the  doctrine  owes  its  origin  and  authority  to  the 
voluntary  adoption  and  consent  of  nations.  It  is, 
therefore,  in  the  strictest  sense,  a  matter  of  the  comity 
of  nations,  and  not  of  any  absolute  paramount  obliga- 
tion, superseding  all  discretion  on  the  sul^ect.' 

^  37.  Vattel  has  with  great  propriety  said ;  <<That 
it  bebngs  excusively  to  each  nation  to  form  its  own 
judgment  of  what  its  conscience  prescribes  to  it;  of 
what  it  can,  or  cannot  do ;  of  what  is  proper,  or  im- 
]>roper  for  it  to  do.    And  of  course  it  rests  solely  with 

1  Bouhitr,  Coat  de  Boarg .  ch.  93,  §  OS;  63;  p.  407. 
*  KMt,OoiiuikUct38|p.457,458,3dedit 
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to  its  interests.  It  is  not  ooonty  of  die  coarts,  but 
tbe  comity  of  1^  natioa,  Kitich  is  administered,  and 
ascertained  in  die  same  way,  and  ignided  by  &e  same 
reasoning,  by  which  all  other  principles  of  die  munici- 
pal law  are  ascertained  and  guided.^  The  doctriae 
of  Hnbenis  would  seem,  therefore,  to  stand  upon  just 
principles ;  and  though,  horn  its  genexalitj,  it  leases 
behind  many  gra^e  question  as  to  its  application,  k 
has  much  to  commend  it,  in  point  of  tatidi,  as  wedl  as 
of  shnplicity.  it  has  acoordkigly  been  sanctioBed 
both  in  England  and  America  by  a  judicial  approba- 
tion, as  direct  and  tmiversad,  as  <»n  fairly  be  dewed 
for  the  purpose  ctf*  gi^ng  sanction  to  it,  as  audiority, 
or  as  reasoning.^ 

1  See  this  doctrine  ezprenlyracogDifed  %  the  Snprenie  Court  of  the 
United  States,  in  Bank  of  Augusta  r.  Earle,  13  PeterB,  R.519,  589.  Mr. 
Chief  Justice  Taney,  in  delivering  the  opinion  of  the  Court,  said ;  ''It  is 
needless  to  enomemte^here  the  instunoes,  in  which,  hfike  general  prac- 
tice of  civilized  eonntries,  the  laws  of  the  one  will,  by  the  comity  of 
nations  be  recognised  and  executed  in  another,  where  the  rights  of  in- 
dividuals are  concerned.  The  cases  of  xontractsmade  in«  foreign  country 
are  ikmiliar  examples ;  and  Courts  of  justice  haxre  lAwa^  fi^Mmndefl  mnd 
eoMcnted  them,  according  to  the  laws  of  the  plac^in  which  they  were 
made ;  provided  that  law  was  not  repugnant  to  the  laws  or  policy  of  their 
own  countiy.  The  comity  thus  extended  to  other  nations  is  no  impeaoh- 
ment  of  sovereignty.  It  is  the  voluntary  uctfof  the  nation,  by  which  it  is 
offered ;  and  is  inadmissible,  when  contrary  to  its  policy,  orpr^dicial  to 
its  interests.  But  it  contributes  so  largely  to  promote  justice  between 
individuals,  and  to  produce  a  iHendly  mteroomve  between  the  sovereign- 
tieSf'to  which  they  belong,  that  Courts  of  Justioe  have  centinaally  licted 
upon  it,  as  a  part  of  the  volontaiy  law  of  nations.  It  is  trufy  said,  in 
.Stoiy*s  Conflict  of  Laws,  37,  that  <In  the  mlence  oftmy  positive  rule, 
affirming,  or  denying,  or  restraining  the  opeimfion  df  tbieign  laws,  Conns 
of  justice  presume  the  tacit  adoption  of  Uiem  by  their  own  government ; 
unless  they  are  repugnant  to  its  policy,  or  prejudicial  to  its  interests.  It 
is  not  the  comity  of  the  Courti,  but  the  comity  of  the  nation,  which  is 
administered,  and  ascertained  in  the  same  way,  and  guided  by  the  same 
reasoning,  by  which  all  other  principles  of  municipal  law  are  ascertained 
and  guided;' " 

9  Out  of  the  great  variety  of  authorities,  in  which  the  rules  oTHubems 
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CHAPTER  III. 

NATIONAL   POWCIL. 

§  39.  Having  disposed  of  these  preliminary  con- 
siderations, it  is  proposed,  in  the  further  progress  of 
these  Commentaries,  to  examine  the  operation  and 
effect  of  laws ;  first,  in  relation  to  persons,  their  capaci- 
ty, state,  and  condition ;  secondly,  in  relation  to  con- 
tracts ;  thirdly,  in  relation  to  property,  personal,  mixed, 
and  real;  fourthly,  in  relation  to  wills,  successions, 
and  distributions ;  fifthly,  in  relation  to  persons  acting 
in  autre  droit,  such  as  guardians,  executors,  and 
administrators;  sixthly,  in  relation  to  remedies  and 
judicial  sentences ;  seventhly,  in  relation  to  penal  laws 
and  offences;  and  eighthly,  in  relation  to  evidence 
and  proofs. 

§  40.  As,  however,  in  all  the  discussions  upon  this 
subject,  perpetual  reference  will  be  made  to  the  domi- 
cil  of  the  party,  it  may  be  proper  to  ascertain,  what  is 
the  true  meaning  of  the  term  <<  domicil ;  "  or  rather, 
what  constitutes  the  national  or  local  domicil  of  a 
party,  according  to  the  understanding  of  publicists 
and  jurists.^ 

^41.  By  the  term  <<  domicil,"  in  its  ordinary  ac- 
ceptation, is  meant  the  place,  where  a  perscm  lives  or 
has  his  home.  In  this  sense  the  {dace,  where  a  per- 
son has  his  actual  residence,  inhabitancy,  or  commo- 
rancy,  is  sometimes  called  his  domicil.     In  a  strict 

1  Upon  the  subject  of  thig  chapter  the  learned  reader  is  referred  to 
Surge's  Comment  on  CoL  and  Foreign  Law,  Vol  1,  P.  1,  ch.  2,  p.  32  to 
f.  57. 
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lium^  qtmm  ubi  colendi  ccmsd  diversatur}  And 
again ;  ^^  He  is  deemed  an  inhabitant,  who  has 
his  domicil,  in  any  place,  and  whom  the  Greeks  call 
rrdpcHxoi',  that  is  to  say,  a  neighbor,  or  person  in- 
habiting near  to  a  village.  For  those  are  not  alone 
to  be  deemed  inhabitants,  who  dwell  in  a  town ;  but 
those  also,  who  cultivate  grounds  near  its  limits,  so 
that  they  conduct  themselves,  as  if  their  place  of 
abode  were  there."  Incola  est,  qui  aliqud  regiane 
domicUium  suum  cotUvlit;  quern  GrcBci  ndgomoy  (id 
est,  juxta  habitantem)  appellant.  Nee  tantum  M,  qui 
in  oppido  maraniur,  ineoke  sunt ;  sed  etiamy  qui  alicujus 
oppidi  finibus  iia  agrum  habent,  ut  in  eum  $e  quasi  in 
aliquam  sedem,  recipiant.^  Some,  at  least,  of  these 
are  more  property  descriptions,  than  definitions  of 
domicil.  Pothier  has  generalized  them  in  his  own 
introduction,  to  this  tide  of  the  Pandects,  and  says ; 
The  seat  of  the  fortune  or  property,  which  any  per- 
son possesses  in  any  place,  constitutes  his  chief  domi- 
cil. Domicilium  facit  potissimum  sedes  fartunarum 
suarumj  quas  quis  in  aliquo  loco  habet?  Voet  days ; 
Proprie  dictum  Domicilium  est,  quod  quis  sibi  constituet 
animo  inde  non  decedendiy  si  non  aliud  avocet.^ 

^  43.  The  French  jurists  have  defined  domicil  to 
be  the  place,  where  a  person  has  his  principal  estab- 
lishment. Thus  Denizart  says ;  ^^  The  domicil  of 
a  person  is  the  place,  where  a  person  enjoys  his 
rights,  and  establishes  his  abode,  and  makes  the  seat 


1  Dig.  Lib.  50,  tit  1, L 27 ;  Pothier,  Pand. Lib. 50, tit  ],n.l8;  2  Domat, 
Public  Law,  B.  1,  tit  16,  §  3,  art  4. 

9  Dig.  Lib«  50,  tit  16, 1. 239,  §  2 ;  Id.  1.  203;  Pothier,  Pand.  Lib.  50, 
n.  16. 

3  Pothier,  Pand.  Lib.  50,  tit  1,  Introd.  art  2,  n.  la 

4  Voet,  ad  Pknd.  Lib.  5,  tit  I,  n.  94. 
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says ;  lUud  cerium  est,  neque  solo  animo  atque  destinoh 
done  patris  famUias,  aut  conlestatione  sold,  sine  re  et 
pacto,  domicilium  constitui ;  neque  sold  domus  compara- 
tione  in  aliqud  regione;  neque  sold  habitationey  sine 
proposito  illic  perpetuo  morandi}  So  D'Argentre  says ; 
Quamobrem,  qui  fgendi  (jus  animum  non  habenty  sed 
usus,  necessitatis,  aut  negoiiationis  causd  alicubi  sint, 
protinus  a  negotio  discessuri,  domicilium  nuilo  temporis 
spatio  constituent;  cum  neque  animus  sine  facto,  neque 
factum  sine  animo  ad  id  suffidat.^  However ;  in  many 
cases  actual  residence  is  not  indispensable  to  retain 
a  domicil,  after  it  is  once  acquired ;  but  it  is  retained, 
animo  solo,  by  the  mere  intention  not  to  change  it, 
or  to  adopt  another.  If,  therefore,  a  person  leaves  his 
home  for  temporary  purposes,  but  with  an  intention 
to  return  to  it,  tUs  change  of  place  is  not  in  law  a 
change  of  domicil.  Thus,  if  a  person  should  go  on 
a  voyage  to  sea,  or  to  a  foreign  country,  for  health, 
or  for  pleasure,  or  for  business  of  a  temporary  nature, 
with  an  intention  to  return,  such  a  transitory  residence 
would  not  constitute  a  new  domicil,  or  amount  to 
an  abandonment  of  the  old  one ;  for  it  is  not  the 
mere  act  of  inhabitancy  in  a  place,  which  makes  it 
the  domicil ;  but  it  is  the  fact,  coupled  with  the  in- 
tention of  remaining  there,  animo  m^anendi.^ 

^  45.  It  is  sometimes  a  matter  of  no  small  diffi- 
culty to  decide,  in  what  place  a  person  has  his  true 
or  proper  domicil.  His  residence  is  often  of  a  very 
equivocal  nature;   and  his  intention  as  to  that  resi- 


I  1  Voet,  ad  Pand.  Lib.  5,  tit  1,  n.  98,  p.  346. 
9  D'Aigenti^,  ad  Leg.  Britonmn,  art.  9,  n.  4,  p.  26. 
3  Pothier,  Cout  d'Orleans,  ch.  1,  §  1,  art  9 ;  £ncyc]op.  Amer.  art  Dtm- 
ieU ;  Cochin,  CBuvres,  torn.  5,  p.  4,  5, 6,  4to.  edit 
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no  fixed  cbcHce  and  intention,  he   could  have  two 
domicils.^ 

§  46.  ^thout  speculating  upon  all  the  vari- 
ous cases,  which  may  be  started  upon  this  sul^ect, 
it  may  be  useful  to  coUect  together  some  of  the 
more  important  rules,  which  have  been  generally 
adopted,  as  guides  in  the  cases,  which  are  of  most 
feimiliar  occurrence.  First,  the  place  of  birth  of  a 
person  is  considered  as  his  domidl,  if  it  is  at  the  time 
of  his  birth  the  domicil  of  his  parents.  Patris  origin 
nem  untisquisqtie  sequaiur^.  This  is  usually  denomi- 
nated the  domicil  of  birth  or  nativity,  domiciiium 
originis.  But,  if  the  parents  are  then  on  a  visit, 
€X  on  a  journey,  (in  iiinere),  the  home  of  the  parents 
(at  least  if  it  is  in  the  same  country)  will  be  deemed 
the  domicil  of  birth  or  nativity.^  If  he  is  an  illegiti- 
mate child,  he  follows  the  domioil  of  his  mother. 
EjuSy  qui  jt^um  patrem  nan.  habetj  prima  origo  h 
maire.^  Secondly,  the  domicil  of  birth  of  minors 
continues,  until  they  have  obtained  a  new  domicil. 
Thirdly,  minors  are  generally  deemed  incapable,  pr<h 
prio  marte^  of  changing  their  domicil  during  their 
minority;  and,  therefore,  they  retain  the  domicil  of 
their  parents ;  and  if  the  parents  change  their  domicil, 
that  of  the  infant  children  follows   it;   and   if  the 


I  Dig.  Lib.  50,  tit  1,  L  27,  §3;  Potfaier  Pand.  Lib.  50,  tit  I,  n.  18; 
Somerville  v.  Somerville,  5  Vesey,  750,  786,  790;  2  Domat,  Pobfic  Law, 
B.  1,  tit  16,  §  3,  p.  468;  Id.  art  6;  Post,  §  47. 

«  Cod.  Lib.  10,  tit  81, 1. 36 ;  2  Domat,  Poblic  Law,  R  I,  tit  16,  §  3, 
art  10 ;  1  BouUenois,  Observ.  ^  p.  53;  Voet,  ad  Pand.  Lib.  5,  tit  1,  n.  91, 
92, 100.  See  Scrimshire  v.  Scrimahire,  2  Haggr.  £ccL  R.  405, 406 ;  Co- 
chin, (Euvrea,  Tom.  5,  p.  5, 6;  Id.  698, 4to.  edit 

3  Dr.  lieber'a  Encyc.  Amer.  art  Domidl ;  Pothier,  Cont  d'Orleana,  ch. 
1,  art  10, 12;  Somerville  v.  Somerfille,  5  Vesey,  750, 787;  1  BoaHenoia, 
Obaer? .  4,  p.  53. 

4  Dig.  Lib.  50,  tit  1, 1. 9 ;  Pothier,  Pand  Lib.  50,  tit  1,  n.  a 
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a  right  to  change  hb  domicili  it  follows,  that  if  he 
removes  to  another  place.  With  an  intention  to  make 
it  his  permanent  residence  (animo  fnanendi)^  it  be- 
comes instantaneously  his  {daCe  of  domicil.^  Eighth- 
ly, if  a  person  has  actually  removed  to  another  place, 
with  an  intention  of  remaining  there  for  an  indefinite 
time,  and  as  a  place  of  fixed  present  domicil,  it  is 
to  be  deemed  his  place  of  domicil,  notwithstanding 
he  may  entertain  a  floating  intention  to  return 
at  some  fiitute  period.^  Ninthly,  the  place,  where 
a  married  man's  &mily  resides,  ii  generally  to  be 
deemed  his  domicil.^  But  the  presumption  fiK)m 
this  circumstance  may  be  controlled  by  other  circum- 
stances ;  for  if  it  is  a  jdace  of  temporary  estaUishment 
only  for  his  family,  or  for  transient  olgects,  it  will 
not  be  deemed  his  domicile  Tenthly,  if  a  married 
man  has  his  femily  fixed  in  one  place,  and  he  does 
his  business  in  another,  the  former  is  considered  the 
place  of  his  domicil.^ 

^  47.  Eleventhly,  if  a  married  man  has  two  places 
of  residence  at  different  times  of  the  year,  that  will 
be  esteemed  his  domicil,  which  he  himself  selects, 
or  describes,  or  deems,  to  be  his  home,  or  which 
appears  to  be  the  centre  of  his  afl&irs,  or  where  he 
votes,  or  exercises  the  rights  and  duties  of  a  citizen.* 
Twelfthly,  if  a  man  is  unmarried,  that  is  generally 

1  Pothier,  Ck>ut  d'Ori^ns,  ch.  1,  ait  la 

>  Brace  V.  Brace,  2  Bos.  and  PolL  228,  note ;  Id.  290 ;  Stanley  v.  Bemea, 
3  Hagg.  Ecolea.  R.  974 

)  Pothiar,  Coat  d'OrKana,  ch.  1,  ait  20;  Bempde  t.  Jobnalone, 3  Vea. 
196,201. 

4  Potiiiar,  Coot  d'OrlAana,  oh.  1,  art  15. 

ft  Ante,  §40, 43, 44. 

«  Pothier,  Cout  d'Orl^ana,  cb.  1,  art  20;  Sottidrville  v.  Somervilk, 
5  Vea.  750,  788,  789,  790;  Harmd  CoUega  tf. Gore, 5  Pick.  R.  970; 
Ooehin,  (Savraa,  Tom.  9^  p.  708, 4lo.  adit 
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domicil  is  not  gone,  until  a  new  one  has  been  ac- 
tually acquired,  facto  el  animo}  Seventeenthly,  if 
a  man  has  acquired  a  new  domicil,  different  finom 
that  of  his  birth,  and  he  removes  from  it  with  an 
intention  to  resume  his  native  domicil,  the  latter  is 
re-acquired,  even  while  he  is  on  his  way,  in  itinerCy 
for  it  reverts  from  the  moment  the  other .  is  given 
up.^ 

^  48.  The  foregomg  rules  principally  relate  to 
changes  of  domicil  from  one  place  to  another  within 
the  same  country,  or  territorial  sovereignty,  although 
many  of  them  are  applicable  to  residence  in  different 
countries  or  sovereignties.  In  respect  to  the  lat- 
ter there  are  certain  principles,  which  have  been  gen- 
erally recognised  by  tribunals,  administering  puUic 
law,  or  the  law  of  nations,  as  of  unquestionable  au- 
thority. First ;  Persons,  who  are  born  in  a  country, 
are  generally  deemed  to  be  citizens  and  subjects  of 
that  country.^  A  reasonable  qualification  of  the  rule 
would  seem  to  be,  that  it  should  not  apply  to  the 
children  of  parents,  who  were  in  itinere  in  the  coun- 
try, or  who  were  abiding  there  for  temporary  pur- 
poses, as  for  health,  or  curiosity,  or  occasional 
business.  It  would  be  difficult,  however,  to  assert, 
that  in  the  present  state  of  public  law  such  a  qual- 
ification is  universally  established.  Secondly;  For- 
eigners, who  reside  in  a  country  for  permanent  or 


1  See  JenniiMii  v.  Hapgood,  10  Pick.  R.  77;  Brace  v.  Brace,  d  Bot. 
&  Pull.  228 ;  Cochin,  (Euvres,  Tom.  5,  p.  5,  6, 4ta  edit ;  Ante,  §  44. 

9  The  Indian  Chief,  3  Rob.  12;  La  Virginie,  5  Rob.  96.r— On  the 
subject  of  Domicil  the  leaned  reader  is  referred  to  Fergnsson  on  Mar- 
riage and  Divorce,  Appendix,  p.  277  to  362;  and  Heniy  on  Foreign 
Lav,  Appendix  A.  p.  181,  &c. ;  Cochin,  (Eavie%  Tom.  5,  p.  4, 5, 6; 
4to.  edit ;  Ex  parte  Wrigby,  8  Wend.  R.  134. 

3  1  Black,  Comm.  366, 369. 
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domicil  by  operation  of  law.  The  first  is  the  com- 
mon case  of  the  place  of  birth,  damicilium  originis ; 
the  second  is  that,  which  is  voluntarily  acquired  by  a 
^Tty,  proprio  marie.  The  last  b  consequentia],  as 
that  of  the  wife  arising  from  marriage.^ 


1  Pothier,  Cout  ^'Orl^ns,  ch.  1.  art  12.— Whoever  wishes  to 
make  more  extensive  researches  upon  this  subject,  may  consult  Deni- 
zart's  Dictionary,  art  DamicU ;  Encyclop^e  Modeme,  /Tom.  10,  art 
DomicU;  Merlin,  Repertoire,  Z>omici{ ;  2  Domat  (by  Strahan),  p.  484 ; 
Lib.  1,  tit  16,  §  3,  of  Public  Law ;  Dig.  Lib.  50,  tit  1,  per  tot ;  Cod. 
Lib.  10,  tit  30, 1.  2,  to  1. 7;  Voet  ad  Pandect  Lib.  5,  tit  1,  §  90  to  §  92; 
Bynkershoeck,  Quest  Priv.  Juris.  Lib.  1,  ch.  11,  and  the  amborities  cited 
in  Dr.  Lieber's  Encyclopedia  Americana,  Damidl;  Henry  on  Foreign 
Law,  Appendix  A,  on  Domidt,  p.  181,  dtc.  to  p.  209. 


66  CONFLICT   OF   LAWS.  [CH.  IV. 

down  the  doctrine  in  the  following  broad  terms.  A  per- 
sonal statute  not  only  exerts  its  authority  in  the  place 
of  the  domicil  of  the  party ;  but  its  provisions  follow 
the  party,  and  accompany  his  person,  in  every  place, 
where  he  goes  to  contract ;  and  it  extends  over  aU 
his  property  (bkns),  under  whatever  customs  it  may 
be  situated ;  Et  qu^elle  influe  sur  ious  ses  biens  sous 
qaelques  coutumesy  quits  soierU  assis.^  Bouhier  adopts 
the  very  rule  of  Boullenois ;  Quand  le  statut  personnel 
du  domicil  est  in  concurrence  avec  le  statut  personnel 
de  la  situation  des  biens  celui  du  domicil  dont  Pempor- 
ter  sur  celui  de  la  situation  des  biens.^  And  again,  he 
says ;  It  is  necessary  constantly  to  hold,  that  the  ca- 
pacity or  incapacity,  which  the  law  of  the  domicil 
has  impressed  upon  the  person,  should  follow  the 
person  into  all  places ;  so  that  it  shall  become  utterly 
impossible,  that  a  person,  being  incapaUe  in  the  place 
of  his  residence,  should  go  to  contract  in  another 
place  where  he  would  have  been  capable,  if  he  had 
been  domiciled  there.  11  faut  done  tenir  pour  con- 
stanty  que  la  capacite  ou  PincapadtS^  que  la  Un  du 
domicil  a  imprimee  sur  la  personne  la  suit  en  tous 
lieux.  En  sorte  que  ce  seroit  intUUementj  que  etant 
incapable  au  lieu  de  sa  residence,  elle  voudroit  otter 
contracter  dans  un  endroit,  ou  il  auroit  Ste  capable, 
M  die  y  avoit  eiA  domicUiSe.^  Abraham  a  Wesel  uses 
language  equally  strong ;  Quotiescunque  enim  de  habiH- 
tote  atque  inhabilitcUe  persoruB  qtueritur,  toties  domi- 
cilii leges  et  statuta  spectanda,  tU  quocumque  persona 
abeal,  id  jus  sit,  quod  judex  domicilii  staiuerit  ;*  and 

was  in  the  press,  I  have  for  the  first  time  seen  these  Dissertations  of  Mr. 
Foeliz,  and  I  shall  gladly  avail  myself  of  his  learned  labors. 

1  1  Fioland,  M6m.  ch.  7,  §  2,  p.  156 ;  Id.  ch.  5,  §  4,  p.  89 ;  Post,  §  84. 

9  Boah.CoatdeBourg.ch.33,§91to96,p.461;Id.ch.22,§4tol4,§]9. 

3  Boohier,  Coat  de  Bourg.  ch.  24,  §  11,  p.  46a 

4  Wesel,  Com.  ad  Novell.  Constit  Ultraj.  art  18,  §  23,  p.  169, 170. 


68  CONFLICT    OF   LAWS.  [CH.  lY. 

respect  even  to  property  (biens)  situate  in  another 
territory.^ 

^  51  6.  Paul  Voet,  on  the  other  hand,  speaks  in  far 
more  qualified  language,  and  lays  down  several  rules 
on  the  subject.  (1.)  That  a  personal  statute  only 
affects  the  subjects  of  the  state  or  territory  wherein 
it  is  promulgated,  and  not  foreigners,  ahhough  doing 
some  business  there.  Siatutum  personale  tantum  affir 
cit  subditos  territarii^  uH  staiutum  conditum  est;  non 
auiemforensesj  licet  ibidem  aliquid  agentes.^  (2.)  That 
as  a  personal  statute  does  not  affect  a  person  out  of 
the  territory,  it  cannot  therefore  be  reputed  to  be  the 
same  without  the  territory,  as  it  is  within.  Staiutum 
personale  non  affidt  personam  extra  territorium ;  sic  ut 
pro  tali  non  reputetur  extra  territoriumj  qualis  erat 
intra.^  (3.)  That  a  personal  quality  cannot  be  added 
out  of  the  territory  to  a  person  not  a  subject.  Per- 
sonalis  qualitas  non  potest  extra  territorium  addi  per- 
some  non  subjecUs.*  (4.)  A  personal  statute  accom- 
panies the  person  every  where,  in  respect  to  property 
(biens)  situate  within  the  territory  of  the  state,  where 
the  person  affected  by  it  has  his  dimicil.  Statutum 
personale  uUque  locorum  personam  comUatur^  in  ordine 
ad  bona  intra  territorium  statuenlis  sita,  ubi  persona 
affecta  domicilium  habet.^  We  shall  also  presently  see, 
that  he  distinguishes  between  the  effect  of  a  personal 
statute  upon  movable,  and  its  effect  upon  immovaUe 
property.® 

^  62.  The  result  of  the  doctrine  maintained  by  the 
jurists  above  named,  except  Paul  Voet,  is,  that  a 
person,  who  has  attained  the  age  of  majority  by  the 


1  MerliD,  Rupert  Majorite,  §  5,  edit.  Brux.  18S7,  p.  189. 

9  Voet,  de  Stat  §  4,  ch.  2,  p.  137,  edit  166L 

3  Ibid.  4  Id.  p.  138.  &  Id.  p.  13a  8  Poet,  §52. 
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until  the  age  of  twenty-five."  ^  But  other  jurists  dis- 
tinguish between  movable  and  immovable  property, 
applying  the  law  of  sitiM  to  the  latter,  and  the  law  of 
the  domicil  to  the  formerl^  Paul  Voet  insists  through- 
out upon  this  distinction ;  and  hdds,  that  no  personal 
statute  extends  to  immovable  property  situate  else- 
where. Nan  tamen  statutum  personde  sese  regidari-- 
ter  extendet  ad  bona  immobUiaj  alibi  sita?  But  he 
admits,  that  such  a  statute  will  apply  to  movaUe 
property,  upon  the  ground,  that,  wherever  it  may  be 
situate,  it  follows  the  domicil  of  the  owner.  Quin 
tamen  raiione  mobUium,  ubicunque  sitorum^  domicUium 
seu  personam  domini  sequamur^  ut  tamen  spectentur 
loca^  quo  destinata^  nuUus  iverit  inficias ;  idque  prop- 
ter  espressos  textus  juris  civUis^  quibus  mobilia  certo 
loco  nan  alligantur^  verum  secundum  juris  intellectum 
personam  comitari^  eique  adfusrere  Judicaniur;  id 
quod  etiam  mores  ubique  locorum  sequuntur.*  Burgiui- 
dus  hdds  the  same  opinion  ;  Consequenter  ea,  quiB  sunt 
personcdiaj  una  cum  persona  circumjenmturj  quocumque 
loco  se  iranstulerity  et  per  universa  territoria,  viresque 
et  effectum  porrigunt.  Realia  situm  rerum  sic  spec-- 
tant,  ut  terriiorii  limites  non  ezcedarU ;  quia  rebus  ipsis 
sunt  ajffixa^  Many  other  jurists  maintain  the  same 
distinction ;  ^  but  it  needs  not  be  here  fiirther  insisted 


1  Boallenoif ,  DiaBert  des  Quest  de  la  Cootrar.  dei  Loiz,  Quest  I"** 
p.  19, 20^  Basnage,  Coutum.  de  Nonnand.  torn.  2,  art  431,  p.  243.  See 
also  Merlin,  Rupert  Majority,  §  4,  5. 

3  Voet,  Burgundus,  Stockmans,  and  Peckius,  cited  in  Merlin,  Rupert 
Majority,  §  5,  p.  189,  edit  1827 ;  Ante,  §  52  a. 

3  P,  Voet,  ad  Statut  §  4,  ch.  2,  n.  6,  p.  138,  edit  1661 ;  Id.  ch.  3,  n.  4, 
p.  148. 

4  P.  Voet,  ad  Statut  §  4,  ch.  2,  n.  9,  p.  139, 140,  edit  1661. 
^  Burgundus,  Tract  1,  §  3,  p.  15. 

^  See  J.  Voet,  Stockmannus,  and  Peckius,  cited  Post,  §  54,  and  1  Boul- 
lenois,  Observ.  4,  p.  57 ;  Id.  Obs.  6,  p.  131 ;  Sandios,  lib.  4,  tit  8,  Definit 
7,  p.  104. 
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ral  real  statutes  are  found  in  conflict  with  each  other, 
each  one  has  its  own  effect  upon  the  property  (biens)^ 
which  it  governs."^    Now,  this  language  of  Merlin 
is  in  some  parts  sufficiently  broad  to  cover  movaUe 
property,    as  well  as  immovable  property;  and  yet 
it  is  very  clear,  that  the  disposition  of  movable  prop- 
erty, and  the  capacity  to  dispose  of  it,  are  by  many 
foreign  jurists,  and  by  Meiiin  himself,  held  to  be  gov- 
erned by  the  law  of  the  domicil  of  the  owner,  ac- 
cording to  the  maxim,  that  movables  follow  the  per- 
son ;   Mobilia  sequuntur  personam?    What,   perhaps, 
IVferlin  intends  here  to  assert,  may  be,  that  where  a 
person  is  incapaUe  by  the  law  of  his  domicil,  he  can- 
not dispose  of  any  of  his  property  situate  elsewhere, 
the  incapacity  extending  even  to  places,  where  he  is 
not  domiciled,  and  where,  by  the  local  law  he  would 
otherwise  have  capacity  to  dispose  of  it.    But  that, 
where  a  person  is  capaUe  by  the  law  of  his  domicil, 
and  the  question  does  not  respect  his  personal  ca- 
pacity to  dispose  of  property,   but  only  the  extent, 
to  which  it  may  be  exercised  by  persons,  who  are 
capable,  there  the  law  of  the  place,  where  it  is  situate, 
will  govern.    Yet  he  would  seem  also  to  intimate,  that 
there  is  or  may  be  some  distinction  between  personal 
property  and  real  property,  (between  movaUes  and 
inmiovables,)  as  to  the  effect  of  the  operation  of  the 
Itx  domicilii^ 
^  54.  In  another  place  Merlin  lays  down  the  rule. 


I  \h\^  *  Ibid. 

>  lV4hi«r»  Cout  dXHMtnt,  cb.  1,  trt  7;  1  BoullenoiB,  Prin.  Gen.  16, 
|k  7 1  R  Obwrv.  19,  p.  Sdd,  &«. ;  Rodenbarg,  cb.  d,  §  4, 9, 10,  p.  7  to 
1^1  la«cb.%^Os  Voetdo8tat$4,cb.3,i>.195,$8;  PoUiier,  De  Cho- 
Mkl\)k$at  Uv«nnc««»  Dkrat  82. 

«  SW«  M«flim  R^pMt.  Mi^orit^,  §  5,  p.  188|  189,  edit  Braz.  1837. 
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seen,  the  doctrine  of  foreign  jurists  is,  that  the  law 
of  the  original  domicil  is  to  prevail,  as  to  such  ca- 
pacity or  incapacity ;  some  of  them  holding,  that  it 
applies  to  all  personal  acts  whatever,  and  to  all  alien- 
ation of  property,  whether  movable  or  immovable; 
and  others  apply  it  only  to  personal  acts  and  movable 
property,  where  there  is  a  conflict  of  {iersonal  laws. 
But,  suppose,  that  a  person  has  had  difierent  domicils, 
a  domicil  by  birth,  and  a  subsequent  domicil  by 
choice,  when  he  is  suijurisy  which  is  to  prevail,  as  to 
his  capacity  or  incapacity  ?  ^  Hertius  does  not  hesitate 
to  say,  that  the  law  of  the  new  domicil  is  to  prevail. 
Hinc  status  et  qualitas  persoruB  regitur  a  legibus  locij 
(says  he,)  cui  ipsa  sese  per  damidlium  subjecit.  Atqae 
inde  etiamfit^  ut  quis  major  hicj  aliln,  mutato  scilicet 
domicUio,  indpiat  fieri  minor?  The  like  opinion  ap- 
pears to  be  held  both  by  Paul  Voet  and  by  John  Voet.' 
The  former  says ;  Nullum  staiutum^  sive  in  rem,  sive 
inpersonamj  si  de  ratione  juris  civilis  sermo  institua- 
tWy  sese  extendit  ultra  sUUuentis  ierriiorium?  The 
latter  holds,  that  the  change  of  domicil  of  a  person 
gives  him  the  capacity  or  incapacity  of  his  new  dom- 
icil ;  so  that,  if  he  is  of  majority  by  the  law  of  the 
place  of  his  birth,  and  he  removes  to  another  country, 
by  whose  laws  he  would,  according  to  his  age,  be  a 
minor,  he  will  acquire  the  character  of  his  new  domi- 
cil.    Si  quis  ex  lege  domicilii  derelicti  anno  forte  vi- 

1  See  on  thia  sabject,  1  fiurge,  Comment  on  Col.  and  For.  Law,  P.  1, 
ch.  3,  §  3,  p.  102  to  p.  106;  Id.  ch.  4,  p.  113  to  p.  125. 

9  1  Hertii  Opera,  §  4,  n.  5,  p.  122;  Id.  n.  8,  p.  123;  Id.  p.  173, 175, 
edit  171& 

3  2  BouUenois,  App.  p.  57 ;  Merlin,  Rupert.  Majority,  §  4,  edit  Bnnc 
1827,  p.  186 ;  Merlin,  Rep.  Retroactif.  §  3,  art  9,  n.  3 ;  P.  Voet,  de  Stat 
§  4,  ch  2,  n.  6,  p.  137, 138;  Rodenburg,  De  Div.  Stat  p.  2,  ch.  1,  §  5, 6; 
J.  Voet,  ad  Pand.  Lib.  4,  tit  4,  n.  10;  1  Boullenoia,  Obaenr.  4,  p.  5& 

4  P.  Voet,  ad  Statut  §  4,  ch.  2,  n.  7,  p.  138,  edit.  1661. 
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DO  :$iich  restntdoii  essts  she  has  (oil  liberty  to  dis- 
pose of  lier  ppopeftT  m  die  htter  oountry  by  will, 
widiout  the  consent  of  her  hnshand ;  and  vice  versd.^ 
This  b  a  Teir  nice,  if  it  be  not  in  many  cases  an 
eTanescent,  dbtinciion:  and  Fraland  admits,  that  a 
difiereiit  doctrine  b  held  by  many  jurists.^  But  be  is 
not  singnbr  in  hb  opnion  of  the  Talne  and  impor- 
tance of  thb  dbtinction.'  BooDenois  has  given  to  it 
a  qualified  sanction.^  Boohier  abo  cites  the  same 
dbtinctioii  widi  appiofantioii,  declaring  it  to  be  ju- 
dkrious ;  and  he  insbis,  duit  in  case  6[  a  transfer  of 
the  domicil,  die  law  of  die  original  domicil  ought  in 
all  cases  to.  regidate  die  petsonal  capad^;  and  he 
enlarges  on  the  subject  with  much  abili^.' 

^  o&  On  the  other  hand,  Burgundus  does  not 
hesitate  to  hold,  that  the  law  6[  the  new  or  actual 
domicil  ought  to  prevail.  After  citing  the  opinion  of 
Baldus  and  Gail  and  Imbertus,  that  the  state  of  the 
person  is  to  be  decided  by  the  place  of  hb  domicil ; 
Ideoy  si  ^atus  persons  tit^pict  debeat^  dunUaxat  ratio- 
9kem  haberi  Baldus  exi^maij  cujus  apitdanem  Andreas 
Gitil  et  Imbertus  ampkctuntur ;  adeo  egOj  (he  adds,)  nisi 
ex  pririlegio  tel  langissimo  usu  aliud  sit  introductum 
Froihde  ut  sciamus  uxor  in  potestate  sit  mariti  necne^ 

I  I  FitauMl,  UiaxL  ch.  7,  §  15»  p.  179;  Post,  §  138,  note. 

^  Ibid, —  Boulleooia  TenMurks  on  this  distinction  of  Froland,  that  it 
iwntiunt  somo  truth  mixed  up  with  much  obscurity,  and  embarrassed 
with  ideas,  liable  to  contradiction,  without  being  answered.  2  Boullenois, 
i>bserv,  aH,  p,  S,  a 

9  See  Rodenburg,  De  Div  Stat  tit  9,  ch.  1, 3, 3, 4,  tit  3,  ch.  1, 2, 3, 4, 
tit  4,  vh«  1, 9, 3,  4;  9  Boullenois,  App.  p.  1,  to  p.  33;  Id.  p.  71  to  p.  79; 
U  |v  84  to  p.  05;  2  Boullenois,  ch.  1,  Obs.  32,  p.  1  to  p.  53 ;  Merlin, 
H^peit  Kflbt  Retroaotif,§  3,  p.  2,  art  5,  n.  3,  edit  Brux.  1827,  p.  13  to  p. 
\^  X  Id,  Miyjorit*,  §  4,  p.  186, 187. 

«  9  IkmUenoia,  Observ.  32,  p.  7  to  p.  11. 

*  Bkvuhier,  C\>ut  de  Bourg.  ch.  22,§  4  to  §  10;  Id.  §  22,  cited  Merlin, 
H«f#it  AulorisaUon  Maritale,  $  10,  art  4,  edit  Braz.  1827,  p.  243. 
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^  oT.  Bonnpanw  ;wkHe  afOBOBS  wiU  be'  §tate4 
auK  6dlj  hereafter }  *^  "^^^-^  die  geoenil  [viiMriple  to 
be«  as  fiode&biB^  scues  i^  aad  aaserls,  that  tbe  whole 
world  acfcaoBrkdges^  thu  ^  state  of  tbe  person  do* 
penJs  oa  hb  acmal  dooudl,  aad  ^t  ike  natural  ooii*^ 
seifiieaee  is»  ikokt.  if  a  poaoB  diu^ias  his  dooupili 
and  the  lav  of  dbe  kw  dnwirj  m  coitfraffy  to  that  of 
dbe  old  0Be«  dbe  ;icue  aad  cosffidoa  of  the  perstm 
cioBge  accuf^agtx,^  B«  dbm  he  ia^sts,  diat  it  ip 
leoessaiT  to  Mike  a  ^dacdoB  between  the  states 
and  cuttificioK  of  petsoK^  wbkb  arise  fiRun  laws 
^<AnM$)  tbiikd  ia  |ttb6c  leaaoa^  admitted  by  all 
aat»NK^  aad  wUch  bava  a  caissa  abadiiitdj  imooa- 
aiecti^  with  doawidtj. »  Aat  the  noaieiit  91  laaa  is 
adecUfd  with  these  stales  aad  coaditioafl^  the  origipal 
doaucil  aot  hanag  anj  iaflaeace  apoa  thenit  the  aew 
dMiuicil  oa^t  aot  to  have  aajr»  but  meielj  the  public 
ita$i¥is,  superior  10  dMise  ci  donicil,  to  ^diich  all 
mtiotts  )i^jr  respect;  aad  other  subordinate  states 
aud  conditiiwH  which  are  ia  tnith  founded  in  puUic 
biws  {jitoits  pMics)^  but  for  one  nation  oidy,  or  for 
ivrtttiu  provinces  of  that  nation.'  Among  th^  for- 
UHMT  okiss  he  enumerates  interdicdon,  or  prolubitimi 
to  do  acts,  by  reason  of  insanity,  or  of  prodigality, 
eumnoiption  by  ro^-al  authority,  le^timacy  of  birth, 
mobility,  infamy,  &c.  These,  he  contends,  are  never 
altertnl  by  any  change  of  donucil ;  but  that  having 
at  first  fixed  the  condition  ci  the  perscm,  the  change 


{4«im  Uunt  DWrgOQtri  ia  here  tpeaking  of  a  mere  change  of  place,  with- 
imt  a  change  of  doulcU.     D'Argenti^  de  Leg.  Britoo.  art  218,  §  13, 

y  Poeti  §  7J. 

«  9  BoMUenoit,  Ohaerv.  39.  p.  10,  la 

'  9  BouUeiioi«»  Oheerv.  39,  p.  10, 11, 18, 19 ;  poet,  §  71. 
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mer,  and  the  law  of  the  situatio4  (situs)  as  fo  (he 
latter-^ 

^  58.  Merlin^  after  citing  the  Qpiniopf  x>f  otlier 
jurists,  formerly  came  to  the  coqc^usiob,  that  H^ 
law  of  the  place  oi  birth,  ajgu)  Qot  (hat  of  the  new 
domicil,  ought  to  govern  equaHj  in  fdl  thes^  ^^es, 
of  minority,  of  paternal  power,  and  of  marita)  power 
after  marriage ;  and  he  ,exp):essed  surprise,  and  no( 
without  reason;  that  Boullenois  should  have  attempted 
tQ  distinguish  between  themt^ .  It  is  ce|rta^^ly  ffot  for 
ipe  to  interfere  i|i  such  grave  controversies  betweep 
th^e  learned  jurists,  differing  from  e^ch  other,  som^ 
l;mes  in  leading  principles,  and  sometimes  in  deducr 
tioQs  and  distiiictiops,  app!licahle  to  principles}  if)  which 
thej  ^gree,  Non  nostrum  inter  vos  tantas  camponere 
likf*  Yet  M^trlin  hpuself,  after  having  advocate^ 
this  doctrine,  as  jbest  founded  in  prvidple,  althongb 
involving  some  incQnvenJeqpes,  still  insiste/^,  j(h4t 
upon  such  a  removal  tp  a  Jii^ew  dQ^lipil,  the  capacity 
of  a  person  to  dispose  of  hjs  joaiovabli^  pcpperty  by  ^ 
testament  is  to  be  governed  by  tfie  )a^  ipf  the  qew 
domicil ;  because  the  st^te  pf  a  person  has  no  iq^ 
fluence,  as  to  tfay^  distribpUon  of  his  movable  propejT'^ 
ty  after  his  death ;  9^^  the  capacity  tp  make  9  wil), 
resulting  from  age,  has  nothing  in  common  with 
what  is  properly  called  the  state  of  the  person ; 
which  is  so  true,  that  his  state  is  governed  by 
the  domicil,  and  the  situation  decides  ^ely  concern- 
ing the  age,  at  which  a  pers(m  may  dispose  of  mova- 


1  1  BouUeooifl,  Obi.  32,  pw  32^  98  to  p.  53;  Id.  Diwext  >l»tes,  (^oist 
20,  p.  406  to  p.  447. 

9  Merlin,  Rupert  Autorisation  Maritale,  §  10,  art  4,  edit  Brux.  IBfff, 
P.243,244;po6t,§m 
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pressed  by  the  laws  of  any  place,  surround  and  ac- 
company the  person,  wherever  he  goes,  with  this 
effect,  that  in  every  place  he  enjoys,  and  is  subject 
to  the  same  law,  which  such  persons  elsewhere  enjoy, 
or  are  subject  to.  Qualitates  persanaks  certo  loco 
alicui  jure  impressasj  ubique  circumferri  et  personam 
comitarij  cum  hoc  effectUj  ut  ubique  locorum  eo  jure, 
quo  tales  persotuB  alibi  gauderU  vel  subjecii  suntjjru- 
antur  et  subjidardur}  Therefore,  (he  adds,)  those, 
who  with  us  are  under  tutelage  or  guardianship,  such 
as  minors,  prodigals,  and  married  women,  are  every 
where  deemed  to  be  persons  sulgect  to  such  guar- 
dianship; and  possess,  and  enjoy  the  rights,  which 
the  law  of  the  place  attributes  to  persons  under  guar- 
dianship.^ Hence,  he,  who  in  Friezeland  has  ob- 
tained the  privilege  of  age  (yeniam  {Btatis)^  con- 
tracting in  Holland,  will  not  there  be  entided  to  re- 
stitution in  integrum^  as  if  he  were  a  minor.^  In  other 
words,  he,  who  in  Friezeland  has  obtained  the  privi- 
lege of  an  exemption  from  the  disabilities  of  his 
minority,  will  not,  if  he  afterwards  contracts  in  Hol- 
land, be  deemed  entided  to  the  privilege  of  being 
there  held  a  minor,  so  as  to  exempt  him  from  liability 


1  Huberus,  De  Conflict  Leg.  Lib.  1,  tit  3,  §  12. 

9  Ibid. 

3  Ibid.  Under  the  Roman  Law  the  Pnetor  by  his  Edict  declared,'thathe 
would  grant  redress  in  regard  to  transactions  with  minois  under  twentj- 
five  years  of  age.  Qaod  cum  minore  quam  viginti-quinque  annos  natu, 
gestum  esse  dicetur ;  uti  queque  res  erit,  animadvertam.  Dig.  Lib.  4,  tit 
4, 1. 1 ;  Pothier,  Pand.  Lib.  4,  tit  4,  n.  L  But  those  persons,  who  had  ob 
tained  the  privilege  of  age,  were  not  entitled  to  any  such  relief.  Eos, 
qui  veniam  etatis  k  principali  clementid  impetraverunt,  etiamsi  minus 
idonee  rem  suam  administrare  videantur,  in  integrum  restitutionis  auxili- 
um  impetrare  non  posse,  manifestissimum  est;  ne  hi,  quicumeis  con- 
trahunt,  principali  authoritate  circumscripti  esse  videantur.  Cod.  Lib.  2, 
tit  45, 1. 1 ;  Pothier,  Pand.  Lib.  4,  tit  4,  n.  4.    The  action  thus  given  to 
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enjoys,  and  is  subject  to  the  same  law,  which  he 
enjoys,  and  to  wUch  he  is  sulgect,  in  that  place, 
where  he  first  becomes,  or  is  deemed  such.  So  that 
whatever  he  could  do,  or  could  not  do  in  his  own 
country,  the  same  is  allowed,  and  prohibited  to  him 
to  do.^  This  seems  to  me  unreasonaUe,  and  would 
occasion  too  great  a  confusicHi  of  laws,  and  a  burth- 
en upon  neighboring  nations,  arising  from  the  laws 
of  others.^  The  importance  of  this  thing  will  be 
made  fdain  by  a  few  examples.  Thus,  an  uneman- 
cipated  son  (filius^famlids),  who  cannot  in  Friezeland 
make  a  testament,  goes  into  Holland,  and  there  makes 
a  testament;  it  is  asked,  whether  it  has  any  vali- 
dity ?  I  suppose  it  is  valid  in  Holland,  according  to 
my  first  and  second  rule  ;  ^  because  the  laws  bind  all 
those  who  are  within  any  territory ;  neither  is  it 
proper  (civile  sit\  that  Hollanders,  in  respect  to 
business  done  among  themselves,  should,  neglecting 
their  own  laws,  be  governed  by  foreign  laws.^  But 
it  is  true,  that  this  testament  would  not  have  effect  in 
Friezeland,  according  to  the  third  rule  f  because  in 
that  viray  nothing  would  be  more  easy  than  for  our 
citizens  to  elude  our  laws,  as  they  might  be  evaded 
every  day.®  But  such  a  testament  would  be  of  validity 
elsewhere,  even  where  an  unemancipated  son  could 
not  make  a  will ;  for,  there,  the  reason  of  evading 
the  laws  of  a  country  by  its  own  citizens  ceases ; 
for  in  such  a  case  the  fact  (of  evasion)  would  not 
be  committed."  ^ 


1  Hnbercn,  Lib.  1,  tit  d,  §  12.  *  Ibid. 

3  Ante,  §  99. 

4  Haberas,  Lib.  1,  tit  3,  $  la 
9  Ante,  $  29. 

6  Habenif,  Lib.  1,  tit  3,  $  ia  7  ibid. 
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7BK  z  ^8C  i^fT  resaft  iam  same  diiect  or  implied 
3iQin23)»:MK^  Of  ^v  ia  dbe  cisanEUT  or  positive  code 
jr  ae  onoKxx^  ia  w&k&  dbe  act  cooies  in  judgment, 
wnKve  vu  tae  visj  case :  fir  it  is  competent  for  a 
vnmacrr.  k"  k  pfeis«*&  «>  pn-scnbe  its  own  rule  for 
jjl  c»?s.  ;KnsiBi^  OQC  oc  lOHanioiis  in  fiureign  coun- 
tries wtoeaevifr  saj  c^^  maitt  ibcm  are  brought 
iniM  ci?aLCEQ««ST.  or  i«e  SQuelK  id  be  enfivced  in  its 
tiwife  orvbuBi^  It.  tbereiMpe*  a  person  has  a  capacity 
qt>  db  lAv  ^x.  or  b  muitt  an  incapocitT  to  do  any 
*iict>  ^  taie  itw  or  the  pbn  of  hb  doodcil,  the  act, 
wWir  linne  aiefv.  wiflL  be  9«^ened  bnr  die  same  law, 
wibfHievift  us^  vdUkr  wr  omk  into  contestaticm 
va  4tt\  ocbitfr  oMMnr.  TWb..  an  act  done  by  a  mincNr, 
tti  nr^jtttii  QC'  bb  pti^pfctv.  Mime  in  die  place  of  his 
4mmc^  wkJbMiK  ilftr  raneesi  «f  bis  «natr£an,  if  ralid 
b^  tbir  fij^w  lA^  ibe  pbce  of  bis  doniici^  where  it  is 
JkNtofv  >ii3t  b«^  Kvv^iMseil  »  Y^Bd  in  ereiy  other 
^nt;  it  invdU  ibete^  k  wii  be  held  inTalid  in  eyery 
irtibirr  p^^  $^  if  41  nHunied  woman,  iniio  is  dis- 
^!>M  Vii  tbe  bw  of  ibe  pbce  of  her  donucil  from 
^^l»t^i^.  iMi>  «  <viMWt»  or  fion  transferring  any 
^«^^^r«^  tb^wi^  wkboM  iW  consent  of  her  husband, 
^"dU^  QMbx^  ;i^  vvmmct.  or  mnsfer  any  properQ^ 
^i^MM^  ili^t^iNk  the  mufewtdon  wiB  be  hdd  invalid, 
.Mi  4  ^dttiv'  •*  ^^^>  ^*^  wnntrr-*  This  seems 
%^  W  .1^  ^t«iiici(4^  ^^r«i»^  leix^gnbed  by  all  nations, 
tj^  ^W  ^b9^«ce  \4^  wiy  pusiiiw  or  implied  municipal 
^^^l^^k^*^  K^  tW  vxwmry;  ;jHX>NdBi^  to  the  max- 
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of  transacting  business  (sui  juris),  in  the  place  of 
his  or  her  domicil,  will  be  deemed  incapaUe  every 
where,  not  only  as  to  transactions  in  the  place 
of  his  or  her  domicil,  but  as  to  transactions  in  every 
other  place.^ 

^  66.  Thus,  according  to  this  rule,  if  an  Ameri- 
can citizen,  domiciled  in  an  American  State,  as, 
for  instance,  in  Massachusetts,  where  he  would  be 
of  age  at  twenty-one  years,  should  order  a  pur- 
chase of  goods  to  be  made  for  him  in  a  foreign 
country,  where  he  would  not  be  of  age  until 
twenty-five  years  old,  the  contract  will  nevertheless 
be  obligatory  upon  him.'  On  the  other  hand,  a  per- 
son, domiciled  in  such  foreign  country,  of  twenty- 
one  years  of  age  only,  who  should  order  a  like  pur- 
chase to  be  made  of  goods  in  Massachusetts,  will 
not  be  bound  by  his  contract;  for  he  will  be  deem- 
ed a  minor  and  incapable  of  making  such  a  contract.^ 
The  same  rule  will  govern  in  relation  to  the  disposi- 
tion of  personal  or  movable  property  by  any  person, 
who  is  a  minor  or  a  major  in  the  place  of  his  domi- 


Voet:  **Potius  domicilii  leges  obsenrandas  existimem;  quoties  in 
questione,  an  quia  minor  vel  majorennis  sit,  obtinuit,  id  dijadicandum 
esse  ex  lege  domicilii;  sic  at  in  loco  domicilii  minorennis,  ubique 
terrarum  pro  tali  habendus  sit,  et  contra."  J.  Voet,  ad  Pand.  lib.  4,  tit  1, 
§  29.  See  also  Fcelix,  Conflict  des  Lois-Revue  £trang.  et  Fran.  Tom.  7, 
1840,  p.  200  to  p.  216. 

1  1  BouUenois,  Princ.  G^n.  10, 19,  et  Observ.  4, 12, 16,  p.  5 ;  1  Froland, 
M^m.  des  Stat.  cb.  7,  p.  155, 156 ;  Rodenburg,  de  Diyera.  Stat  tit  2,  ch.  1 ; 
2  BouUenois,  Appz.  p.  10. 

3  By  the  law  of  some  commercial  countries  the  age  of  twenty-fivie 
years  is  that  of  majority.  This  was  the  old  law  of  France ;  but  the 
modem  code  has  changed  the  age  of  majority  to  twenty-one,  except  as 
to  marriage  without  the  consent  of  parenta.  Code  Civil  of  France,  art. 
488 ;  Id.  art  148.  See  also  Rodenburg,  de  Diveisit  Statut  tit  2,  ch.  1 ; 
'  2  Boullenois,  Appx.  p.  10. 

3  Huberus,  De  Conflictu  Legum,  Lib.  1,  tit  3,  4  12. 
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essetj  quod  ahsurdum^  earumque  rerum  naturaliter  inter 
se  pugna  foret^  ut  in  quot  loca  quis  iter  faciens,  aut 
navigans  delatus  fuerit^  totidem  ilk  statum  mutaret  aut 
conditionem ;  ut  uno  eodemque  tempore  hie  sui  Juris, 
illic  alienifvUurus  sit ;  uxor  simul  in  potestate  tm,  et 
extra  eandem  sit ;  alio  loco  habeatur  quis  prodigus,  alio 
Jrugi ;  ac  prceterea  quod  persona  certo  loco  nan  affige- 
reiurj  cum  res  soli  loco  fixes  extra  inconmodum  ejusdem 
legibus  subjaceanij  summd  providentid  constitutum  est, 
ut  a  loco  domicilii,  cui  quis  laremfovendo  se  subdide- 
rit,  statum  ac  conditionem  indual :  illis  Legislatoribus, 
pro  soli  sui  genio,  optime  omnium  compertum  habenii- 
bus  J  qua  judicii  maturitate  poUeant  subditi,  ut  possint 
consiituercj  qui  eorum^  ac  quando  ad  sua  tuenda  nego- 
tia  indicant  autoritate.  HtBC  igitur  personarum  quali- 
tas  ac  conditio^  ubi  venerit  applicanda  ad  res  aut  actus 
alterius  territoriij  jam  indirecte^  ac  per  consequentiam 
ids  illius  personalis  Statuti  extra  statuetttis,  pertinget 
locum :  cum  et  alias  non  insolitum  sit  mtdta  indirecte 
permitti  etper  consequentiam^  quae  directe  et  expressim 
non  valerent.  Nee  est,  quod  quemquam  turbel,  quod  et 
ilia  Statuta  extra  territorii  limites  diximus  excurrerCj 
quibus  nominatim  status  hominum  in  universum  non 
discutitur,  qu(B  in  incertos  personales  actus  h  persona 
exercendos,  prohibendo  eos  aut  permittendo,  concepta 
sunt? 

^  68.  The  modern  law  of  France,  as  it  is  laid  down 
by  Pardessus,  is  to  the  same  effect.*  "  No  act,  what- 
soever may  be  its  nature,"  (says  he,)  "  can  be  stipu- 
lated, except  by  persons  capable  of  binding  them- 
selves ;    and    the    general    consent    of   civilized  na- 

i  2  BouUenoifl,  Appx.  p.  8 ;  Foelix  Conflict  des  Lois-Revue  Etrang.  et 
Pran.  Tom.  7, 1840,  p.  200  to  p.  21& 
9  Pardessus,  De  Droit  Commercial,  Vol.  5,  art  1488,  p.  S48. 
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proper  to  notice  a  distinction,  which  in  many  cases 
may  have  a  material  operation.  So  far  as  respects 
the  capacity  or  incapacity  of  the  person,  the  law  of 
the  new  domicii  would  probably  prevail  in  the  tri- 
bunals of  the  country  of  that  domicii,  as  to  all  rights, 
contracts,  and  acts,  done  or  litigated  there.  The 
same  law  would  probably  have  a  like  recognition 
in  every  other  country,  except  that  of  the  original 
or  native  domicii.  The  principal  difficulty,  which 
would  arise,  would  be,  how  far  any  rights,  contracts, 
and  acts,  would  be  recognised  by  the  latter,  where 
they  were  dependent  upon  the  law  of  the  new  do- 
micii, which  should  be  in  conflict  with  its  own  law 
on  the  same  subject.  It  is  precisely  under  circum- 
stances of  this  sort,  that  the  third  axiom  of  Huberus 
may  be  presumed  to  have  a  material  influence,  viz. 
that  a  nation  is  not  under  any  obligation  to  recog- 
nise rights,  contracts,  or  acts,  which  are  to  its  own 
prejudice,  or  in  opposition  to  its  own  setded  pdicy.* 

^71.  Boullenois  was  sensible  of  this  distinction,  as 
we  have  already  seen,^  and  says ;  "  On  this  point  it 
is  necessary  to  distinguish  from  others  the  states  and 
conditions  of  persons  which  arise  from  laws  (qui  sant 
des  droits)  founded  upon  public  reasons,  admitted 
among  all  nations,  and  which  have  a  foundation  or 
cause,  absolutely  foreign  from  the  domicii ; .  so  that 
the  domicii,  from  the  moment  a  man  is  aflected  with 
these  states  or  conditions,  not  influencing  it  in  any 
manner,  the  new  domicii  ought  not  to  influence  it, 
but  merely  the  public  reasons,  superior  to  those  of 
the  domicii,  to  which  all  nations  pay  respect.     Such 


1  See  on  thii  subject,  I  Bur^,  Comment  on  Col.  and  For.  Law,  P.  1, 
ch.  3,  §  3,  p.  129  to  p.  134. 
<  Ante,  §  57 ;  3  BoolleDoia,  Obser.  32,  p.  10,  II,  13, 19. 
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and  necessity  of  not  injuring  the  rights  of  parties  re- 
quires, that  it  should  be  departed  from.  (3.)  Thirdly ; 
not  to  impair  these  principles,  when  otherwise  the  law 
furnishes  the  means  of  remedying  any  wrong,  which 
the  change  of  domicil  might  cause.^  Or,  in  other 
words,  he  affirms  ;  first,  that  the  law  of  the  domicil 
ought  generally  to  be  followed,  as  to  the  state  and 
condition  of  the  persons  ;  secondly,  that  it  ought 
not  to  be  derogatied  from,  except  so  far  as  the  spirit 
of  justice,  and  the  necessity  of  not  injuring  the  rights 
of  parties,  require  a  departure  ;  thirdly,  that  the 
general  rule  ought  not  to  be  impaired,  when  the 
law  will  otherwise  furnish  means  to  remedy  any 
injury,  which  the  change  of  domicil  may  occasion.^ 
He  goes  on  to  declare  what  he  supposes  to  be 
perfectly  consistent  with  this  doctrine,  that  when  a 
person  in  the  domicil  of  his  birth  (domicilium  originis), 
has  arrived  at  the  age  of  majority,  and  he  afterwards 
removes  to  another  place,  where,  at  the  same  years 
he  would  still  be  a  minor,  the  law  of  the  domi- 
cil of  his  birth  ought  to  prevail.^  For  instance,  if 
a  person,  who  by  the  law  of  the  domicil  of  his  birtjt 
is  of  age  at  twenty,  removes  to  another  place  after 
that  age,  where  the  minority  extends  to  twenty-five 
years,  he  does  not  lose  his  majority,  and  become  a 
minor  in  his  new  domicil.^  And,  on  the  other  hand, 
if  the  same  person  is  a  minor  by  the  law  of  the 
place  of  his  birth,  and  not  so  by  that  of  his  new 
domicil,  his  state  of  minority  continues,  notwithstand- 
ing hb  removal.^    He  deduces  the  former  firom  the 

1  2  Boullenoii,  Obtenr.  32,  p.  12,  la 

<  2  Boullenois,  Obterv.  32,  p.  11, 12, 13, 19;  ante,  §  57. 

3  2  BoulleDoifl,  Observ.  32,  p.  12. 

4  2  BoalleDoifl,  Observ.  32,  p.  12, 19,  20.  &  Ibid. 
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and  that  it  remains  unalterable  by  any  change  of 
domicil,  is,  that  each  State  or  Nation  is  presumed  to 
be  the  best  capable  of  judging  from  the  physical  cir- 
cumstances of  climate  or  otherwise,  when  the  facul- 
ties of  its  citizens  are  morally  or  civilly  perfect  for 
the  purposes  of  society.  And  with  respect  to  cases 
of  lunacy,  idiocy,  and  prodigality,  it  is  supported  by 
them  upon  the  general  argument  from  inconvenience, 
and  the  great  confusion  and  mischief,  which  would 
arise  from  the  same  person  being  considered  as  ca- 
pable to  contract  in  one  place,  and  incapable  in 
another ;  so  that  he  might  change  his  civil  character 
and  capacity  with  every  change  of  his  domicil.^ 
There  may,  perhaps,  be  a  solid  ground  of  argument 
in  fevor  of  giving  a  universal  operation  in  ail  other 
countries  to  certain  classes  of  personal  incapacities, 
created  by  the  law  of  the  domicil  of  the  party ;  but 
it  win  be  difib^ult  to  maintain,  that  the  same  reason- 
ing does  or  can  apply  with  equal  force  in  favor  of  all 
personal  incapacities ;  or,  that  the  law  of  the  domicil 
of  birth  ought  to  prevail  over  the  law  of  the  actual 
domicil.  And,  even  ib  relation  to  those  personal 
incapacities,  which  are  supposed  most  easily  to  admit 
of  a  general  application,  it  is  by  no  means  so  dear, 
that  the  argument  from  inconvenience  is  not  equally 
strong  on  the  other  side.^ 

^  73.  The  truth,  however,  seems  to  be,  that  there 
are,  properly  speaking,  no  universal  rules,  by  which 
nations  are,  or  ought  to  be,  morally  or  politically 
bound  to  each  other  on  this  subject.  Each  nation 
may  well  adopt  for  itself  such  modifications  of  the  gen- 

1  Heniy  on  For.  Law,  p.  5, 6;  Rodenb.tit  l,ch.  3,  n.  4;  2  BoulL  App. 

p.a 

3  See  1  Barge,  Comnient  on  Ck>L  and  For.  Law,  P.  1,  cli.  3,  $  3,  p.  139 
to  p.  134. 
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out  of  the  country  of  the  birth  of  the  party  (domicilii 
um  originis)}  As  to  transactions  and  property  within 
the  country  of  his  birth,  the  policy  of  most  nations 
will  naturally  incline  them  to  hold  their  own  laws 
conclusive  over  theu:  own  subjects,  wherever  they 
may  be  domiciled,  so  far  as  regards  their  mi- 
nority and  majority,  and  their  other  capacity,  or  in- 
capacity, to  do  acts. 

^  74.  Illustrations  may  be  easily  found  to  confirm 
these  remarks  in  the  actual  jurisprudence  of  many 
countries.  Thus,  (as  we  have  seen,)^  Pardessus, 
while  he  contends,  that  the  law  of  France,  as  to  per- 
sonal capacity  and  incapacity  generally,  ought  to 
prevail  as  to  French  subjects,  wherever  they  reside, 
abroad,  or  at  home,  at  the  same  time  admits,  that  it 
ought  not  to  govern  in  relation  to  certain  particular 
disabilities.  Thus,  he  thinks,  that  the  law  of  Francei 
which  forbids  nobles,  or  persons  of  official  dignityi  to 
sign  bills  of  exchange  or  other  engagements,  by 
which  the  bodies  of  the  parties  are  liable  to  an  anrest 
for  a  breach  of  the  contract,  ought  not  to  extend  to 
the  like  acts  of  the  same  persons  done  in  other 
countries.^  For,  although  it  may  be  urged,  that 
it  is  a  personal  law,  which  follows  the  person  every 
where,  as  in  the  case  of  a  minor,  or  of  a  married 
woman  under  the  marital  power,  and  every  perscm 
is  bound  to  know  the  state  and  condition  of  the 
person,  with  whom  he  contracts;  yet,  he  contends, 
that  the  rule  ought  not  to  be  applied,  except  to  the 
universal  state  of  the  person,  such  as  that  of  a  minor 


I  See  lBiir^,OoinDe]itonCol.aaiid  For.Law,P.  l,eh.d,§3^^1S9 
to  p.  134. 
9  Ante,  §  68. 
3  Pardessus,  de  Droit  Comm.  Vol.  5,  art  146S,  p.  150. 
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ceprion,  agree,  that  the  laws  or  statutes,  which  regu- 
late minority  and  majority,  and  those,  which  fix  the 
state  or  condition  of  man,  are  personal  statutes,  and 
follow,  and  govern  him,  in  ev^ry  country.  Now, 
supposing  the  case  of  our  law,  fixing  the  age  of  ma- 
jority at  twenty-five,  and  the  country,  in  which  a  man 
was  born  and  lived  previous  to  his  coming  here,  plac- 
ing it  at  twenty-one ;  no  objection  could  perhaps  be 
made  to  the  rule  just  stated.  And  it  may  be,  and,  we 
believe,  would  be  true  that  a  contract,  made  here  at 
any  time  between  the  two  periods  already  mentioned, 
would  bind  him.  But,  reverse  the  facts  of  this  case  ; 
dnd  suppose,  as  is  the  truth,  that  our  law  placed  the 
age  of  majority  at  twenty-one ;  that  twenty-five  was 
the  period,  at  which  a  man  ceased  to  be  a  minor  in 
the  country,  where  he  resided ;  and  that,  at  the  age 
of  twenty-four,  he  came  into  this  state,  and  entered 
into  contracts ;  would  it  be  permitted  that  he  should 
in  our  courts,  and  to  the  demand  of  one  of  our  citi- 
zens plead,  as  to  protection  against  his  engagements, 
the  laws  of  a  foreign  country,  of  which  the.  people 
of  Louisiana  had  no  knowledge  ?  And  would  we 
tell  them,  that  ignorance  of  foreign  laws,  in  rela- 
tion to  a  contract,  made  here,  was  to  prevent  him  from 
enforcing  it,  though  the  agreement  was  binding  by 
those  of  their  own  state  ?  Most  assuredly  we  would 
not."^ 


1  Saul  V.  His  Creditors,  17  Martin,  R.  596  to  598.  The  opinkm  of  the 
Court  was  delivered  by  Mr.  Justice  Porter.  See  also  Andrews  v.  His 
Creditors,  11  Louis.  R.  464,  476. —  A  like  doctrine  was  held  by  the  tame 
Court  in  another  case.  The  Court  on  that  occasion  said;  *' A  foreigner 
coming  into  Louisiana,  who  was  twenty-three  years  old,  could  not 
escape  from  a  contract  with  one  of  our  citizens,  by  averring,  that» 
according  to  the  laws  of  the  country  he  left,  he  was  not  a  mijor  until 


106  CONFLICT   OF   LAWS.  [CH.  IV. 

some  the  latter.^  Perhaps  it  is  not  very,  easy  to  de- 
cide, which  rule  would,  on  the  whole,  be  most  con- 
venient for  any  nation  to  adopt.  It  may  be  said,  that 
he,   who    contracts  with    another,   ought  not  to  be 


same  place  make  a  valid  testament ;  and  he  answers  in  the  negative. 
Dico  quod  non;  quia  statuta  non  possunt  legitimare  penonam  sibi  non 
subditam,  nee  circa  ipeam  personam  aliquid  disponere.  Bartolus,  ad  Cod. 
Lib.  1,  tit  1, 1. 1,  n.  25, 26.  De  Castro  (as  cited  in  D'Argentr^  ubi  supra) 
says,  that  a  statute  of  Modena,  permitting  minors  to  contract  at  fourteen 
years  of  age,  will  not  make  valid  a  contract  at  Modena  by  a  minor  of 
that  age  belonging  to  Bologna;  Ratio  est,  quia  hie  abstract^  de  habili- 
tate persons,  et  universali  ejus  statu  queratur,  ideoque  persona  a  sta- 
tuto  domicilii  efficiatur.  Liverm.  Diss.  §  21,  p.  34, 35,  §  25,  p.  37.  Bur- 
gendus,  Christinaeus,  Grotius,  and  De  Wesel,  appear  to  hold  the  same 
opinion.  See  Voet,  ad  Pand.  Lib.  1,  tit  4,  p*.  2,  n.  7;  Burgundus,  Tract 
1,  n.  8, 34.  Rodenburg  is  still  more  full  to  the  same  point  Rodenb.  de 
Diversit  Statut  tit  2,  ch.  1,  n.  1 ;  2  Boullenois,  App.  p.  11,  cited  also 
Liverm.  Diss.  §  31,  p.  40, 41.  See  also  Hertii  Opera,  Tom.  1,  De  Collis. 
4  4,  n.  8. 

1  Mr.  Livermore  says,  that  Huberus  alone  is  in  favor  of  the  latter  opinion. 
I  draw  the  conclusion,  that  P.  Voet,  (Voet,  de  Statut  §  4,  ch.  2,  n.  6,  p. 
137, 138,  edit  1061,)  and  J.  Voet,  (Voet,  ad  Pand.  Lib.  1,  tit  4,  p'.  2,  n.  7, 
entertain  the  same  opinion.  There  are  probably  many  other  jurists,  who 
are  on  the  same  side.  It  is  very  certain,  that  the  mle,  that  either  the 
law  of  the  domicil  of  origin,  or  the  law  of  the  actual  domicil,  or  even 
the  law  of  the  lex  loci  contractus,  is  to  govern  in  all  cases,  has  never 
been  adopted  in  the  English  courts.  The  rule  of  the  actual  domicil,  or 
the  place  of  the  contract,  has  been  admitted  generally ;  but  does  not  (as 
we  shall  presently  see)  universally  govern.  Mr.  Burge  has  propounded 
the  same  doctrine  as  the  Supreme  Court  of  Louisiana,  and  said;  ''In  a 
conflict  between  the  personal  law  of  the  domicil  and  the  personal  law 
of  another  place  at  variance  with  it,  that  of  the  domicil  prevails.  Bot  the 
preceding  rule  admits  of  some  qualification.  It  is  not  to  be  applied,  when 
it  would  enable  a  person  to  avoid  a  contract,  which  he  was  competent  to 
make  by  the  personal  law  of  the  place,  in  which  he  made  it,  althoagh  he 
was  incompetent  by  the  personal  law  of  his  domicil.  Thus,  if  a  penoo, 
whose  domicil  of  origin  was  in  Spain,  where  he  does  not  attain  his  majori- 
ty until  his  twenty-fifth  year,  should  at  the  age  of  twenty-three,  enter  into 
a  contract  in  England,  or  any  other  place,  where  his  minority  ceases 
at  twenty-one,  he  would  not  be  permitted  to  avoid  his  contract  by  alleg- 
ing that  he  was  a  minor,  and  incompetent  to  contract,  according  to 
the  law  of  Spain.  The  maxim,  that  every  man  is  bound  io  know  the 
laws  of  a  countiy,  in  which  he  enters  into  a  contract,  is  of  aniversel 
application,  and  is  peifectly  just  and  reasonable;  became,  it  k  in  his 
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by  an  eminent ,  judge,  that  "  with  respect  to  any 
ignorance  arising  from  foreign  birth  and  education, 
it  is  an  indispensable  rule  of  law,  as  exercised  in  all 
civilized  countries,  that  a  man  who  contracts  in  a 
country,  engages  for  a  competent  knowledge  of  the 
law  of  contracts  of  that  country.  If  he  rashly  pre- 
sumes to  contract  without  such  knowledge,  he  must 
take  the  inconveniences  resulting  from  such  igno^ 
ranee  upon  himself ;  and  not  attempt  to  throw  them 
upon  the  other  party,  who  has  engaged  under  a 
proper  knowledge  and  sense  of  the  obligation,  which 
the  law  would  impose  upon  him  by  virtue  of  that 
engagement."  ^ 

^  77  In  another  case,  decided  at  an  earlier  period, 
the  Supreme  Court  of  Louisiana  adopted  the  doc- 
trine, that  the  laws  of  the  domicil  of  origin  ought  to 
govern  the  state  and  condition  of  the  party,  whether 
as  major  or  as  minor,  into  whatever  country  the 
party  removes.  But  the  decision  may,  perhaps,  be 
thought  to  rest  on  its  own  peculiar  circumstances. 
The  case  was  this.  The  plaintiff  in  the  suit  (a  female) 
was  born  in  Louisiana  in  1802,  and  the  laws  of  the 
State  at  that  time  fixed  the  age  of  majority  at  twenty- 
five  years.  In  the  year  1808,  the  period  of  majority 
in  the  State  was  altered  to  twenty-one  years.  The 
plaintiff  in  1827  (when  the  suit  was  brought)  was, 
and  for  several  years  before  had  been,  a  Spanish 
subject,  and  a  resident  in  Spain,  where  minority 
does  not  cease  until  twenty-five  years.  The  suit 
having  been  brought  by  her  to  recover  her  share  in 
the  succession  to  her  grandmother,  in  the  Courts 
of  Louisiana,  before  she  was  twenty-five,  the  ques- 


1  Lord  Stowell,  in  Dalryrople  v.  Dalrymple,  3  Hagg.  CoiiatL  E.  61 ; 
Ante,  §  75 ;  Poet,  ^  82. 
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origin.  But  it  is  difficult  to  perceive,  whj  the  same 
rule  should  not  apjdj  to  a  case  of  contract,  arising 
under  the  like  circumstances;  since  the  capacity  or 
incapacity  to  ccMitract  would  depend  upod  the  very 
point,  whether  the  law  of  the  actual  domicil,  or  that 
of  the  domicil  of  origin,  .or  that  of  the  place  of  the 
contract,  ought  to  govern  in  respect  to  capacity  or 
incapacity.  And  if  the  same  rule  would  apply,  it  is 
not  easy  to  reconcile  this  with  the  preceding  doctrine, 
wdess  upon  the  ground,  that  the  courts  of  the  native 
domicil  ought  to  follow  their  own  law,  as  to  minority 
and  majority,  in  all  cases,  in  preference  to  any 
other. 

^  78.  There  is  an  eariier  case  in  the  same  court, 
in  which  it  seems  to  have  been  incidentally  stated, 
that,  according  to  the  law  of  nations,  <<  personal  inca- 
pacities, communicated  by  the  laws  of  any  particular 
place,  accompany  the  person,  wherever  he  goes.  Thus, 
he,  who  is  excused  from  the  consequences  of  con- 
tracts for  want  of  age  in  his  country,  eannot  make 
binding  contracts  in  another."  ^  This  doctrine  is  cer- 
tainly at  variance  with  that  maintained  by  the  same 
court  at  other  and  later  periods.^  It  is  somewhat  curi- 
ous, that  it  was  avowed  in  the  case  of  what  is  called 
a  runaway  marriage,  celebrated  at  Natchez  in  Missis- 
sippi, between  a  young  man  and  a  young  woman,  a 
minor  of  thirteen  years  of  age,  both  of  them  being  at 
the  time  domiciled  in  Louisiana,  without  the  consent 
of  her  parents;  and  which  marriage  would  seem  to 
have  been  void,  without  such  consent,  by  the  law  of 

1  Le  Breton  v.  Fouchet,  3  Martin,  R.  60,  70;  S.  C.  post,  §  180. 
<  Saul  V.  His  Creditorf,  17  Martin,  R.  5^,  598;  Baldwin  v.  Gray,  16 
Martin,  It  109, 19a 
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Dutch  law  had  thought  fit  to  fix  the  age  of  majority 
at  a  still  more  advanced  period  than  thirty,  at  which 
it  then  stood,  at  forty,  it  might  surely  be  a  question 
in  an  English  court,  whether  a  Dutch  marriage  of 
two  British  subjects,  not  absolutely  domiciled  in 
Holland,  should  be  invalidated  in  England  on  that 
account;  or,  in  other  words,  whether  a  protection, 
intended  for  the  rights  of  Dutch  parents,  given  to 
them  by  Dutch  law,  should  operate  to  the  annulling 
a  marriage  of  Britbh  subjects  upon  the  ground  of 
protecting  rights,  which  do  not  belong  in  any  such 
extent  to  parents  living  in  England,  and  of  which 
the  law  of  England  could  take  no  notice,  but  for  the 
severe  purpose  of  this  disqualification.  The  Dutch 
jurists  (as  represented  in  this  libel)  would  have  no 
doubt  whatever,  that  this  law  would  clearly  govern 
a  British  court.  But  a  British  court  might  think 
that  a  question,  not  unworthy  of  further  considera- 
tion, before  it  adopted  such  a  rule  for  the  subjects 
of  this  country."  "In  deciding  for  Great  Britain 
upon  the  marriage  of  British  subjects,  they  (the 
Dutch  jurists)  are  certainly  the  best  and  only  authori- 
ty upon  the  question,  whether  the  marriage  is  con- 
formable to  the  general  Dutch  law  of  Holland ;  and 
they  can  decide  that  question  definitely  for  them- 
selves and  for  other  countries.  But  questions  of  a 
wider  extent  may  lie  beyond  this ;  whether  the 
marriage  be  not  good  in  England,  although  not  con- 
formable to  the  general  Dutch  law ;  and  whether 
there  are  not  principles  leading  to  such  a  conclu- 
sion. Of  this  question,  and  of  those  principles, 
they  are  not  the  authorized  judges  ;  for  tliis  ques- 
tion and  those  principles  belong  either  to  the  law  of 
England,  of  which  they  are  not  the  authorized  ex- 


■fumii  ■'-  n  'wrmia,  "ias^  ae  amiid :  aad  whethcf 
-h^Y  im  IOC  11  le  ^"jumubbl  65  ifasc  law.  If  such 
be  the  jaw  11  -ins  roantr.  tfte-  n^ho  of  English 
simejTs  nnnDC  le  sod  "s  be  cfefsomed  br  the 
jiw^  lit  Fraucr*.  sue  !▼  duse  of  tbeir  ovm  country, 
wtndt  suiirduu  md  Bttipc  :ii0  mle  ef  decision.  By 
OK  ^emaru  law.  iiI  parze»  camnaeOK  sain  a  fimim 
in  the  piace.  wiiere  due  *:iHiizact  b  eaceied  into.  All 
oar  boote  lay  dus  ihiwn  iir  !iaw :  <^  It  is  needless 
at  present  id  menonK  nure  dian  one.  GayU,  (Lib. 
2.  iifae..  I23L  ays:  £ft  omfironiwi  kfws  cotHractus 
amdderwuiu  M.  Qmiaes  €mim  ia—fji  frincipali' 
finr  hiifniiau  msl  otkudiHoL  ctmouctmm.  qmoad  sdem- 
ittCutRk  sewtpsr  cfoeaciuar  ionu..  m  qao  kJis  ctmtrac- 
n$s  cHebnismr^  et  Mi&i  eotam  mm  mUiimmJ^  And 
a^in*  ^Lib^  2^  obs^  ^6L^  i^tis  jintm  im  loco  am- 
tnctus  sortiturr  si  i6i  loci,  mbi  comtnaitj  rcperiatur; 
mm  utmtm  nttiomc  amortMctms^  amt  ratiot^  reij  quis 
smbdiius  dicitwr  iUims  locij  mbi  amtraiitj  out  res  sita 
esi  ;  quia  alimi  est  jbrwm  sorting  ei  aKud  subdiium 
esse.  Comstm  umumqi$emqMe  smhjici  Jmrisdictumi  judi- 
cisj  in  eo  loco  in  quo  conirarii.  Thb  is  according 
to  the  text  law,  and  the  opinion  of  Donellus  and 
other  commentators.  There  can  be  no  doubt, 
then,  that  both  the  parties  in  this  case  obtained  a 
forum,  by  virtue  of  the  contract  in  France.  By 
entering  into  the  marriage  there,  they  sulgected 
themselves  to  have  the  validity  of  it  determined  by 
the  laws  of  that  country.''  *  And  he  afterwards  pro- 
ceeded to  add ;  ^<  This  doctrine  of  trying  contracts, 
CHpccially  those  of  marriage,  according  to  the  laws 
of  the  country,  where  they  were  made,  is  conforma- 

1  Hi^ritiMfiiro  v,  Scrimiihiro,  Q  Hagrg.  Consist  R.  p.  407, 40a    See  Kent' 
ft.  Hurgossi  11  BimoM,  R.  361. 
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spective  laws  of  different  countries  were  only  to  be 
observed,  as  to  marriages  contracted  by  the  sul^ects 
of  those  countries  abroad,  all  nations  have  consented, 
or  must  be  presumed  to  consent,  for  the  common 
benefit  and  advantage,  that  such  marriages  should 
be  good  or  not,  according  to  the  laws  of  the  coun- 
try, where  they  are  made.  It  is  o(  equal  conse- 
quence to  all,  that  one  rule  in  all  these  cases 
should  be  observed  by  all  countries;  that  is,  the 
law  of  the  countries,  where  the  contract  is  made. 
By  observing  this  law  no  inconvenience  can  arise ; 
but  infinite  mischief  will  ensue,  if  it  is  not."  ^  Again 
— "  If  countries  do  not  take  notice  of  the  laws  of 
each  other  with  respect  to  marriages,  what  would 
be  the  consequence,  if  two  English  persons  should 
marry  clandestinely  in  England,  and  that  should 
not  be  deemed  a  ibarr^ige  in  France?  Might  not 
either  of  them,  or  both,  go  into  France  and  marry 
again,  because  by  the  French  law  such  a  marriage 
is  not  good?  And  what  would  be  the  confusion 
in  such  a  case  ?  Or  again ;  suppose  two  French 
subjects,  not  domiciled  here,  should  clandestinely 
marry,  and  there  should  be  a  sentence  for  the  mar- 
riage; undoubtedly  the  wife,  though  French,  would 
be  entitled  to  all  the  rights  of  a  wife  by  our  law. 
But  if  no  faith  should  be  given  to  that  sentence 
in  France,  and  the  marriage  should  be  declared 
null,  because  the  man  was  not  domiciled;  he  might 
take  a  second  wife  in  France,  and  that  wife  would 
be  entitled  to  legal  rights  there,  and  the  children 
would  be  bastards  in  one  country  and  legitimate 
in   the  other."     So  that,   in  cases  of  this  kind^  the 

1  Scriu»hire  v.  Scrimahirei  3  Hagg.  Coiwist  R.  p.  416, 417, 416. 
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case  of  extraordinary  interest,^  which  turned  upon 
the  validity  of  a  Scotch  marriage,  where  one  of  the 
parties  was  an  English  minor,  Lord  Stowell  said ;  "  Be- 
ing entertained  in  an  English  court,  it  (the  case  then 
before  him)  must  be  adjudicated  according  to  the  prin- 
ciples of  English  law  applicable  to  such  a  case.  But 
the  only  principle  applicable  to  such  a  case  by  the 
law  of  England  is,  that  the  validity  of  the  marriage 
rites  must  be  tried  by  reference  to  the  law  of  the  coun- 
try, where,  if  they  exist  at  all,  they  had  their  origin."  ^ 

^  82.  In  regard  to  other  contracts  made  by  minors 
a  similar  rule  has  prevailed.  In  a  case,  where 
money  had  been  advanced  for  a  min(^  during  his 
stay  in  Scotland  (who  seems  to  have  had  his  general 
domicil  in  England),  it  was  held  by  Liord  Eldon, 
that  the  question,  whether  in  an  English  court  a 
recovery  could  be  had  for  the  money  so  advanced, 
depended  upon  the  law  of  Scotland ;  for  the  general 
rule  was  that  the  law  of  the  place,  where  the  con- 
tract is  made,  must  govern  the  contract.^  This  also 
seems  to  be  a  just  inference  from  the  doctrine  main- 
tained by  Lford  Stowdl,  in  the  case  of  a  contract  of 
marriage."* 

^  82  a.  Upon  this  point  there  is  a  diversity  of 
opinion  among  foreign  jurists.^  Some  of  them  are 
strongly    inclined    to  act  upon  the  doctrine  of  the 


1  Dalrymple  v,  Dalrymple,  2  Hagg.  Consist  R.  54. 

B  Id.  58,  59;  a  'P.  Kent  v.  Burgess,  11  Simons,  R.  361.  See  alsp 
Conway  v.  Beaslejr,  3  Hagg.  Ecc.  R.  639;  Middleton  v.  Janverij^  2Hagg. 
Consist  R.  437, 44a 

9  Male  V.  Roberts,  3  Esp.  N.  P.  R.  163.  See  also  Thompson  «.  Ketch- 
tm,  8  John.  R.  189 ;  Orotius,  Lib.  2,  ch.  11,  §  5.  See  also  Dalrymple  v. 
Dalrymple,  Q  Hagg.  Consist  R.  60,  61 ;  ante,  §  31,  25,  p.  34,  $  75, 
note  (I),  p.  37. 

4  Dalrymple  v.  Dalrymple,  3  Hagg.  Consist  R.  61 ;  ante,  $  80. 

spoit^iaea 
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may  mean  the  place  also  of  the  domicO  of  origin  of 
the  minor.^  Grotius,  however,  is  more  explicit  to 
the  purpose.  Leges  ctviles  (sajs  he)  jusia  raiiane 
moUBj  quasdam  promissUmes  pupiUarum  ac  minorum 
irritas  pronuncianL  Sed  hi  effectus  sunt  proprii  legis 
civUis,  ac  proinde  cum  jure  naturae  ac  gentium  nihil 
habent  commune ;  nisi  quod  quibus  locis  obtinent,  ibi 
eas  servare  naturale  esi.  Qwb  eiiam  si  peregrinus 
cum  cite  paciscaturj  ienebitur  iUis  legibus ;  quia  qui  in 
loco  aliquo  contrakiij  tanquam  subditus  temporarius 
l^bus  loci  subjicitur.^ 

^  83.  On  the  other  hand,  many  foreign  jurists,  (as 
we  have  seen,)  entertain  a  very  different  opinion  on 
this  very  point  of  the  capacity  of  a  person  to  contract 
in  another  country,  when  he  is  disaUed,  as  a  minor, 
by  the  law  of  his  own  country  and  domicil.^  Thus,  it 
has  been  said  by  Di  Castro,  and  approved  by  D'Ar- 
gentre,  that  where  the  law  of  Modena  enabled  a 
minor  of  fourteen  years  of  age  to  contract,  that  would 
not  enable  a  minor  of  Bologna  of  the  same  age  to 
make  a  valid  contract  at  Modena.^  And  Rodenburg 
asserts  the  same  doctrine  in  the  most  emphatic  terms ;. 
in  which  he  is  followed  by  fioullenois.^ 


I  See  the  ptasages  cited  from  these  Aathora  in  1  Barge,  Comment 
P.  ),ch,4«FkldD;  Christin.  Decis.  YoL  1,  Decis.  ]8a,p.  155;  BajtoloB, 
ndCoa,  Ub.l,Ut.l>  L  1,IL  ia90;9  Boull.  Oheerr.  46,  p.  455,456; 
poet«$!lfi^ 

«  l)iotiu««De  JttieBeULLih.9,ch.ll,§& 

9  Ante,  §  51  to  68L 

^  IVArgenti^  Comro.  ad  Leges  Britomnn,  ut  918,  gioss.  6,  n.  47,  48, 
eited  ante,  §  76»  note,  and  also  in  Liveim.  Dissert  p.  4%  §  33  to  56;  1 
("loland,  Mfm.  des  Sutats.  119, 156, 15a 

ft  Rodenhurg.  De  Div.  Sut  tit  9,  ch.  1 ,  §  1 ;  9  Bonll.  A|^  p.  1 1 ;  1  Bool- 
lenois,  Obt.  16,  p.  900, 901,  904, 905 ;  Bonhier,  ch.  93,  n.  99;  1  Froland, 
MAm.  p.  119,  159;  9  Froland,  M^m.  p.  1576  to  p.  1589.— The  language 
of  Rodenbarg  is ;  De  qnibua  et  consimilibos  id  Juris  est,  ut  quocunque 
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the  law  of  the  country  of  their  own  domicil.^  He 
applies  also  similar  considerations  to  the  case  of  an 
unemancipated  son  or  minor  belonging  to  one  coun- 
try, who,  finding  a  woman  of  his  own  country  in  a 
foreign  country,  marries  her  there,  without  the  know- 
ledge of  his  parents,  holding,  that,  under  such  cir- 
cumstances, the  marriage  ought  not  to  be  held  valid.^ 
But  he  propounds  as  a  case  of  more  difficulty,  where 
such  a  person,  going  into  a  foreign  country,  without 
any  intention  of  marrying,  finds  there  a  woman  of 
his  own  country  to  his  liking,  whom  he  seeks  in  mar- 
riage and  espouses.  For,  if  such  a  marriage  is  cele- 
brated according  to  the  usual  formalities  in  that 
country,  he  deems  it  valid,  as  being  done  in  good 
faith,  and  affirms,  that  the  parties  are  hot  bound  to  fol- 
low the  laws  of  their  own  country.'  D'Argentre  states 
the  general  doctrine  in  the  following  manner.  ^^  When 
the  question  is,  as  to  the  right  or  capacity  of  any 
person  to  do  civil  acts  genersdly,  it  is  to  be  referred  to 
the  judge,  who  exercises  judicial  functions  in  the  place 
of  his  domicil ;  that  is  to  isay,  to  whom  his  person  is 
subject,  and  who  has  authority  so  to  pronounce  re- 
specting him,  so  that  whatever  he  shall  promulgate, 
adjudge,  or  ordain  respecting  the  rights  of  persons, 
ought  to  obtain,  and  be  of  force,  in  every  place,  to 
which  he  may  transfer  himself,  on  account  of  this 
authority  over  the  person.^  Quare  cum  de  persoruB 
iure  aut  habUitaie  qutmiur  ad  actus  civilesj  in  univer- 
sum  ea  judicis  ejus  potestas  est^  qui  damicUio  judicata 
id  estj  cui  persona  subjicitur^  qui  sic  de  eo  statuere 

1  Bouhier,  Cout  de  Bourg.  eh.  98,  {  61,  p.  5S7. 
9  Bouhier,  Cout  de  Bourg.  ch.  38,  §  G2,  p.  557. 
3  Bouhier,  Cout  de  Bourg.  ch. 38,  §59 to 67, p. 556, 557;  Id.ch.34,$ 
ll,p.  463. 
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local  law  ;  while  in  other  places  he  deems  it  too 
broad  and  indiscriminate,  and  introduces  several  ex- 
ceptions. Thus,  as  we  have  seen,  he  lays  it  down 
as  a  general  rule  ;  Qualitates  personales  certo  loco 
alicui  jure  impressas^  ubique  drcumferri  et  personam 
comitariy  cum  hoc  effeciu,  ul  ubivis  locorum  eo  jure, 
quo  tales  personae  alibi  gaudent  vel  subjecii  sunt^Jru- 
untur,  et  subjidarUur}  So,  that,  according  to  Hu- 
berus,  the  state  or  condition  of  the  party,  as  to 
capacity  or  incapacity  in  the  place  of  his  original 
domicil,  accompanies  him  every  where,  so  far,  and  so 
far  only,  that  the  law  of  the  place,  where  he  happens 
to  be,  attaches  to  him,  so  far  as  it  touches  rights  or 
powers  growing  out  of  such  capacity  or  incapacity. 
A  minor,  for  example,  in  his  own  country,  is  subject 
in  every  other  country  to  the  laws  of  minority  of  the 
latter  country.  In  regard  to  the  contract  of  matri- 
mony he  holds,  that  it  is  to  be  governed  by  the  law 
of  the  place,  where  the  marriage  is  celebrated,  with 
the  exception,  however,  of  cases  of  incest.  "  If" 
(says  he)  "  the  marriage  is  lawful  in  the  place,  where 
it  is  contracted  and  celebrated,  it  will  be  held  valid 
and  have  effect  every  where,  with  this  exception,  that 
it  does  not  create  a  prejudice  to  others.  To  which 
it  may  be  added,  if  it  is  not  of  an  evil  example ;  as 
if  it  should  be  a  case  of  incest,  within  the  second 
degree  according  to  the  law  of  nations."  Si  licitum 
est  eo  locoj  ubi  contractum  et  celebratum  est,  ubiqui 
validum  eritj  affectumque  habebitj  sub  eddem  exceplione^ 
prcjudicii  aliis  nmi  creatidi.  Cui  licet  adderCj  si 
exempli  7iimis  sit  abominandi^  ut  si  incestum  juris 
gcvtium  in  sccundo  gradu  contingeret,  alicubi  esse  per- 

1  Hiibcrus,  Do  Coullictu  Les^um,  Lib.  1,  tit  3,  §  12,  la 
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country  a  mere   nullity,  when   litigated  in  a  British 
court.^ 

^  87.  Indeed,  the  general  principle  adopted  in 
England  in  regard  to  cases  of  this  sort  appears  to 
be,  that  the  Lex  loci  corUractus  shall  be  permitted  to 
prevail,  unless  when  it  works  some  manifest  injustice, 
or  is  contra  bonos  mores,  or  is  repugnant  to  the  settled 
principles  and  policy  of  its  own  laws.  An  illustra- 
tion of  the  general  principle,  and  of  the  exception, 
may  be  found  in  the  known  difference-  between  the 
Scottish  law  and  the  English  law,  on  the  subject  of 
the  legitimation  of  antenuptial  ofi&pring.  By  the  law 
of  Scodand  illegitimate  children  become  by  the  sub- 
sequent marriage  of  the  parents,  legitimate,  and  may 
inherit  as  heirs.  But  the  law  of  England  is  other- 
wise; and  a  subsequent  marriage  between  the  pa- 
rents will  not  take  away  the  character  of  illegiti- 
macy. Upon  a  recent  occasion  the  question  arose 
in  an  English  court  (the  Court  of  King's  Bench,) 
whether  a  person,  born  in  Scodand  of  Scottish  pa- 
rents, who  afterwards  intermarried  there,  and  thereby 
became  legitimate  in  Scodand,  could  inherit  real  es- 
tate as  a  legitimate  heir  in  England.  It  was  held  by 
the  Court  that  he  could  not.^  On  that  occasion  it 
was  admitted  by  the  Court,  that  a  foreign  marriage, 
however  solemnized,  if  good  by  the  foreign  local  law, 
ought  to  be  held  valid  every  where ;  but  that  it  did 
not  follow  from  this,  that  all  the  consequences  of  such 


1  Conway  v.  Beasley,  3  Hagg.  Ecc.  R.  639, 647, 652;  LoUey's  Case, 
1  Russell  &  Ryan,  Cr.  Cas.  236.  —  It  will  probably  be  found  very  diffi- 
cult to  maintain  the  doctrine  in  LoUey's  case,  and  in  subsequent  discus- 
sions its  authority  has  certainly  been  a  good  deal  shaken.  See  Warrender 
V.  Warrender,  9  Bligh,  R.  89 ;  and  post,  §  117, 124, 221  to  231. 

9  Doe  d.  Birtliwhistle  v.  Vardell,  5  Bam.  &  Cresw.  438 ;  S.  C.  9  Bligh, 
R.  32  to  8a 
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natural  conclusion  from  this  doctrine  would  seem  to 
be,  that,  if  he  was  the  legitimate  heir  by  that  foreign 
law,  his  claim  to  the  inheritance  ought  to  be  firinly 
established.  Yet  this  conclusion  has  been  pointedly 
repelled  by  the  learned  judges  in  the  case  already 
alluded  to,^  and  which  we  shall  have  occasion  to  con- 
sider more  fully  hereafter.^ 

^  88.  Another  illustration,  touching  the  capacity  of 
persons  to  contract  marriage,  may  be  stated  firom 
English  jurisprudence.  By  the  law  of  England  mar- 
riage is  an  indissoluble  contract,  except  by  the  trans- 
cendent power  of  Parliament.  Hence  it  has  been 
held,  that  a  marriage  once  celebrated  between  Brit- 
ish subjects  in  an  English  domicil,  cannot  be  dis- 
solved by  a  divorce  obtained  under  the  laws  of  a 
foreign  country,  to  which  the  parties  may  tempo- 
rarily remove.^  Thus,  for  example,  that  an  English 
marriage  cannot  be  dissolved,  under  such  circum- 
stances, by  a  Scotch'  divorce,  regularly  obtained 
according  to  the  law  of  Scodand,  by  persons  going 
thither  for  that  purpose,  who  have  their  dom- 
icil in  England.^  And  a  second  marriage  in  Scot- 
land after  such  divorce  will  be  held   unlawful,  and 


1  Birthwhistle  v.  Vardell,  9  Bligh,  R.  52,  53.  —  I  confess  myself  wholly 
unable  to  reconcile  these  latter  decisions  with  the  former.  The  attempt 
to  reconcile  them  seems  to  me  more  ingenioos  than  satisfactoiy.  Lord 
Brougham's  comments  on  the  subject,  in  Birthwhistle  v,  Vardell,  9  Bligh, 
R.  75,  80, 81,  appear  to  me  exceedingly  forcible  and  difficult  to  be  an- 
swered.   Poet,  §  93. 

9  Post,  §  93, 94. 

3  Lolley's  Case,  1  Russ.  &  Ryan's  Cases,  23&  But  see  Wanender  v. 
Warrender,  9  Bligh,  R.  89 ;  post,  §  219  a. 

4  See  Rex  v.  Lolley,  1  Russ.  and  Ryan,  C.  236;  Tovey  v.  Lindsay, 
1  Dow,  R.  124 ;  Beazley  v.  Beazley,  3  Hagg.  Ecc  R.  639.  See  also 
Fergusson  on  Marr.  and  Div.  Appendix,  269;  Wanrender  o.  Wanender, 
9  Bligh,  R.  89 ;  post,  §  219  a. 
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State,  to  evade  the  law  of  the  place  of  domicil,  is  on 
the  same  account  held  valid.^  Mr.  Chancellor  Kent 
formerly  laid  down  the  doctrine  in  regard  to  con- 
tracts generally  in  terms,  which  might  admit  of  a 
different  interpretation.  He  said ;  ^'  The  personal  in- 
competency of  individuals  to  contract,  as  in  the  case  of 
infancy,  and  the  general  capacity  of  parties  to  contract, 
depend,  as  a  general  rule,  upon  the  law  of  the 
domicil.^  But  he  was  then  to  be  understood  as  re- 
femng  to  the  law  of  the  domicil,  only  when  it  is  the 
place,  where  the  contract  is  made ;  for  in  the  same 
paragraph  he  stated,  that  the  Lex  loci  contractus  gov- 
erns in  relation  to  the  validity  of  contracts;  and  he 
applied  it  especially  to  nuptial  contracts.^ 

8  Pick.  439;  West  Cambridge  v.  Lexington,  1  Pick.  R.  504 ;  De  Couche 
V.  Savatier,  3  John.  CL  R.  190 ;  poet,  §  123. 

1  Ibid. 

9  3  Kent,  Comm.  Lect  39,  p.  458, 3d  edition;  post,  $  133. 

3  3  Kent,  Conun.  Lect  39,  p.  458,  3d  edition,  and  De  Cooche  v.  Sava- 
tier,  3  John.  Ch.  R.  190.  —  The  English  authorities,  cited  by  Mr.  Chan* 
cellor  Kent,  justify  this  conclusion.  One  is,  Male  v,  Roberts,  in  3 
Esp.  R.  1^  which  was  a  case  of  a  contract  by  a  minor  in  Scotland, 
during  his  temporaiy  residence  there,  and  it  was  held  to  be  governed 
by  the  law  of  Scotland.  Another  is,  Ez  parte  Otto  Lewis,  1  Yes.  R. 
398,  where  a  lunatic  heir  of  a  mortgagee,  who  had  been  declared  a 
non  compos  in  Hamburg,  and  no  commission  of  lunacy  had  been  taken 
out  in  England,  was  ordered  to  convey  the  estate  in  payment  of  the 
mortgage  in  Hamburg,  under  Statute  4  Geo.  ch.  10.  Here,  Lord  Hard- 
wicke  manifestly  acted  upon  the  ground,  that  the  mortgage  money 
was  personal  property,  and,  the  lunatic  being  domiciled  in  Hamburg* 
the  court  would  take  notice  of  his  disability  to  convey  there,  by  the 
law  of  that  place.  The  remaining  authority  is  Pardessus.  His  doc- 
trine is  certainly  more  broad,  fiut  it  could  not  have  been  intended 
by  Mr.  Chancellor  Kent  to  overrule  the  English  doctrine,  and  his  own 
prior  statement,  upon  the  authority  of  a  foreign  jurist  The  ambiguity 
is  corrected  in  the  third  edition ;  and  the  words  '*  the  law  of  the  place 
of  contract"  are  substituted  for  the  words  **  the  law  of  the  domicil." 
3  Kent,  Comment  Lect  39,  p.  458,  3d  edition.  Pardessus  is  an 
authority  in  favor  of  the  limited  doctrine,  that  a  person  incapacitated 
by  the  law  of  his  domicil  cannot  contract  with  validity  there;  but  he 
carries  his  doctrine  much  farther.    The  cases  of  Saul  o.  His  Creditors 
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reason  of  their  being  under  the  parental  power.* 
There  can  be  little  doubt,  that  foreign  countries,  where 
such  marriages  are  celebrated,  will  follow  their  own 
law,  and  disregard  that  of  France.^ 

^91.  If  we  pass  from  cases  of  minority  to  other 
disabilities,  enforced  by  the  law  of  the  native  domicil, 
or  that  of  an  after  acquired  domicil,  there  will  be 
still  more  reason  to  doubt,  whether  any  rule  of  such 
law,  respecting  personal  capacity  and  incapacity, 
ought  to  be  declared  to  be  of  universal  obligation 
and  efficacy.  Let  us  take  the  case ,  of  a  person 
declared  infamous  by  the  law  of  the  place  of  his 
domicil.  It  is  said  that  under  such  circumstances 
he  ought  to  be  deemed  every  where  infamous.  Hinc 
(says  Hertius)  in  uno  loco  infamisj  uhique  in/amis 
hahetur.  Surely,  it  will  not  be  contended,  that,  if  a 
Protestant  should  be  declared  a  heretic  in  a  Catholic 
country,  and  there  rendered  infamous,  and  inhabili- 
tated  thereby,  he  is  to  be  deemed  under  the  like 
infamy  and  disability  in  all  Protestant  countries. 
That  surely  would  be  pressing  the  doctrine  to  a 
wanton  extravagance.^  Yet  certainly  many  foreign 
jurists  do  press  it  to  that  extent.* 

^  92.  In  like  manner,  let  us  consider  the  civil 
disabilities  imposed  by  the  English  laws,  in  cases  of 
oudawry,  excommunication,  civil  death,  and  popish  re- 
cusancy.^   It  would  be  difficult  to  maintain,  that  these 


1  2  Kent,  Comm.  LecL  26,  p.  93,  note,  3d  edit ;  Code  Civil  of  France, 
art  170 ;  Id.  art  148 ;  1  Toollier,  Droit  Civil,  art.  576, 577. 

9  See  post,  §  123, 124. 

3  See  1  Hertii  Opera,  §  4,  n.  8,  p.  124,  edit  1737;  Id.  178,  edit  1716; 
Liverm.  Diss.  p.  30, 31. 

<  See  Henry  on  Forei^  Law,  p.  30;  1  Boullenois,  Observ.  4,  p.  58  to 
67 ;  1  Voet,  ad  Pand.  Lib.  1,  tit  4,  n.  7,  p.  40. 

5  See  3  Black.  Comm.  101, 102, 283;  1  Black.  Comm.  132;  4  Black. 
Comm.  54,  319, 320. 
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he  ought  to  be  deemed  illegitimate  every  where, 
even  in  another  country,  where  he  would  by  its 
law  otherwise  be  deemed  legitimate.^ 

^  93  a.  It  has  been  above  stated,  that  foreign  jurists 
generally,  although  not  universally,  hold  this  opinion ; 
for  there  is  some  diversity  of  opinion  among  them,  if 
not  as  to  the  application  of  the  rule  ex  directo  to  the 
persons,  at  least  as  to  its  application  to  property  situate 
in  a  foreign  country.  Considering,  therefore,  the  im- 
portance of  the  subject,  and  that  it  has  already  under- 
gone a  most  elaborate  discussion  in  England,  in  the 
case  already  adverted  to,  and  which  we  shall  have 
occasion  to  consider  more  fully  hereafter,^  it  is  de- 
sirable, that  doctrines  maintained  by  foreign  jurists, 
as  well  as  the  reasoning  of  the  English  courts  on  the 
subject,  should  be  here  brought  under  review. 

^  93  b.  It  seems  then  generally  admitted  by  foreign 
jurists,  that,  as  the  validity  of  the  marriage  must  de- 
pend upon  the  law  of  the  country,  where  it  is  cele- 
brated, the  statuSy  or  state,  or  condition,  of  their  off- 
spring, as  to  legitimacy  or  illegitimacy,  ought  to 
depend  upon  the  same  law.  So  that,  if  by  the  law 
of  the  place  of  the  marriage,  (at  all  events,  if  the 
parents  were  then  domiciled  there,)  the  offspring, 
although  born   before   the  marriage,  would  be  legiti- 

1  1  Boull.  Obs.  4,  p.  62  to  64.  But  see  Voet,  de  Statut  §  4,  ch.  3,  n.  15, 
p.  138,  edit  1712 ;  1  Hertii  Opera,  §  4,  n.  14, 15,  p.  129,  edit  1737.— Legiti- 
mation  by  a  subsequent  marriage  is  admitted  with  different  modifications 
by  the  law  of  Scotland,  France,  Spain,  Portugal,  Germany,  and  most  of  the 
continental  nations  of  Europe.  The  rule  was  imported  into  their  juris- 
prudence from  the  Roman  Law.  1  Burge,  Comment  P.  1,  ch.  3,  §  2,  p. 
02,  93 ;  Cod.  Lib.  5,  tit  27, 1.  5 ;  Novell.  78,  ch.  4 ;  Id.  89,  ch.  8.  In  some 
of  the  American  states  the  same  rule  prevails.  1  Burge,  Comment  on 
Col.  and  For.  Law,  ch.  3,  §  3,  p.  101 ;  Griffith's  Law  Register. 

8  Birthwhistle  v.  Vardell,  5  Bam.  &  Cresw.  438 ;  S.  C.  9  Bligh,  R.  82 ; 
ante,  §  81. 
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the  domicil  of  his  parents ;  and  that  this  is  an  invio- 
lable rule  upon  every  question  of  his  state  or  condi- 
tion. And,  hence,  he  holds,  that  if  he  is  at  his  birth 
illegitimate,  and  he  is  legitimated  by  a  subsequent 
marriage  in  the  same  country  between  his  parents,  he 
is  in  all  respects  to  be  treated  as  legitimate  every  where.^ 
Hertius  holds  a  similar  opinion.^  Froland  is  of  the  same 
opinion.^  Boullenois  is  very  full  on  the  same  point. 
He  hdds  that  the  general  rule  is.  Pater  estj  quern  jus- 
tee  nuptue  demonstrant ;  and  that  if  a  person  is  legiti- 
mate or  illegitimate,  by  the  law  oi  the  place  of  the 
marriage,  he  is  to  be  held  of  the  same  state  and  con- 
dition, wherever  he  may  go,  and  whatever  change  of 
domicil  may  take  place.^  Hence  he  declares,  that  if 
by  the  law  of  a  country  a  man  bom  a  bastard  is 
legitimated  by  the  subsequent  marriage  of  his  parents^ 
or  e  contra^  if  by  the  law  of  the  country  such  subse- 
quent marriage  does  not  legitimate  him,  he  is  in  every 
other  country  afiected  by  his  original  state  or  condi- 
tion ;  that  is  to  say,  if  legitimated  by  the  subsequent 
marriage,  he  is  legitimate  every  where  ;  if  not  so 
legitimated,  he  is  held  illegitimate  every  where.*  Even 
Burgundus,  and  Stockmannus,  and  Christinaeus,  whose 
systems  are  founded  upon  a  different  theory,  viz.  that 
personal  statutes  have  no  extra-territorial  effect,  admit 
that  so  far  as  the  person  is  concerned,  though  not  as 
to  immovable  property,  (as  we  shall  presently  see,*) 
the  original  state  or  condition  ought  to  govern  every 


1  Bouhier,  Cout  de  Bourg.  ch.  24,  §  122, 123,  p.  481. 
3  Hertii,  de  Collis.  Leg.  Tom.  1,  §  4,  n.  15,  p.  184,  edit  1716;   Id.  p. 
129,  edit  1737. 

3  1  Froland,  Mem,  ch.  5,  §  4,  p.  89 ;  Id.  ch.  7,  §  2.  p.  156,  edit  1716 ; 
ante,  §  51  a. 

4  1  Boullenois,  Observ.  4,  p.  62,  63 ;  post,  §  93  i.  &  Ibid. 
6  Post,  §  93  L 
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plication  in  regard  to  movable  property  is  generally  ad- 
mitted ;  yet,  in  regard  to  immovable  property  in  a  for- 
eign country  there  has  been  some  contrariety  of  judg- 
ment. The  circumstances,  also,  mider  which  the  ques- 
tion of  legitimacy  or  illegitimacy  may  arise,  may  be 
very  various,  and  admit  of  important  distinctions  in  the 
application  of  the  general  doctrine.  The  birth  may 
be  in  one  country,  the  marriage  be  in  another,  and  the 
domicil  of  the  parents  be  in  a  third.^ 

§  93^.  Several  cases  may  easily  be  put  to  illus- 
trate this  suggestion.  The  question  of  legitimacy  or 
illegitimacy  may  arise  among  others  in  the  following 
cases.  (1.)  Where  a  child  is  born  before  marriage 
in  the  domicil  of  his  parents,  who  afterwards  inter- 
marry there,  and  by  the  law  of  that  domicil  the 
child  is  thereby  legitimated.  (2.)  Where  a  child  is 
born  before  marriage  in  the  domicil  of  his  parents, 
and  by  the  law  thereof,  a  subsequent  marriage  would 
legitimate  the  child,  and  the  parents  are  afterwards 
married  in  another  country,  by  whose  law  no  such 
legitimation  would  follow.  (3.)  Where  a  child  is 
born  before  marriage  in  the  domicil  of  his  parents, 
by  whose  law  no  legitimation  would  follow  on  their 
subsequent  marriage,  and  they  remove  to  a  new  domi- 
cil, where  the  law  would,  upon  such  marriage,  legiti- 
mate the  child,  and  they  are  there  married.  (4.)  Where 
the  child  is  born  before  marriage  in  the  domicil  of  his 
parents,  by  whose  law  no  legitimation  would  follow 
from  a  subsequent  marriage,  and  they  are  there  mar- 
ried, and  subsequently  remove  to  a  new  domicil,  by  the 
law  whereof  such   subsequent  marriage  would  legiti- 


i  See  Lord  Brougham's  Remarks  in  Birthwhistle  r.  Vardill,  9  Bligh, 
R.78. 
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the  English  courts ;  ^  but,  as  the  question  is  still  sup- 
posed to  be  unsettled  there,  and  is  also  of  very  gene- 
ral application  and  importance,  it  may  be  well  to  give 
it  a  fuller  consideration. 

^  93  i.  It  is  plain,  from  what  has  been  already 
stated,  and  indeed  is  directly  established  by  their  pos- 
itive declarations,  that  those  of  the  foreign  jurists 
already  mentioned,  who  affirm  the  general  doctrine 
of  the  universality  of  the  rule,  that  capacity  and  in- 
capacity depend  upon  the  law  of  the  domicil  of  burth, 
and  that  it  equally  applies  to  movable  property  and  im- 
movable property,  situate  in  foreign  countries,  would 
hold  the  same  rule  applicable  to  the  question  of  le- 
gitimacy and  illegitimacy,  in  regard  to  the  inheritance 
of  real  property  in  all  foreign  countries.  This  is 
certainly  maintained  by  Vinnius,  Huberus,  Wesel,  Fro- 
land,  Rodenburg,  Bouhier,  Boullenois,  Pothier,  and 
Merlin,^  and  probably  by  Baldus  and  Grotius.^  Hertius 
puts  the  converse  case ;  Anfilius^  quern  pater  ante  legit- 
imum  connubium  in  Anglid  genueraty  succedere  possit 
patri  huic  naturali  in  bonis  ex  Anglid  sitis?  And 
he  holds,  that  he  could  not ;  because  the  son,  being 
illegitimate  in  England,  would  be  held  illegitimate 
every  where.^  And  this  naturally  flows  from  one  of 
his  rules ;  Quando  lex  in  personam  dirigitur^  respici- 
endum  est  ad  leges  illius  civitatisj  quce  personam  habet 
subjectam.^  Bouhier  states  this  as  the  universal  rule 
(as  we  have  seen)  ;®  but- he  admits,  that  if  the  law  of 


1  Ante,  §  87. 

9  Ante,  §  51  a,  52,  53,  54, 93,  93  d- 

3  J.  Voet,  ad  Pand.  Lib.  1,  tit  4,  n.  7,  p.  40 ;  Livenn.  Dissert  §  56,  p.  57, 
§  109  to  114,  p.  84  to  p.  87. 

.  4  1  Hertii,  Opera.  De  Collis.  Leg.  §  4,  n.  15,  p.  183,  edit  1716 ;  Id.  p. 
129,  edit  1737. 

5  Id.  §  4,  n.  8,  p.  175;  Id.  p.  123,  edit  1837.  «  Ante,  §  98  d. 
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law  of  the  birth  and  domicil  of  the  party.  The  one 
doctrine  is  certainly  not  necessarily  inconsistent  with 
the   other.^ 

^  93  /.  Paul  Voet  and  John  Voet  are,  as  far  as  my 
researches  have  gone,  the  only  jurists,  who  contend, 
that  the  law  of  legitimacy  of  the  domicil  of  the  par- 
ty, although  a  personal  statute,  is  exclusively,  like 
all  other  personal  statutes,  confined  to  the  territory, 
and  has  no  operation  directly  or  indirectly  beyond 
it.  Verius  est  (says  John  Voet)  personalia,  non  magis 
qaam  redia,  territorium  stattientis  posse  excedere,  sive 
directOj  sive  per  consequentiam ;  and  he  goes  on  (as 
we  have  seen*)  to  deny,  that  a  bastard,  who  is  legiti- 
mated by  the  law  of  his  domicil,  can  inherit  by  suc- 
cession property  situate  in  another  country,  where  no 
such  legitimation  would  take  place.  Paul  Voet  holds 
the  same  opinion.  Quid  atUem  statuendum  erit  de 
legiiimato  iw  uno  territorio ;  censebiiur,  ne,  ratione  bo- 
norum  alibi  jacentium,  ubi  legitimatus,  non  erat  sta- 
ttUum  vires  suos  excerere ;  vel,  an  ilia  qualitas  seu 
habiliias,  eum  ubique  locorum  comitabUurj  quoad 
effectum  consequendce  dignitatisj  vel  succedendi  ab  in- 
testato  ?  Respondeoy  etsi  per  legitimationem  habilite- 
tur  persona,  ut  velint  D.  />.,  qualitatem  earn  comitari 
ubique  locorum^  etiam  ex  comitate  id  servari  possit; 
quia  tamen  potissimum  ilia  legitinuUio  fit  ad  effectum 
vel  honoris  vel  hereditatis  consequendce ;  in  quam  ni- 
hil juris  habet  is,  quia  in  sua  territorio  legiiimavit; 
exisiimcrem  ilium  legitimationem  ad  honores  subeundos 


1  John  Voet  seems  to  have  understood,  that  those  jorists,  who  hold,  that 
legitimacy  by  the  law  of  domicil  extended  the  same  capacity  every 
where,  gave  Uie  effect  to  it  here  supposed.  J.  Voet,  ad  Pand.  Lib.  1,  tit 
4,  n.  7,  p.  40. 

9  Ante,  §  54  a;  Liverm.  Dissert  §  51, 52,  p.  54. 
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directly  opposed  to  that  of  the  learned  judges.  It 
may,  therefore,  be  well  to  present  a  summary  of  the 
reasoning  on  each  side  of  the  question,  and  thus  to 
exhibit  the  grounds  of  di0erence. 

^  93  0.  It  was  conceded  on  all  sides,  that  the  right 
to  inherit  lands  in  England  must  depend  upon  the 
laws  of  England ;  in  other  words,  that  the  right  o[ 
inheritance  follows  the  law  of  the  ret  siUCj  and  not 
that  of  the  domicil  of  the  parties.  In  every  case, 
therefore,  in  which  an  inheritance  is  sought  in  Eng- 
land, the  question  is,  whedier  the  claimant  is  the 
heritable  heir  according  to  the  law  of  England.  The 
learned  Chief  Baron  Alexander,  who  delivered  the 
opinion  of  the  Judges  against  the  Scottish  claimant, 
(though  legitimate  in  Scotland,)  reasoned  to  this  ef- 
fect. He  admitted,  that  the  stcUus  or  conditi(»i  of 
the  claimant  must  be  tried  by  the  law  of  Scotland, 
where  that  stattis  originated ;  that  by  the  law  of  Scot- 
land the  claimant  was  clearly  legitimate,  and  must  be 
held  so  every  where.  But  he  insisted,  that  the  ques- 
tion was  not,  whether  the  claimant  was  legitimate  or 
not;  but  whether  he  was  heir  in  England;  that  he 
might  be  legitimate,  and  yet  might  not  be  heir.  By  the 
law  of  England  no  person  could  inherit  lands  there,  un- 
less he  was  born  within  lawful  wedlock.  This  was  so 
expressly  affirmed  by  the  Statute  of  Mecton,  which 
declared,  that  ^^  he  is  a  bastard,  that  is  bom  before 
the  marriage  of  his  parents."  In  order,  therefore, 
to  see,  whether  the  claimant  was  entitled,  it  was  not 
sufficient  to  ascertain,  whether  he  was  legitimate; 
but  also  to  ascertain,  whether  he  was  bom  in  lawful 
wedlock;  for  that  circumstance  is  essential  to  heir- 
ship in  England.  Lord  Coke  has,  indeed,  said; 
^^HcereSj  in  the  legal  understanding  of  tiie  common 
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^  93  p.  On  the  other  hand,  the  reasoning  of  Lord 
Brougham  was  to  this  effect.  The  reasoning  of  the 
judges  admitted  the  validity  of  the  marriage,  and  the 
status  of  legitimacy  of  the  claimant.    !3ut  it  was  said, 


it,  has  stamped  and  impressed  upon  the  land  in  debate.  In  order  the 
more  distinctly  to  explain  what  is  meant,  I  will  suppose  a  case  in  many 
circumstances  resembling  the  present  In  addition  to  the  circumstan- 
ces stated  in  the  question,  let  it  be  further  supposed,  that  the  father  and 
mother  of  the  claimant  had,  after  their  marriage,  one  or  more  sons  bom 
to  them.  Suppose  then  the  present  claim  to  be  made.  The  first  inquiry 
having  been  satisfied,  and  it  being  upon  that  inquiry  perfectly  ascer- 
tained, that  the  claimant  is  the  eldest  legitimate  son  oS  his  deceased 
parent  for  the  purpose  of  taking  land,  and  for  every  other  purpose,  by 
the  law  of  Scotland,  it  will  next  be  requisite  to  inquire,  what  are  the 
rules  and  maxims  of  inheritance,  which  the  law  of  England  has  im- 
pressed upon  that  land,  which  is  the  subject  of  the  claim.  Let  it  further 
be  supposed,  that  upon  this  inquiry  it  shtdl  turn  out,  that  the  land  claimed 
is  of  tbat  description,  which  is  called  Borough  English.  This  being 
proved,  we  think  it  clear,  that  the  claimant's  legitimacy  by  the  law  of 
Scotland,  his  right  to  inherit  by  that  law,  will  give  liie  claimant  no 
right  whatever  to  the  land  in  England  held  in  Borough  ESnglish.  The 
comity  between  nations  is  conclusive  to  give  to  the  claimant  the  char- 
acter of  the  eldest  legitimate  son  of  his  father,  and  to  give  him  all  the 
rights,  which  are  necessarily  consequent  upon  that  character :  but  what 
these  rights  are  respecting  English  land  must  be  left  to  the  law  of 
England,  and,  the  comity  is  totally  ineffectual  to  alter,  in  the  slightest 
degree,  the  rules  of  inheritance  and  descent,  which  the  law  of  England  has 
attached  to  this  English  land.  It  would,  unquestionably,  descend  upon  the 
youngest  son.  I  am  anxious  to  mark  clearly  the  distinction,  which  I  have 
pointed  out,  because  it  is  upon  that  distinction,  that  our  opinion  tarns.  I 
will,  therefore,  illustrate  it  by  another  example.  Take  the  case  of  Ilderton 
V.  Ilderton  (2  H.  Black.  145);  that  is  the  case  of  a  claim  to  dower  by  a  for- 
eign widow ;  whether  she  is  a  widow  or  not,  that  is,  whether  she  was  the 
lawful  wife  of  the  man,  who  was,  during  the  coverture,  seised  of  the  land,  ib 
a  question,  which  the  law  of  England  permits,  upon  a  claim  to  English  land, 
to  be  determined  by  the  foreign  law,  the  law  of  the  country,  where  the  con- 
tract of  marriage  was  made ;  there  the  comity  stops.  When  her  character 
of  widow  shall  have  been  fixed  according  to  these  foreign  rules,  the  law  of 
England  comes  into  action ;  and,  proceeding  inexorably  by  its  own  provis- 
ions and  regulations,  decides  what  are  the  interests  in  the  English  land, 
which  her  character  of  widow  has  conferred  upon  her.  It  inquires,  what 
are  the  rules,  which  attach  upon  the  particular  land  in  favor  of  a  widow. 
If,  upon  that  inquiry,  it  appears,  that  the  land  is  subject  to  the  commoii 
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the  eldest  son,  and  he  was  legitimate.  In  truth,  le* 
gitimate  son  means  lawful  son,  and  the  rule  of  inheri- 
tance is,  that  the  eldest  lawful  son  shall  succeed  the 
father.     But  lawful,   or  not,  depends,  upon   the  law, 


quens  matrimonium  is  not  the  heir  of  English  land.  What  my  Lord 
^Coke  says,  in  page  7  of  the  first  Institute,  affords  the  rule : — *  Heres,  in 
the  legal  understanding  of  the  common  lavr,  implieth  that  he  is  ex  jus- 
tis  nuptiis  procreatus,  for  Heres  legitimus  est,  quem  nuptis  demonstrant' 
Perhaps  my  Lord  Coke's  expression  would  have  been  more  precise 
and  accurate,  if,  instead  of  saying  *ex  justis  nuptiis  procreatus,'  he 
had  said  *ex  justis  nuptiis  natus.'  But  this  is  what  is  meant,  as  all 
experience  shows.  It  would  be  useless  to  follow  this  further ;  but  it  wiU 
be  material  to  recollect,  that  this  maxim,  which  pervades  all  our  books, 
and  which  is  confirmed  by  all  our  practice,  though  it  is,  in  form,  a  de- 
scription of  the  person,  who  shall  be  heir,  is,  in  substance,  in  our  opin- 
ion, a  maxim  regarding  the  land,  describes  one  of  its  most  important 
qualities,  traces  out  the  course  in  which  it  shall  descend,  and  is  no  more 
liable  to  be  broken  in  upon  by  any  foreign  constitution,  than  are  the 
degree  of  interest,  which  the  heir  shall  take  in  the  land,  the  conditions, 
on  which  he  shall  hold  it,  the  proportion,  which  a  woman  shall  obtain  as 
a  widow,  or  the  limitations  and  conditions  attached  to  her  estate.  I 
have  endeavored  to  state  the  principles  and  to  show  the  course  of  rea- 
soning, which  has  conducted  my  learned  brothers  and  myself  to  the  con- 
clusion, that  B.,  the  person  designated  by  your  Lordships,  is  not  entitled 
to  the  property  in  question  as  the  heir  of  A.  Before  I  finish  I  will  no- 
tice two  arguments  used  on  behalf  of  the  Appellant,  which  merit  particu- 
lar attention.  It  is  said  for  the  Appellant,  that  according  to  the  rule, 
we  adopt,  if  he  is  bom  in  lawful  wedlock,  he  fulfils  every  condition 
required  of  him.  Now  they  say  he  is  bom  in  lawful  wedlock,  because,  by 
a  presumption  of  the  Scottish  law,  a  presumption  juris  et  de  jure,  there 
was  a  marriage  anterior  to  his  procreation.  It  is  by  force  of  this  pre- 
sumption, that  he  is  legitimate :  by  this  fiction  he  is  bom  within  the 
pale  of  lawful  matrimony.  We  know,  that  this  fiction  is,  by  many  re- 
spectable writers  on  the  Scottish  law,  represented  as  accompany ing 
the  legitimation  per  subsequens  matrimonium.  But  we  do  not  concede 
the  consequence,  deduced  from  it,  as  applicable  to  the  present  question. 
The  question  is,  what  the  law  of  £ngland  requires,  and,  as  we  are 
advised,  the  law  of  England  requires,  that  the  claimant  should  actually, 
and,  in  fact,  be  bom  within  the  pale  of  lawful  matrimony,  we  cannot 
agree,  that  the  presumption  of  a  foreign  jurispmdence,  contrary  to  the 
acknowledged  fact,  should  abrogate  the  law  of  England,  and  that  by 
such  a  fiction  a  principle  should  be  introduced,  which,  upon  a  great  and 
memorable  occasion,  the  legislature  of  the  kingdom  distinctly  rejected : 
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place  of  the  party's  birth  and  of  his  parents'  marriage, 
and  the  law  of  the  place,  where  the  land  lies.  Then, 
which  law  is  to  prevail  ?  The  law  of  the  birthplace. 
Any  other  rule  would  involve  great  inconvenience,  and 
be  inconsistent  with  principle ;  for  then  a  man  would 
be  legitimate  in  one  place,  and  illegitimate  in  another ; 
legitimate  as  to  personal  property,  and  illegitimate  as 
to  real  property  in  the  same  country.  And  this  would 
not  only  affect  him,  but  all  persons,  who  after  his 
death  should  claim  through  him ;  even  purchasers 
claiming  from  him  or  them. 

^  93  q.  Then  as  to  the  argument,  that  heir  means 
he,  who  is  born  in  lawful  wedlock,  ex  justis  nuptiis. 
It  is  true.  But  what  is  lawful  wedlock  ?  It  is  that, 
which  is  so  by  the  law  of  the  place  of  marriage ;  and 
there  is  no  greater  reason  for  being  bound  by  that 
law  as  to  marriage,  than  there  is  as  to  legitimacy,  as 
consequent  upon  the  marriage.  Why  may  not  the 
Court  look  behind  the  marriage,  and  ascertain,  whe- 


personal  status,  Gxed  upon  these  persons  a  character  of  illegitimacy^ 
fatal  to  their  claims :  on  the  first  step  the  groand  sunk  under  them,  and 
it  became  impossible  for  them  to  advance.  It  is  obvious,  that  if  in  the 
cases,  to  which  I  am  now  referring,  the  claimants  had  been  declared 
heirs  by  the  Scottish  law,  the  Scottish  law  admitting  of  no  heirship  with- 
out legitimacy,  must  have  been  called  in  aid  to  bestow  upon  them  that 
personal  character  of  legitimacy  refused  to  them  by  their  own  law ;  in 
other  words,  a  law  foreign  to  their  birth,  to  their  domicil,  and  to  the 
marriage  of  their  parents  would  have  been  held  to  bestow  upon  them 
their  personal  status  and  character, — a  decision  certainly  contrary  to 
the  acknowledged  principles  upon  this  subject  The  character  of  ille- 
gitimacy, attached  to  the  persons  of  the  English  and  American  claim- 
ants by  their  own  law,  accompanied  them  every  where,  and  would  pre- 
vent their  being  received  as  heirs  any  where  within  the  limits  of  the 
Christian  worid.  This  view,  in  our  judgment,  renders  these  decisions 
entirely  consistent  with  the  principles  I  have  unfolded,  and  prevents  oar 
considering  them  as  objections  to  the  opinion  I  entertain,  that  B.  is  not 
entitled  to  the  property  in  question,  as  the  heir  of  A."  Birthwhistle  e. 
¥ardill,  9  Bligh,  R.  45  to  5a 
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birth  declares  to  be  bora  in  lawful  wedlock.  We  are 
necessarily  driven  to  this  conclusion ;  and  we  must 
resort  to  the  foreign  law  to  solve  all  such  questions. 
If  it  is  said,  that  he  is  the  lawful  heir  in  England, 
who  is  the  eldest  son  born  within  lawful  wedlock,  it 
is  but  changing  the  position  of  the  poipt;  for  we 
may  just  as  well  say,  that  he,  who  is  the  eldest  son 
born  in  lawful  wedlock,  (and  so  the  claimant  is,)  is 
the  lawful  heir  in  England.  The  real  point  of  diffi- 
culty was  not  met  nor  considered  by  the  leaned 
Judges.  The  very  question  was,  whether  the  law  of 
England  did  not  take  the  rule,  as  to  legitimacy,  the 
eldest  son  born  within  lawful  wedlock,  from  the  very 
status  as  to  these  pomts  recognised  and  held  by  the 
law  of  Scotland.  The  whole  constituted  his  personal 
status;  and  that  personal  status  travelled  with  him  into 
England.^ 


1  It  may  be  fkr  more  satisfactory  to  the  learned  reader  to  have  his  Lord- 
ship^s  reasoning  at  large  in  his  own  words.  *<  In  approaching  this  qaee- 
tion,  there  are  some  things  not  disputed.  It  is  admitted,  that  the  validity 
of  a  marriage  must  depend  on  the  law  of  the  country,  where  it  is  had, 
and  that  consequently  the  parents  of  this  party  were  validly  married.  It 
seems  also  to  be  agreed,  that,  generally  speaking,  legitimacy  is  a  status, 
and  must  be  determined  by  the  law  of  the  country,  to  which  the  party 
belongs.  But* it  is  said  by  those,  who  support  this  judgment,  that  whether 
the  party  here  is  legitimate  or  not,  is  no  question  before  us ;  the  only 
question  being,  it  is  alleged,  whether  or  not  he  is  the  heir  to  an  English 
real  estate.  This  distinction,  I  confess,  appears  to  me  founded  on  an 
inaccurate  view  of  the  subject  It  is  true,  Uiat  the  question  hm  arises 
upon  the  claim  of  an  heir  as  such,  and  that  therefore  the  only  question 
may  be  said  to  be,  whether  he  is  heir  or  not  But  it  is  also  very  posnble, 
that  this  question  may  turn  wholly  upon  another,  namely,  whether  or  not 
the  claimant  is  eldest  legitimate  son  of  his  father,  the  person  last  seised  ? 
Nor  do  I  well  see  how  legitimacy  can  ever  come  in  questron  in  any 
other  way,  than  as  connected  with  the  claim  t6  succession,  either  real  or 
personal,  in  England,  or  in  Scotland  either,  unless  in  the  single  case  of 
a  declarator  of  bastardy  or  of  legitimacy, — a  proceeding  unknown  in 
the  English  law.    It  is  Uierefore  by  no  means  sufficient  for  deciding  tfaii 
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try,  of  parents  domicSed  in  that  country,   by  whose 
laws  a  subsequent  marriage  would  not  legitimate  him, 


bound  by  the  law  of  the  country,  where  the  DMniage  contract  was  made, 
in  deciding,  whether  or  not  the  wedlock  was  lawfol,  than  there  is  for 
being  governed  in  ascertaining  the  legitimacy  of  the  issue  of  the  mar- 
riage by  the  law  of  the  country,  where  that  issue  was  bom,  more  es- 
pecially when  it  was  also  the  country,  where  the  marriage  was  had  ? 
But  can  the  Court  stop  short,  according  to  its  own  principle,  at  the  mere 
fact  of  the  marriage  being  according  to  the  lez  loci  contractus  ?  Do 
not  the  princi|4es,  on  which  their  decision  proceeds,  demand  this  further 
inquiry ;  Were  the  parties  able  to  many  by  the  lez  loci  rei  site  ?  and 
thus  a  doof  is  opened  to  the  further  examination  of  how  far  a  preceding 
divorce  of  one  of  the  parties  was  sufficient  to  dissolve  a  previous  Eng- 
lish marriage.  All  such  difficulties  are  got  rid  of  by  holding  the  lez 
loci  contractus  and  nativitatis  as  governing  the  validity  of  the  contract 
and  legitimacy  of  its  issue ;  but  they  are  not  to  be  got  over  in  this  way 
by  any  argument  which  does  not  with  equal  fence  apply  to  holding  that 
the  legitimacy  of  the  issue  is  a  question  equally  to  be  govelmed  by  the 
lez  loci  contractus  and  the  law  of  the  birth-place.  Nor  is  it  correct 
to  say,  as  the  Judges  below  assumed,  that  the  lez  loci  only  influences 
the  validity  of  the  contract,  and  eztends  not  to  its  effects.  The  highest 
authorities  have  held  ezpressly  the  reverse.  Huber,  in  the  Treatise 
De  Conflictu  Legum,  which  forms  part  of  his  larger  work,  and  is  con- 
stantly cited  as  the  greatest  authority  on  this  question,  says,  <  Non  solum 
ipsi  contractus  ipsieque  nupti«  certis  locis  rite  celebrate  ubique  pro 
justis  et  validis  habentur,  sed  etiam  jura  et  efiectus  contractAm  nup- 
tiaruroque  in  iis  locis  recepta  ubique  vim  suam  obtinebunt'  L  3,  P. 
It  would  be  difficult  to  state  anything  more  clearly  and  properly  the 
effect  of  the  matrimonial  contract,  than  the  legitimacy  of  the  issue; 
it  is,  in  fact,  the  main  object,  and  therefore  the  principal  efl^ot  of  that 
contract  But  to  remove  all  doubt  on  this  subject,  and  to  eztend  the 
same  rule  also  to  the  lex  loci  nativitatis ;  he  adds, '  Qualitates  personales 
certo  loco  alicui  impressas  ubique  circumferri  et  personam  comitarit 
cum  hoc  effectu  ut  ubivis  locorum  eo  jure  quo  tales  pessone  alibi  gau- 
dent  vel  subject!  sunt,  gaudeantur  et  subjiciantur.'  This  principle  was 
adopted  and  acted  on  in  two  very  remarkable  cases  by  your  Lordships 
then  proceeding  under  the  advice  of  Lord  Eldon;  I  mean  Crawford  v. 
Patrick,  and  Strathmore  v.  Bowes.  In  the  former,  a  child  having  been 
bom  before  marriage  in  America,  where  the  English  law  prevails, 
claimed  a  Scotch  estate  in  respect  of  the  subsequent  marriage  of  his 
parents  there,  of  whom  the  fiither  was  Scotch.  He  contended,  that  the 
question  having  arisen  upon  a  real  estate  in  Scotland,  the  Court  of  Ses- 
sion was  bound  to  administer  the  law  loci  rei  site,  and  that  law  declared 
him  legitimate.    But  the  Court  below  and  your  Lordships  hdd,  that 
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gitimate  him,  become  legitimate,  so  as  to  inherit  lands 
in  the  latter  country.     It  has  been  held  by  the  House 


the  lex  loci  rei  sitie  must  govern  the  succession  to  real  estate;  an 
doubtedly  it  must ;  and  if  that  law  gives  it  in  Kent  to  all  the  sons,  and 
in  Brentford  to  the  youngest,  and  elsewhere  to  the  eldest,  the  several 
sons  are  the  heirs  in  those  several  places.  But  when  it  is  said  the  law- 
ful issue  shall  take  ;  I  agree ;  I  too  say  only  the  legitimate  son  or  sons 
shall  inherit;  but  to  find  who  are  the  legitimate  sons,  I  must  ask  the 
law  of  the  birthplace,  which  fixes  the  status  of  legitimacy ;  of  the  per- 
sonal quality,  according  to  Huber,  that  travels  round  every  where  with 
the  party.  But  the  argument  assumes  a  narrower  and  apparently  closer 
form  still,  for  it  is  said  that  the  statute  declares  those  only  inheritable, 
who  are  bom  in  marriage,  and  that  Lord  Coke  accordingly  defines  the 
heir  to  be  him,  who  is  ex  justis  nuptiis  procreatus.  There  is  in  this, 
however,  a  great  fallacy:  *Bom  in  marriage' or  not;  *ex  justis  nuptiis 
procreatus '  or  not ;  is  to  be  determined  by  some  law  or  other ;  it  is 
not  a  question  that  answers  itself  and  in  one  way  only.  Then  what 
law  shall  determine  ?  Certainly  either  the  law  of  the  country,  where 
the  party  was  bom,  or  where  the  marriage  was  had ;  the  law  either 
of  the  country,  where  the  nuptie  were  had,  or  where  the  procreatio  took 
place.  A  question  might  arise,  where  the  events  happened  in  different 
countries ;  it  might  then  be  doubted  which  law  should  govern ;  which 
should  be  resorted  to  for  an  answer  to  the  question.  But  where  both 
events  happened  in  the  same  country,  as  here,  there  seems  no  doabt 
at  all  in  the  matter.  Now  the  law  of  the  country,  where  both  the 
marriage  and  the  birth  took  place,  declares  that  the  party  was  bom 
in  lawful  wedlock ;  that  he  was  ex  justis  nnptiis  procreatus ;  and  wholly 
denies,  that  he  was  bora  before  marriage,  or  out  of  wedlock.  Bat  it  m 
said,  that  this  is  a  fiction,  and  that  our  law  cannot  impcnt  the  fictions  of  a 
foreign  system,  though  its  principles  we  are  allowed  to  import  This 
distinction  I  do  not  profess  to  comprehend ;  what  is  a  fiction,  bat  a  prin- 
ciple ?  It  is  only  one  particular  view,  which  the  law  takes,  and  one  doe- 
trine,  which  it  lays  down.  Suppose  a  Scotch  Court  were  to  deny  the 
legitimacy  of  a  child,  who  was  bom  on  the  day  after  his  parents  mar- 
ried in  England,  should  we  not  say,  that  a  gross  absoroity  was  commit* 
ted  ?  Should  we  not  say,  the  child  was  bora  in  lawful  wedlock,  and 
hold  the  doctrine  absurd,  which  should  question  his  being  lawAiUy  be- 
gotten? Nay,  suppose  a  gift,  in  the  usual  terms,  to  the  heirs  of  the 
body  lawfully  begotten ;  we  should  let  the  child  bora  the  day  after 
marriage  take  under  such  a  gift,  although  it  was  clearly  not  lawfoUy 
begotten  in  point  of  fact  This  is  a  fiction  exactly  analogous  to  the 
Scotch  fiction.  The  Scotch  law  presumes,  against  the  fact,  the  mar- 
riage to  have  been  had  before  the  birth  of  the  child ;  our  law  presames^ 
against  the  fact,  the  marriage  to  have  been  had  before  the  cohabitation 
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of  the  parents,  would  not  give  him  such  a  capacity 
to  inherit  land,  and  that  the  stain  of  illegitimacy  by 


no  difference.  A  fixed  and  known  principle  of  common  law  has  exactly 
the  same  force  with  statutory  provision.  How  then  can  the  opposite 
principle  be  adopted  in  two  cases  identically  the  same  ?  The  Court 
below  says,  that  the  English  law  gives  not  an  estate  to  the  bastard  eignCf 
and  that  it  treats  him  as  bastard,  aldiough  by  the  law  of  his  birthplace 
he  was  legitimate.  The  Scotch  law  gives  die  estate  to  the  bastard 
eigne,  regarding  him  as  legitimate,  and  this  House  adjudged,  that  he 
should  not  take  that  estate,  only  because  he  was  illegitimate  by  the  law 
of  his  birthplace.  Your  Lordships  decided,  that  the  lex  loci  rei  site 
should  not  be  regarded,  when  it  differed  from  the  lex  loci  contractus  et 
nativitatis ;  you  decided  that  when  the  former  law  declared  for  legitimacy, 
it  should  yield  to  the  latter,  which  declared  for  bastardy.  How  can 
you  be  called  upon  here  to  decide  that  the  lex  loci  rei  sits  shall  not 
overrule  the  other  law,  and  that  again  in  favor  of  bastardy  ?  I  profess 
my  inability  to  understand  bow  these  two  decisions  of  the  same  ques- 
tion can  in  any  way  stand  togedier ;  nor  am  I  able  to  perceive,  that  the 
least  attention  was  paid  by  the  Court  below  to  those  important  decisions 
of  your  Lordships.  I  perceive  that  the  whole  argument  in  that  Court 
turned  upon  a  question  not  in  dispute  here.  The  learned  Judges  sup- 
pose, that  they  decide  the  question,  when  they  prove  that  the  English 
law  is  to  govern  the  case,  because  the  question  relates  to  real  property 
situated  in  England.  Now  undeniably  the  English  law  is  to  govern 
the  case  in  one  sense ;  the  eldest  lawful  son  is  to  succeed ;  but  who 
that  son  is  must  be  determined  by  the  law  of  his  birthplace,  and  by  the 
fact  found  that,  under  that  law,  the  lessor  of  the  plaintiff  is  eldest  law- 
ful son.  Nay  even  if  we  take  the  English  law  to  be,  that  lawful  son 
or  heir  is  he,  who  was  bom  in  wedlock,  then  we  have  here  the  fact 
found,  and  found  as  a  fact,  that  in  the  country,  where  he  was  bom,  the 
party  was  bom  in  wedlock.  No  one,  it  must  be  always  borne  in  mind, 
pretends  to  say,  that  the  English  law  can  in  any  way  dispose  of  the 
whole  question.  Admitting  that  the  rule  cited  from  Lord  Coke  in  refer- 
ence to  the  statute  of  Merton  is  to  govem  us,  heres,  qui  ex  justis  nuptiii 
procreatus  est,  no  one  contends,  that  the  question,  what  are  juste  nuptie, 
can  be  determined  otherwise  than  by  a  reference  to  the  lex  loci  contrac- 
tus, or  it  may  be,  loci  nativitatis.  To  that  foreign  law,  then,  we  must 
resort;  and  the  only  question  is,  at  what  period  of  our  inquiiy  this  re- 
course shall  be  had.  No  more  needs  be  said  to  show  how  very  far  from 
decisive  of  the  present  question  that  position  is,  which  alone  is  argued 
or  defended  by  the  leamed  Judges,  namely,  that  the  law  of  England 
must  govern.  It  doe^  govem,  but  with  the  aid,  throng  the  ministry 
of  the  foreign  law.  The  reference  made  to  the  dictum  of  the  Master 
of  the  Rolls,  in  Brodie  v.  Barry,  (2  Yes.  and  Bea.  p.  127,)  does  not 
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^72tsjzies    m.    «Jtct    pts^pacs^  ue    change  of   domicil 
oi  tbe  puHiti  «>  tW  cuacn'.  wiieie   the  marriage 


3ZZ.  run.  Tij-T^  r  iisoRi:!  Li  ai*  maai  oanatzj.  a  tiie  Mine 
3  r!s^;«c:  :::  "Sis  aous  juiu  iif  ai  Mi  Mcvi  lai  \tpamvt ; 
$3r  u«  -xicmt  z€  iuf  jv^  fccceaairiL  jugsmaat  mhem  the  m 
of  vjuest  M  coKisnisiL  U&r  I  M  jaianoe^  soai  myeUfuUy  to  ex- 
yrai  I  iix^  nec^er  «r  ace  Uitf  ^^bocma  iftt  aeceiieid  ail  the  couideim- 
txn,  -mzxik  it  oaerrs  is  :he  kuai  of  ;kii»  Seirtd  Jodfetr  I  know 
Bci.  tMt  s  cazaes  the  ar^TCDeoc  ziech  fvtMr:  Wit  them  is  a  proceediof, 
veil  kaswm  to  jccr  .Lori«L:ps  asuy  hes«  is  a  Coort  of  fenend  jurie- 
^ictko  Offer  :^  vbole  Ua:»^  KIfl^f««iL  tha^fk  wakaomrm  to  the  Couiti 
of  Ec^uiad :  the  proooB  c£  dec  jantx.  ;^iippaee  a  ^cclantor  of  le^- 
m^j  bod  been  hiao^  io  the  Scvoch  Costi  h j  the  Ie«cir  of  this 
pbiociii;  the  jod^mcat  vonld  have  bMn.  oai  futt  as  a  matter  of  coone, 
that  he  was  lavfol  mm  of  Wb.  BizthvhMlIe:  •mi  the  pieKnt  defeodant 
heiof  made  a  panj  to  thii  nit«  the  jaifaiet  cooU  bo  given  io  eri- 
dence  befcre  the  Cooit,  where  the  ejecuucol  now  before  m  waa  brought. 
I  agree,  that  soch  a  jodgmest  does  aoc  conclosvelj  bind ;  jet  it  would 
place  the  conflict  of  the  two  law*  in  a  aooiewhat  monger  light,  if  the 
EnglJrii  Court  should  proaouDce  him  bastard,  whom  the  Scotch  Court* 
ntting  in  the  countiy  of  his  biith,  had  pronounced  lawful  son.  But  if 
both  judgments  were  brought  here  bj  appeal  and  writ  of  error,  as  might 
easilj  happen,  jour  Lordships  would  be  compelled  to  affirm  the  sen- 
tence of  the  Scotch  Court,  and  jei  jou  are  now  asked  to  affirm  the 
opposite  judgment  of  the  King's  Bench.  Let  it  be  observed,  too,  that 
all  this  anomalj  m  in  England ;  it  begins  and  ends  here ;  for  the  Scotch 
Judges  have  decided  in  such  cases  with  perfect  consistency,  as  weU 
as  entire  unifbrmitj.  Those  learned  persons,  whose  &miliarit j  with  legal 
principle,  in  its  enlarged  sense,  is  derived  from  a  deep  study  of  the  feudal 
and  of  the  civil  law,  as  well  as  of  the  modem  jurisprudence  of  Scotland, 
have  been  guided  in  all  their  determinatioiis  of  such  questions  by  simple, 
latiooal,  and  intelligible  principles.  If  a  declarator  of  legitimacy  were 
brought  before  them  by  one  bom  in  England  before  marriage,  and 
whose  parents  afterwards  intermarried,  their  sentence  would  be,  that 
he  was  illegitimate ;  and  even  were  he  to  claim  a  Scotch  estOe  the 
law  would  be  the  same.  This  has  been  ruled  in  Scotland  in  the  cases 
more  than  once  referred  to,  and  affirmed  upon  appeal  here.  But  yoa 
aie  now  advised  to  takes  diflerent  course, when  the  same  qoestioii 
arises  in  another  part  of  the  United  Kingdom.  It  may  be  dbeenred, 
that,  in  referring  to  those  Scotch  cases,  the  learned  Chief  Justice  says^ 
without  discussing  them,  that  it  is  satisfactoiy  to  him,  that  the  form 
of  the  proceeding  (a  special  verdict)  was  such  as  to  cany  the  question 
before  the  same  tribunal  which  pronounced  those  decisionB.  In  the 
advice,  however,  which  has  been  given  to  this  tribunal  by  the  mam 
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binage,  and  whose  parents  aftowaids  become  resi- 
dents  ID  France,  and  theie  intennany  widioiit  being 
oatoialized,  and  sajs,  diat  die  duld  is  not  legitimated 
by  such  subsequent  marriage,  but  remains  iilegiti- 
mate,  as  he  was  hj  the  law  of  the  country  of  his 
birth.  The  conTerse  case  of  a  child  bom  in  France, 
and  the  parents  subsequendy  intennaiiying  in  Eng- 
land, he  holds  equally  dear,  and  that  thereby  the 
child  will  become  legidmate.^  Boullenois  has,  as  we 
have  also  seen,  pushed  his  doctrine  much  £aurther; 
£uther,  indeed,  than  seems  consistent  with  any  just 
princi{de,  especially  in  giving  a  retroactive  effect  to 
a  subsequent  naturalization  in  another  country.* 

^  93 II.  Meilin  supports  the  same  general  doctrine, 
holding,  that  it  is  impossible  to  consider  as  legitimate 
in  France  a  natural  child,  bom  in  England  of  English 
parents,  who  afterwards  intermarry  in  En^and.'  But^ 
that  a  natural  child  bora  in  France  of  French  parents, 
who  should  afterwards  remove  to  England,  and  there 
intermarry,  without  being  naturalized,  would  by  such 
subsequent  marriage  be  made  legitimate.^  In  each 
case  he  hdds,  that  the  law  of  the  place  of  the 
birth  of  the  child  gives  the  rule,  as  to  legitimacy  by 
a  subsequent  marriage. 

§  93  V.  Merlin  supposes,  that  Hertius  holds  a  dif- 
ferent doctrine,  and  affirms,  that  the  law  of  the 
place  of  marriage  gives  the  rule  as  to  legitimacy,  and 
not  that  of  the  place  (^  the  birth  of  the  child.  I  do 
not  so  understand  Hertius.     To  me  it  seems  clear, 

1  Ante,  4  93  d,  $  93  i;  1  BooUenoifl,  Obeerr.  4,  p.  63, 63. 
•«  Ibid. ;  Merlin,  in  hii  Oaest  de  Droit,  ait  LegUmaHonf  $  3,  n.  ], 
IMldlbatfl  thia  doctrine  of  Boullenoia. 
3  Merlin,  Queat  de  Droit,  art  LegUmidim,  il.iLl. 
«  ibid.  §  2,  n.  1, 2. 
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at  any  time  during  their  lives.^  And  to  this  very  day 
in  Catholic  countries,  marriages  are  prohibited  to  the 
priesthood,  and  to  persons  in  monastic  orders.  Yet 
it  would  be  extremely  difficult  to  maintain,  that  the 
marriage  of  a  nun,  or  a  monk,  or  a  priest,  celebrated 
in  America,  M'here  no  such  prohibition  exists,  ought, 
causd  professionisj  to  be  held  a  mere  nullity  on  ac- 
count of  such  foreign  prohibitions,  especially  where 
the  other  party  is  at  the  time  of  the  marriage  domi- 
ciled here,  and  as  such  is  entitled  to  the  protection  of 
our  laws. 

^  95.  By  the  laws  of  some  countries  the  subjects 
thereof  are  prohibited  from  intermarrying  with  for- 
eigners, or  with  persons  of  another  religious 
sect;  and  some  civilians  have  held,  that  such  laws 
are  of  universal  obligation,  and  accompany  the  per- 
son every  where.*^  But  it  can  hardly  be  supposed, 
that  any  other  nation  would  suffer  a  marriage  cele- 
brated in  its  own  dominions,  according  to  its  own 
laws,  between  such  persons,  and  especially  where  one 
of  them  was  a  citizen  or  subject  thereof,  to  be  deem- 
ed a  nullity  in  its  own  courts.  Such  a  narrow  pro- 
hibition would  justly  be  deemed  odious,  and  be  re- 
jected. 

^  96.  Another  case  may  be  put  of  even  a  more 
striking  character.  Suppose  a  person  to  be  a  slave 
in  his  own  country,  having  no  personal  capacity  to 
contract  there,  is  he,  upon  his  removal  to  a  foreign 
country,  where  slavery  is  not  tolerated,  to  be  still 
deemed  a  slave  ?    If  so,  then  a  Greek  or  Asiatic,  held 


1  2  Inst.  686, 687;  Com.  Dig.  Amm  oiui  J>me,  B. 2 ;  1  Woodes.  Lect 
16,  p.  422. 

s  See  Paul  Voet,  De  Statut  §  5,  ch.  2,  n.  1,  p.  178, 179,  edit  1661; 
Vattel,B.2,ch.8,§115. 
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the  undisputed  law  of  England.^  It  has  been  sol- 
emnly decided,  that  the  law  of  England  abhors,  and 
will  not  endure  the  existence  of  slavery  within  the 
nation ;  and  consequently,  as  soon  as  a  slave  lands, 
in  England,  he  becomes  ipso  facto  a  freeman,  and 
discharged  from  the  state  of  servitude.*^  Independent 
of  the  provisions  of  the  Constitution  of  the  United 
States,  for  the  protection  of  the  rights  of  masters  in 
regard  to  domestic  fugitive  slaves,  there  is  no  doubt, 
that  the  same  principle  pervades  the  common  law 
of  the  non  slave  holding  states  in  America ;  that 
is  to  say,  foreign  slaves  would  no  longer  be  deemed 
such  after  their  removal  thither.' 


I  See  cases  cited  20  Howell,  State  Trials,  12, 13, 14,  note ;  and  Canses 
C^I^bres,  vol.  13,  p.  492,  edit.  1747 ;  1  Burge,  Comment  on  Col.  and  For. 
Law,  ch.  10,  p.  739,  740. 

«  Somerset's  Case,  Loffl,  R.  1 ;  S.  C.  11  State  Trials,  (Hargrave  edit) 
340;  20  Howell,  State  Trials,  1  to  79;  Co.  Lit  79;  Harg.  note,  44; 
1  Black.  Comm.  424,  425,  Christian's  note,  and  Coleridge's  note ;  Forbes 
V.  Cochrane,  2  Bam.  &,  Cres.  448 ;  The  Amedie,  1  Acton,  R.  240;  S.  C. 
1  Dodson,  R.  64 ;  Id.  91,  95;  The  St  Louis,  2  Dodson,  R.  210 ;  The 
Slave  Grace,  2  Hagg.  Adm.  R.  94, 104, 105, 106, 107, 109, 110,  111,  118; 
1  Burge,  Comment  on  Col.  and  For.  Law,  P.  1,  ch.  10,  p.  734  to  p.  752. 

3  See  the  opinion  of  the  Court  delivered  by  Mr.  Justice  Porter,  in  Saul 
0.  His  Creditors,  17  Martin,  R.  598 ;  In  re  Francisco,  9  Aroer.  Jurist,  490 ; 
Butler  V.  Hooper,  1  Wash.  C.  C.  R.  499 ;  Ex  parte  Simmons,  4  Wash.  C. 
C.  R.  390.  See  also  Butler  v.  Delaplaine,  7  Serg.  &  Rawle,  R.  378 ;  Com- 
monwealth 0.  HoUoway,  6  Binn.  R.  213 ;  S.  C.  2  Serg.  &  Rawle,  R.  305; 
Lumsford  v.  Coquillon,  14  Martin,  R.  408 ;  Louis  v,  Cabarrus,  7  Louis.  R. 
170,  172 ;  1  Burge,  Comm.  on  Col.  and  For.  law,  P.  1,  ch.  10,  p.  744  to 
749.  Prigg  V.  Comm.  of  Penn.  16  Peters,  R.  541, 611, 612.  In  the  recent 
case  of  Commonwealth  v.  Aves,  1836,  before  Mr.  Chief  Justice  Shaw,  in 
Massachusetts,  it  was  expressly  held,  that  a  slave  brought  into  Massa- 
chusetts voluntarily  by  his  master,  from  a  slave  state  of  the  United  States, 
was  free  here,  and  could  not  be  recovered  or  carried  back  as  a  slave. 
Upon  that  occasion  the  learned  Judge  said ;  '*  The  question  now  before 
the  court  arises  upon  a  return  to  a  Habeas  Corpus,  originally  issued  in 
vacation,  by  Mr.  Justice  Wilde,  for  the  purpose  of  bringing  up  the  per- 
son of  a  colored  child,  named  Med,  and  instituting  a  legal  inquiry  into 
the  fact  of  her  detention,  and  the  cause,  for  which  she  was  detained.  By 
the  provisions  of  the  revised  code,  the  practice  upon  habeas  corpai 
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or  contracts  made  respecting  such  proi)erty,  in  coun- 
tries, where  slavery  is  permitted,  may  be  allowed  to 


of  the  child  remained  at  New  Orleans  in  a  state  of  slavery,  but  that 
Mrs.  Slater  brought  the  child  with  her  from  New  Orleans  to  Boston, 
having  the  child  in  her  custody,  as  the  agent  and  representative  of  her 
husband,  whose  slave  the  child  was,  by  the  laws  of  Louisiana.  When 
the  child  was  brought  thence,  the  object,  intent,  and  purpose  of  the  said 
Mary  Slater  being  to  have  the  said  child  accompany  her,  and  remain  in 
her  custody  and  under  her  care  during  her  temporary  absence  from  New 
Orleans,  and  that  the  said  child  should  return  with  her  to  New  Orleans, 
the  domicil  of  herself  and  husband ;  that  the  .said  child  was  confided 
to  the  custody  and  care  of  said  Aves  by  Mrs.  Slater,  during  her  tempo- 
raxy  absence  in  the  country  for  her  health.  The  respondent  concludes 
by  stating,  that  he  has  exercised  no  other  restraint  over  the  liberty  of  this 
child,  than  such  as  was  necessary  to  the  health  and  safety  of  the  child. 
Notice  having  been  given  to  Mr.  and  Mrs.  Slater,  an  appearance  has 
been  entered  for  them,  and  in  this  state  of  the  case  and  of  the  parties, 
the  cause  has  been  heard.  Some  evidence  was  given  at  the  former 
hearing,  but  it  does  not  materially  vary  the  facts  stated  in  the  re- 
turn. The  fact  testified,  which  was  considered  most  material,  was  the 
declared  intent  of  Mrs.  Slater  to  take  the  child  back  to  New  Orleans. 
But  as  that  intent  is  distinctly  avowed  in  the  return — that  is,  to  take  the 
child  back  to  New  Orleans,  if  it  could  be  lawfully  done,  it  doQS  not 
essentially  change  the  case  made  by  the  return.  This  return  is  now  to 
be  considered  in  the  same  aspect,  as  if  made  by  Mr.  Slater.  It  is  made, 
in  fact,  by  Mr.  Aves,  claiming  the  custody  of  the  slave  in  right  of  Mr. 
Slater,  and  that  claim  is  sanctioned  by  Mr.  Slater,  who  appears,  by  his 
attorney,  to  maintain  and  enforce  it  He  claims  to  have  the  child  as 
master,  and  carry  her  back  to  New  Orleans,  and,  whether  the  claim  has 
been  made  in  terms  or  not,  to  hold  and  return  her  as  a  slave,  that  intent 
is  manifest,  and  the  argument  has  veiy  properly  placed  the  claim  upon 
that  ground.  The  case  presents  an  extremely  interesting  question,  not 
so  much  on  account  of  any  doubt  or  difficulty  attending  it,  as  on  account 
of  its  important  consequences  to  those,  who  may  be  affected  by  it,  either 
as  masters  or  slaves.  The  precise  question  presented  by  the  claim  of 
the  respondent  is,  whether  a  citizen  of  any  one  of  the  United  States^ 
where  negro  slavery  is  established  by  law,  coming  into  this  State,  for 
any  temporary  purpose  of  business  or  pleasure,  staying  some  time,  but 
not  acquiring  a  domicil  here,  who  brings  a  slave  with  him  as  a  personal 
attendant,  may  restrain  such  slave  of  his  liberty  during  his  continuance 
here,  and  convey  him  out  of  this  state  on  his  return,  against  his  consent 
It  is  not  contended,  that  a  master  can  exercise  here  any  other  of  the 
rights  of  a  slave  owner,  than  such  as  may  be  necessary  to  retain  tba 
custody  of  the  slave  during  his  residence,  and  to  remove  him  on  his  re- 
turn.   Until  this  discussion,  I  had  supposed,  that  there  had  been  a^ndged 
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a  very  different  question,  how  far  the  original  state  of 
slavery  might  reattach  upon  the   party,   if  he  should 

reference  to  it  The  act  passed,  June,  1703,  imposed  certain  restrictions 
upon  manumission,  and  subjected  the  master  to  the  relief  and  support  of 
the  slaves,  notwithstanding  such  manumission,  if  the  regulations  were 
not  complied  with.  The  act  of  October,  1705,  levied  a  duty  and  imposed 
various  restrictions  upon  the  importation  of  negroes,  and  allowed  a  draw- 
back upon  any  negro,  thus  imported,  and  for  whom  the  duty  had  been 
paid,  if  exported  within  the  space  of  twelve  months,  and  bon^  fide  sold 
in  any  other  plantation.  How,  or  by  what  act  particularly,  slavery  was 
abolished  in  Massachusetts,  whether  by  the  adoption  of  an  opinion  in 
Somerset's  case,  as  a  declaration  and  modification  of  the  common  law, 
or  by  the  Declaration  of  Independence,  or  by  the  Constitution  of  1780, 
it  is  not  now  very  easy  to  determine,  and  it  is  rather  a  matter  of  curios- 
ity, than  of  utility ;  it  being  agreed  on  all  hands,  that,  if  not  abolished  be- 
fore, it  was  so  by  the  Declaration  of  Rights.  In  the  case  of  Winchendon 
V.  Hatfield,  (4  Mass.  R.  ]!;J3,)  which  was  a  case  between  two  towns 
respecting  the  support  of  a  pauper.  Chief  Justice  Parsons,  in  giving  the 
opinion  of  the  Court,  states,  that  at  the  first  action,  which  came  before 
the  Court  after  the  establishment  of  the  constitution,  the  judges  declared, 
tbat,  by  virtue  of  the  Declaration  of  Rights,  slavery  in  this  State  was  no 
more.  And  he  mentions  another  case,  Littleton  v.  Tuttle,  (4  Mass.  R. 
126,  note)  in  which  it  was  stated,  as  the  unanimous  opinion  of  the  Court, 
that  a  negro  bom  within  the  State,  before  the  constitution,  was  bom  firee, 
though  bom  of  a  female  slave.  The  Chief  Justice,  however,  states,  that 
the  general  practice  and  common  usage  have  been  opposed  to  this  opin- 
ion. It  has  recently  been  stated  as  a  fact,  that  there  were  judicial  de- 
cisions in  this  State  prior  to  the  adoption  of  the  present  constitution, 
holding,  that  negroes,  bom  here  of  slave  parents,  were  free.  A  fact  is 
stated  in  the  above  opinion  of  Chief  Justice  Parsons,  which  may  account 
for  this  suggestion.  He  states,  that  several  negroes,  bom  in  this  coun- 
try, of  imported  slaves,  had  demanded  their  freedom  of  their  masters  by 
suits  of  law,  and  obtained  it  by  a  judgment  of  court  The  defence  of 
the  master,  he  says,  was  faintly  made ;  for  such  was  the  temper  of  the 
times,  that  a  restless,  discontented  slave,  was  worth  little ;  and  when  his 
freedom  was  obtained  in  a  course  of  legal  proceedings,  his  roaster  was 
not  holden  for  his  support,  if  he  became  poor.  It  is  very  probable, 
therefore,  that  this  surmise  is  correct,  and  that  records  of  judgments  to 
this  eflfect  may  be  found ;  but  they  would  throw  very  little  light  on  the 
'  subject  Without  pursuing  this  inquiry  fkrther,  it  is  sufiicient  for  the 
purposes  of  the  case  before  us,  that  by  the  constitution  adopted  in  1780, 
slavery  was  abolished  in  Massachusetts,  upon  the  ground,  that  it  is  con- 
trary to  natural  right  and  the  plain  principles  of  justice.  The  terms  of 
the  first  article  of  the  Declaration  of  Rights  are  plain  and  explicit 
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case  of  this  sort,  held,  that  upon  such  a  return  of  the 
slave  to  his  original  domicil,  the  state  of  slavery  would 


who  have  had  foreign  colonies,  to  warrant  any  one  independent  comma- 
nity  to  say,  that  it  is  opposed  to  the  laws  of  nations.  The  anthorities 
are  cited  in  the  case  of  the  Antelope,  and  that  case  is  itself  an  authority 
directly  in  point  The  consequence  is,  that  each  independent  commu- 
nity, in  its  intercourse  with  every  other,  is  bound  to  act  on  the  principle, 
that  such  other  country  has  a  full  and  perfect  authority  to  make  such 
laws  for  the  government  of  its  own  subjects,  as  its  own  judgment  shall 
dictate,  and  its  own  conscience  approve,  provided  the  same  are  consistent 
with  the  law  of  nations ;  and  no  independent  community  has  any  right  to 
interfere  with  the  acts  or  conduct  of  another  State,  within  the  territo- 
ries of  such  State,  or  on  the  high  seas,  which  each  has  an  equal  right  to 
use  and  occupy ;  and  that  each  sovereign  State  governed  by  its  own 
laws,  although  competent  and  well  authorized  to  make  such  laws,  as  it 
may  think  most  expedient,  to  the  extent  of  its  own  territorial  limits,  and 
for  the  government  of  its  own  subjects,  yet  beyond  those  limits,  and 
over  those  who  are  not  its  own  subjects,  has  no  authority  to  enforce  her 
own  laws,  or  treat  the  laws  of  other  States  as  void,  although  contrary 
to  its  own  views  of  morality.  This  view  seems  consistent  with  most  of 
the  leading  cases  on  the  subject  Somerset's  case,  20  Howell,  State 
Trials,  I,  as  already  cited,  decides,  that  slavery,  being  odious  and  against 
natural  right,  cannot  exist,  except  by  force  of  positive  law.  But  it 
clearly  admits,  that  it  may  exist  by  force  of  positive  law.  And  it  may 
be  remarked,  that  by  positive  law,  in  this  connexion,  may  be  as  well 
understood,  customary  law,  as  the  enactment  of  a  statute ;  and  the  word 
is  used  to  designate  rules  established  by  tacit  acquiescence,  or  by  the 
legislative  act  of  any  State,  and  which  derive  their  force  and  authority 
from  acquiescence  or  enactment,  and  not  because  they  are  the  dictates 
of  natural  justice,  and  as  such  of  universal  obligation.  The  Louis, 
2  Dodson,  R.  238.  This  was  an  elaborate  opinion  of  Sir  Wnu  Scott 
It  was  the  case  of  a  French  vessel  seized  by  an  English  vessel  in  time 
of  peace,  whilst  engaged  in  the  slave  trade.  It  proceeded  upon  the 
ground,  that  a  right  of  visitation,  by  the  vesseb  of  one  nation,  of  the  vessels 
of  another,  could  only  be  exercised  in  time  of  war,  or  against  piratesi 
and  that  the  slave  trade  was  not  piracy  by  the  laws  of  nations,  except 
against  those,  by  whose  government  it  has  been  so  declared  by  law  or 
l>y  treaty.  And  the  vessel  was  delivered  up.  The  Amedie,  1  Acton,  R. 
240.  The  judgment  of  Sir  Wm.  Grant  in  this  case,  upon  the  point,  on 
which  the  case  was  decided,  that  of  the  burden  of  proof,  has  been 
doubted.  But  upon  the  point  now  under  discussion,  he  says,  but  we  do 
not  lay  down  as  a  general  principle,  that  this  is  a  trade,  which  cannot, 
abstractedly  speaking,  be  said  to  have  a  legitimate  existence.  I  say, 
abstractedly  speaking,  because  we  cannot  legislate  for  other  conntriefl ; 
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produced  by  the  change  of  local  situation,  is  far  from 
being  a  novelty  in  the  law.     A  residence  in  a  new 


coDsideriDgr  the  principles,  upon  which  they  were  decided,  they  will  be 
found  to  be  perfectly  reconcilable.  The  plaintiff,  a  British  subject, 
domiciled  in  East  Florida,  where  slavery  was  established  by  law,  wai 
the  owner  of  a  plantation,  and  of  certain  slaves,  who  escaped  thence 
and  got  on  board  a  British  ship  of  war  on  the  high  seas.  It  was  held, 
that  he  could  not  maintain  an  action  against  the  master  of  the  ship  for 
harboring  the  slaves  after  notice  and  demand  of  them.  Some  of  the 
opinions  given  in  this  case  are  extremely  instructive  and  applicable  to 
the  present  Holroyd,  J.,  in  giving  his  opinion  said,  that  the  plaintiff 
could  not  found  his  claim  to  the  slaves  upon  any  general  right,  because 
by  the  English  law  such  a  right  caimot  be  considered  as  warranted  by 
the  general  law  of  nature ;  that  if  the  plaintiff  could  claim  at  all,  it  must 
be  in  virtue  of  some  right,  which  he  had  acquired  by  the  law  of  the 
country,  where  he  was  domiciled ;  that  when  such  rights  are  recognised 
by  law,  they  must  be  considered  as  founded  not  upon  a  law  of  nature, 
but  upon  the  particular  law  of  that  country,  and  must  be  coexten- 
sive with  the  territories  of  that  State;  that  if  such  right  were  vio- 
lated by  a  British  subject,  within  such  territory,  the  party  grieved 
would  be  entitled  to  a  remedy ;  but  that  the  law  of  slavery  is  a  law 
in  invitum ;  and  when  a  party  gets  out  of  the  territory,  where  it  pre- 
vails, and  under  the  protection  of  another  power,  without  any  wrong- 
ful act  done  by  the  party  giving  that  protection,  the  right  of  the 
master,  which  is  founded  on  the  municipal  law  of  the  place  only, 
does  not  continue.  So  in  speaking  of  the  effect  of  bringing  a  slave  into 
England,  he  says,  he  ceases  to  be  a  slave  in  England,  only  because  there 
is  no  law  which  sanctions  his  detention  in  slavery.  Best,  J.,  declared 
his  opinion  to  the  same  effect  Slavery  is  a  local  law,  therefore  if  a  man 
wishes  to  preserve  his  slaves,  let  him  attach  them  to  him  by  affection, 
or  make  fast  the  bars  of  their  prison,  or  rivet  well  their  chains,  for  the 
instant  they  get  beyond  the  limits,  where  slavery  is  recognised  by  the 
local  law,  they  have  broken  their  chains,  they  have  escaped  from  their 
prison,  and  are  free.  That  slavery  is  a  relation  founded  in  force,  not  in 
right,  existing,  where  it  docs  exist,  by  force  of  positive  law,  and  not 
recognised  as  founded  in  natural  right,  is  intimated  by  a  definition  of 
slavery  in  the  civil  law :  *  Servitus  est  constitutio  juris  gentium,  qaft. 
quis  dominio  alieno  contra  naturam  subjicitur.'  Upon  a  general  review 
of  the  authorities,  and  upon  an  application  of  the  well  established  prin- 
ciples upon  this  subject,  we  think  they  fully  maintain  the  point  stated, 
that  though  slavery  is  contrary  to  natural  right,  and  to  the  principles  of 
jusUce,  humanity,  and  sound  policy,  as  we  adopt  them,  and  found  onr 
own  laws  upon  them,  yet  not  being  contrary  to  the  laws  of  nations,  if 
any  other  state  or  community  see  fit  to  establish  and  continue  slavery  by 
law,  so  far  as  the  legislative  power  of  that  country  extends,  we  are  bound 
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<v^«if*,livivvn,  "*#%  t»HiiUt  «^  (tmnft  «-Jdi  this  view  4f  tiift  Isir.  is  diis:  Tbat 
HV  •!**  jp*n**i"»i  %M  flftw  «F^1I  «!)icthUiihmi  law  of  t&»  Coomiimw«a&. 
Vwuf  «U»'«>'^  <*,«\iu^  *rijif^  hen«w»  it  »  enocnry  to  nacmil  tigjil;. 
«M  Mpn/iMf\f  v^  AimMrkvni  prmmnns  ^f  tbe  euntitBCino  cmC  Ib(ik% 
<f^»^AM  Vr  ^i^Jiv^  ^M  liivtrry  Ami  pitnoniil  n^ita  fd  all  penoai  widimi 
^  U<MfM  ^a4  ^nfift^  to  rh0t!  ffmfjtf^UfM  of  it*  Irtwf.  That  tfwagjb  1;^  rht 
hnn^A  *  ff^^itu  ^AfA<  fiMAftiAflf  fyj  '  ffirtn^^m  thin  c^ymwrxion,  a  SlM» 
fgf^ttf/^  firj  ifM  owA  Uw]!,  ami  b^wMo  ivbieh  aiMl  <Mr  own  iKere  v  nr 
^ffrfr4^r^.^  M^  opryft  rM  rj<lMT ;  but  which  in  this  reip^ct  are  at 
\^uA*rt4f  nm  Pff^f[n  I^Mm;  a  p^rwrn  may  accpire  a  jyoyeity  in  a 
jhnf  n^i^ff  ^/ptmtftf^^  h^ni^  c<»ntfarjr  to  natnral  rig^  and  aifixte<  fty 
P^*l  Uw^  iw  4fr;i«jtt4*!nl.  n^m  anch  locaJ  law  f<yr  ita  axisietice  and  < 
ftr»/l  Ufiihn  tf/fftfttry  Ur  thfft  fqndamemal  law  of  the  Hlate,  aoch  | 
f»^ht  //f  \ii*^mf\ff  r.nttfuA  h«  fiXfircwed  or  reco^iaed  here.  That  as  a 
^#in^fiil  ffilA^  all  iftrtm/m  c/rniiDf^  within  the  limits  of  a  State,  becm» 
mthjttti  u*  all  ifa  monf#!i|ial  lawa,  civil  and  criminal,  and  entitled  to  tha 
fff)vilf*(fn9«  «rhi/-h  th/M^  lawa  confer,  that  thia  role  applies  aa  well  to 
SAntVm^  a«  whif/^,  ^^xcirpt  th«  caaft  of  fugitives,  to  he  aflerwarda  conrid- 
Mr'ifl  i  flint  If  nw.U  \mfntinn  have  been  slaves,  they  hecome  free,  not  so 
Nifi#*h  tinraMiin  sny  altitrstion  is  made  in  their  status,  or  condition,  aa  be- 
I'liHHo  ftmrn  la  m  law,  which  will  warrant,  but  there  are  laws,  if  thej 
cliiir#«*  \ii  nyiiil  lh««fri«f  lv««a  of  tliem,  which  prohibit  their  forcible  deten- 
tloft,  or  forcible  nmiovnl.  That  tlio  law  ariaing  from  the  comity  of  na- 
tlofiin  cstiiMit  npplyf  hocaiiao  if  it  did,  it  would  follow  as  a  necessaiy 
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for  the  time,  when  they  reside  in  another  countrj, 
and  are  entitled  as  persons  totally  free,  although  they 


cannot  exist,  and  the  rights  and  powers  of  slave  owners  cannot  be  ex- 
ercised therein,  the  effect  of  this  provision  in  the  Constitution  and  laws 
of  the  United  States  is  to  limit  and  restrain  the  operation  of  this  gen- 
eral rule,  so  far  as  it  is  done  by  the  plain  meaning  and  obvious  intent 
and  import  of  the  language  used,  and  no  farther.  The  constitution 
and  law  manifestly  refer  to  the  case  of  a  slave  escaping  from  a  state, 
where  he  owes  service  or  labor,  into  another  state  or  territory.  He  is 
termed  a  fugitive  from  labor ;  the  proof  to  be  made  is,  that  he  owed 
service  or  labor,  under  the  laws  of  the  state  or  territory,  from  which  he 
fled,  and  the  authority  given  is  to  remove  such  fugitive  to  the  state, 
ftom  which  he  fled.  This  language  can,  by  no  reasonable  construction, 
be  applied  to  the  case  of  a  slave,  who  has  not  fled  from  the  state,  but 
who  has  been  brought  into  this  state  by  his  master.  The  same  con- 
clusion will  result  from  a  consideration  of  the  well  known  circum- 
stances, under  which  this  constitution  was  formed.  Before  the  adoption 
of  the  constitution,  the  states  were,  to  a  certain  extent,  lovereign  and 
independent,  and  were  in  a  condition  to  settle  the  terms,  upon  which 
they  would  form  a  more  perfect  union.  It  has  been  contended  by  some 
over  zealous  philanthropists,  that  such  an  article  in  the  constitution 
could  be  of  no  binding  force  or  validity,  because  it  was  a  stipulation 
contrary  to  natural  right  But  it  is  difficult  to  perceive  the  force  of 
this  objection.  It  has  already  been  shown,  that  slavery  is  not  contrary 
to  the  laws  of  nations.  It  would  then  be  the  proper  subject  of  treatiei 
among  sovereign  and  independent  powers.  Suppose,  instead  of  form- 
ing the  present  constitution,  or  any  other  confederation,  the  several 
states  had  become  in  all  respects  sovereign  and  independent,  would  it 
not  have  been  competent  for  them  to  stipulate,  that  fugitive  slaves 
should  be  mutually  restored,  and  to  frame  suitable  regulations,  under 
which  such  a  stipulation  should  be  carried  into  effect  ?  Such  a  stipula- 
tion would  be  highly  important  and  necessaiy,  to  secure  peace  and 
harmony  between  adjoining  nations,  and  to  prevent  perpetual  collisions 
and  border  wars.  It  would  be  no  encroachment  on  the  rights  of  the 
fugitive ;  for  no  stranger  has  a  just  claim  to  the  protection  of  a  for- 
eign state  against  its  will,  especially  where  a  claim  to  such  protec- 
tion would  be  likely  to  involve  the  state  in  war;  and  each  inde- 
pendent state  has  a  right  to  determine  by  its  own  laws  and  treaties 
who  may  come  to  reside  or  seek  shelter  within  its  limits.  Now 
the  constitution  of  the  United  States  partakes  both  of  the  nature 
of  a  treaty  and  of  a  form  of  government  It  regards  the  states,  to  a  cer- 
tain extent,  as  sovereign  and  independent  communities,  with  full  power 
to  make  their  own  laws,  and  regulate  their  own  policy,  and  fixes  the 
terms,  upon  which  their  intercourse  with  each  other  shall  be  conducted. 
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or  mistress  to  any  part  of  the  world.  But  that  privi- 
lege exists  no  longer  than  his  character  of  domestic 
slave  attaches  to  him;  for,  should  the  owner  deprive 
him  of  the  character  of  being  a  domestic  slave  by 
employing  him  as  a  field  slave,  he  would  be  deprived 
of  the  right  of  accompanying  his  master  out  of  the 
colony."  ^ 

^  97.  Struck  with  the  inconveniences  of  the  doc- 
trine of  the  ubiquity  of  the  law  of  the  domicil,  as  to 
the  capacity,  state,  and  condition  of  persons,  as  an 
absolute  and  general  doctrine,  a  learned  Judge  in  the 
Scottish  courts^  has  not  hesitated  to  hold,  that  no  such 
doctrine  is  recognised,  as  of  universal  obligation  in 
Scotland.     "  Would  a  marriage  here,"  (says  he,)  "  be 


cate  according  to  the  law  of  the  United  States,  ia  ben&  fide  remo?ing 
such  slave  to  his  own  domicil,  and  in  so  doing  passes  through  a  free 
state ;  where  the  law  confers  a  right  or  favor,  hy  necessary  implication  it 
gives  the  means  of  executing  it  Nor  do  we  give  any  opinion  upon  the 
case,  where  an  owner  of  a  slave  in  one  state,  is  bon4  fide  removing  to 
another  state,  where  slavery  is  allowed,  and  in  so  doing  necessarily 
passes  through  a  free*  state,  or,  arriving  by  accident  or  necessity,  he  is 
compelled  to  touch  or  land  therein,  remaining  no  longer  than  necessary. 
Our  geographical  position  exempts  us  fixxn  the  probable  necessity  of  con- 
sidering such  a  case,  and  we  give  no  opinion  respecting  it  The  child, 
who  is  the  subject  of  this  habeas  corpus,  being  of  too  tender  years  to 
have  any  will  or  give  any  consent  to  be  removed,  and  her  mother  being 
a  slave,  and  having  no  will  of  her  own,  and  no  power  to  act  for  her  child, 
she  is  necessarily  left  in  the  custody  of  the  law.  The  respondent  having 
claimed  the  custody  of  the  child,  in  behalf  of  Mr.  and  Mrs.  Slater,  who 
claim  the  right  to  carry  her  back  to  Louisiana,  to  be  held  in  a  state  of 
slavery,  we  are  of  opinion,  that  his  custody  is  not  to  be  deemed  by  the 
Court  a  proper  and  lawfiil  custody.  Under  a  suggestion  made  in  the 
outset  of  this  inquiiy,  that  a  probate  guardian  would  probably  be  ap- 
pointed, we  shall  for  the  present  order  the  child  into  a  temporary  custody, 
to  give  time  for  an  application  to  be  made  to  the  Judge  of  Probate. 

1  The  Slave  Grace,  2  Hagg.  Adm.  R.  94, 113, 114.  It  seems  that 
Christineus  and  Gudelin  held  the  same  opinion  as  Lord  Stowell.  See 
Christinnus,  Vol.  4,  Decis.  80,  n.  4,  p.  115,  cited  also,  1  Burge,  Com. 
on  CoL  and  For.  Law,  P.  ],  ch.  10,  p.  749. 

s  Lord  Meadowbank ;  Fergusson  on  Mar.  and  Divorce,  Appz.  361, 363. 
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or  mistress  to  any  part  of  the  world.  But  that  privi- 
lege exists  DO  longer  than  his  character  of  domestic 
slave  attaches  to  him;  for,  should  the  owner  deprive 
him  of  the  character  of  being  a  domestic  slave  by 
employing  him  as  a  field  slave,  he  would  be  deprived 
of  the  right  of  accompanying  his  master  out  of  the 
colony."  * 

^  97.  Struck  with  the  inconveniences  of  the  doc- 
trine of  the  ubiquity  of  the  law  of  the  domicil,  as  to 
the  capacity,  state,  and  condition  of  persons,  as  an 
absolute  and  general  doctrine,  a  learned  Judge  in  the 
Scottish  courts^  has  not  hesitated  to  hold,  that  no  such 
doctrine  is  recognised,  as  of  universal  obligation  in 
Scodand.     "  Would  a  marriage  here,''  (says  he,)  "  be 


cate  accordiDg  to  the  law  of  the  United  States,  is  beD&  fide  remo?ing 
such  slave  to  his  own  domicile  and  in  so  doing  passes  through  a  free 
state ;  where  the  law  confers  a  right  or  favor,  hy  necessary  implication  it 
gives  the  means  of  executing  it  Nor  do  we  give  any  opinion  upon  the 
case,  where  an  owner  of  a  slave  in  one  state,  is  bon4  fide  removing  to 
another  state,  where  slavery  is  allowed,  and  in  so  doing  necessarily 
passes  through  a  free*  state,  or,  arriving  by  accident  or  necessity,  he  is 
compelled  to  touch  or  land  therein,  remaining  no  longer  than  necessary. 
Our  geographical  position  exempts  us  fixxn  the  probable  necessity  of  con- 
sidering such  a  case,  and  we  give  no  opinion  respecting  it  The  child, 
who  is  the  subject  of  this  habeas  corpus,  being  of  too  tender  years  to 
have  any  will  or  giwe  any  consent  to  be  removed,  and  her  mother  being 
a  slave,  and  having  no  will  of  her  own,  and  no  power  to  act  for  her  chUd| 
she  is  necessarily  left  in  the  custody  of  the  law.  The  respondent  having 
claimed  the  custody  of  the  child,  in  behalf  of  Mr.  and  Mrs.  Slater,  who 
claim  the  right  to  carry  her  back  to  Louisiana,  to  be  held  in  a  state  of 
slavery,  we  are  of  opinion,  that  his  custody  is  not  to  be  deemed  by  the 
Court  a  proper  and  lawfiil  custody.  Under  a  suggestion  made  in  the 
outset  of  this  inquiiy,  that  a  probate  guardian  would  probably  be  ap- 
pointed, we  shall  for  the  present  order  the  child  into  a  temporary  custody, 
to  give  time  for  an  application  to  be  made  to  the  Judge  of  Probate. 

1  The  Slave  Grace,  2  Hagg.  Adm.  R.  94, 113, 114.  It  seems  that 
Christineus  and  Gudelin  held  the  same  opinion  as  Lord  Stowell.  See 
Christinnus,  Vol.  4,  Decis.  80,  n.  4,  p.  115,  cited  also,  1  Burge,  Com. 
on  CoL  and  For.  Law,  P.  1,  ch.  10,  p.  749. 

*  Lord  Meadowbank ;  FergoMon  on  Mar.  and  Divorce,  Appz.  361, 963. 
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ted  to  operate  universally,  and  form  privileged  castes, 
living  each  under  separate  laws,  like  the  barbarous 
nations  during  many  centuries  after  their  settlement 
in  the  Roman  empire."  * 

^  98.  These  diversities  in   the   practical   jurispru- 
dence of  different  countries,  as  to  the  effect  of  per- 
sonal ability  and  disability,  and  personal  capacity  or 
incapacity,  abundantly  establish,  in  the  first  place,  that 
there  is  no  general  rule  on  the  subject,  which  is  ad- 
mitted by  all  nations;  and,  in  the  next  place,  that  the 
very  exceptions    introduced,  or    conceded,  by  those, 
who  most  strenuously  contend  for  the  universal  ope- 
ration of  the  law  of  the  domicil  of  the  party,  either 
native    or    acquired,    in    cases    of   this     nature,    as 
satisfactorily  establish,   that    no    general  rules,  have 
been  or  can  be  established,  which  may  not  work  seri- 
ous inconvenience   to  the  interests  or  institutions  of 
some  particular  countries,  or  to  some  particular  class- 
es  of  capacities   or    incapacities.     The  proper  con- 
clusion, then,  to  be  drawn  from  this  review  of  the 
subject  is,  that  the  rule  of  Huberus  is  correct,  that 
no  nation  is  under  any  obligation  to  give  effect  to  the 
laws  of  any  other  nation,  which  are   prejudicial   to 
itself  or  to  its  own  citizens ;  that  in  all  cases  every  na- 
tion must  judge   for  itself,  what  foreign  laws  are  so 
prejudicial  or  not ;  and  that,  in  cases  not  so  prejudi- 
cial, a  spirit  of  comity  and  a  sense  of  mutual  utility 
ought  to  induce  every  nation  to  allow  full  force  and 
effect  to  the  laws  of  every  other  nation.     This  is  the 
doctrine  asserted  by  Mr.  Chancellor  Kent ;  and  it  cer- 
tainly has  a  most  solid  foundation  in  the  actual  prac- 
tice of  nations.     "  There  is  no    doubt,"  (says  he,) 

1  Lord  Meadowbank ;  Ferganon  on  Mtr.  and  Divorce,  App.  961|  d&L 


186  CONFLICT    OF   LAWS.  [CH.  IV. 

and  ill  foreign  nations,  upon  the  same  common  ground 
of  international  Jurisprudence,  that  is  to  say,  upon  a 
general  comity,  founded  in  the  sense  of  mutual  inter- 
ests, mutual  benefits,  and  mutual  obligations  to  culti- 
vate peace  and  harmony.  It  was  said,  on  a  recent 
occasion,  with  great  force  and  propriety,  by  Mr.  Chief 
Justice  Taney,  in  delivering  the  opinion  of  the  Su- 
preme Court ;  "  The  comity  thus  extended  to  other 
nations  is  no  impeachment  of  sovereignty.  It  is  the 
voluntary  act  of  the  nation,  by  which  it  is  offered, 
and  is  inadmissible,  when  contrary  to  its  policy  or 
prejudicial  to  its  interests.  But  it  contributes  so 
largely  to  promote  Justice  between  individuals,  and 
to  produce  a  friendly  intercourse  between  the  sove- 
reignties, to  which  they  belong,  that  courts  of  Justice 
have  constantly  acted  upon  it,  as  a  part  of  the  volun- 
tary law  of  nations.^ 

^  100.  In  concluding  this  discussion,  as  to  the 
operation  of  foreign  laws  on  questions  relating  to  the 
capacity,  state,  and  condition  of  persons,  it  may  be 
useful  to  bring  together  some  of  those  rules,  which 
seem  best  established  in  the  Jurisprudence  of  England 
and  America,  leaving  others  of  a  more  doubtful  char- 
acter and  extent  to  be  decided,  as  they  may  arise  in 
the  proper  forum. 

^  101.  First.  The  capacity,  state,  and  condition 
of  persons  according  to  the  law  of  their  domicil  will 
generally  be  regarded,  as  to  acts  done,  rights  acquir- 
ed, and  contracts  made,  in  the  place  of  their  domicil, 
touching  property  situate  therein.  If  these  acts, 
rights,  and  contracts  have  validity  there,  they  will  be 

1  Bank  of  AugosU  v.  Earle,  13  Peten,  R.  589. 
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not  by  the  means  within  his  reach,  but  by  recourse  to 
the  law  of  the  domicil  of  the  person,  with  whom  he 
was  dealing,  whether  the  latter  has  attained  the  age 
of  majority,  and,  consequently,  whether  he  is  compe- 
tent to  enter  into  a  valid  and  binding  contract.  If  the 
country,  in  which  the  contract  was  litigated,  was  also 
that,  in  which  it  had  been  entered  into,  and  if  the 
party  enforcing  it  were  the  subject  of  that  country, 
it  would  be  unjust,  as  well  as  unreasonable,  to  invoke 
the  law  of  a  foreign  state  for  the  benefit  of  the  for« 
eigner,  and  to  deprive  its  own  subject  of  the  benefit 
of  the  law  of  his  own  state.''  * 

^  102  6.  He  adds ;  ^^  It  has  been  hitherto  assumed, 
that,  according  to  the  law  of  the  domicil,  the  person 
was  a  minor,  and  incapable  of  contractmg,  although 
he  had  attained  the  age,  which  in  loco  contractus  con- 
stituted msyority,  and  where,  according  to  that  law, 
he  was  competent  to  contract.  In  such  a  case,  it  has 
been  submitted,  that  the  Lex  loci  contractus  ought  to  be 
fdlowed.  It  ought  also  to  be  followed,  if  the  converse 
of  that  case  occurred,  and  he  had  attained  majority 
according  to  the  law  of  his  domicil,  but  was  a  minor 
according  to  that  which  prevailed  in  loco  contractus. 
It  is  true,  in  the  latter  case,  the  party  was  sul^ect  to 
no  greater  liability,  than  he  would  have  incurred  in 
the  place  of  his  domicil.  But  if  the  principle  be 
correct,  that  the  Lex  loci  contractus  ought  to  determine 
the  validity  of  a  contract,  when  that  validity  depends 
on  the  capacity  of  the  contracting  party,  it  must  be 
uniformly  applied,  whether  the  law  prevailing  in  the 
domicil  be  tliat,  which  capacitates  or  ihcapacitates. 
For  it  would  not  be  reasonaUe,  that  two  different 

1  1  Barge,  Comm.  on  Col.  and  For.  Law,  P.  1,  cb.  4,  p.  ISSL 
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be  recognised  in  any  country,  whose  institutions 
and  policy  prohibit  slavery.^ 

§  105.  Fifthly.  In  questions  of  legitimacy,  or  ille- 
gitimacy, the  law  of  the  place  of  the  marriage 
will  generally  govern,  as  to  the  issue  subsequently 
bom.  If  the  marriage  is  valid  by  the  law  of  that 
place,  it  will  generally  be  held  valid  in  every  other 
country,  for  the  purpose  of  ascertaining  legitimacy 
and  heirship.  If  invalid  there,  it  will  generally  (if 
not  universally)  be  held  invalid  in  every  other  coun- 
try.* 

^  106  a.  Sixthly.  As  to  issue  bom  before  the  mar- 
riage, if  by  the  law  of  the  country,  where  they  are 
born,  they  would  be  le^timated  by  the  subsequent 
marriage  of  their  parents,  they  will  by  such  subse- 
quent marriage  (perhaps  in  any  country,  but  at  all 
events)  in  the  same  country,  become  legitimate,  so 
that,  this  character  of  legitimacy  will  be  recognised 
in  every  other  country.  If  illegitimate  there,  the 
same  character  will  belong,  to  them  in  every  other 
country.' 

^106.  Seventhly.  No  nation  being  under  any 
obligation  to  yield  up  its  own  laws,  in  regard  to  its 
own  sulgects,  to  the  laws  of  other  nations,  it  will 
not  suffer  its  own  subjects  to  evade  the  operation 
of  its  own  fundamental  policy  or  laws,  or  to  commit 
frauds  in  violation  of  them,  by  any  acts  (»-  contracts 
made  with  that  design  in  a  foreign  country ;  and  it 
will  judge  for  itself,  how  far  it  will  adopt,  and  how 
far  it  will  reject,  any  such  acts  or  contracts.  Hence 
the  acts  of  prodigals,  of  minors,  of  idiots,  of  lunatics, 

I  Co. Lit  79, b.;  Harg. n. 44$  ante, $ 96. 

«  Ante,  §  79;  80,  81,  86. 

3  Ante,  §87,  §87  a;  Munro  v. Saonden,  6  Bligh,  R.  468. 
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riage  after  a  divorce,  lawful  by  the  law  of  the  place, 
to  which  they  have  removed.^  In  short,  every  na- 
tion, in  these  and  the  like  cases,  will  govern  itself  by 
such  rules  and  principles  as  are  best  adapted  in 
its  own  judgment  to  subserve  its  own  substantial  in- 
terests, and  fixed  policy,  and  to  uphold  its  own  insti- 
tutions, as  well  as  to  promote  a  liberal  intercourse, 
and  a  spirit  of  confidence  and  reciprocal  comity  with 
all  other  nations.  But  this  subject  will  be  more  fully 
considered  in  the  succeeding  chapters. 

1  See  Rex  r.  Lolley,  1  Russ.  &  Ryan's  Case,  236 ;  Tovey  v.  Lindsay, 
1  Dow,  R.  124 ;  Beazley  v.  Beazley,  3  Hagg.  EccL  R.  639 ;  McCarthy  v. 
De  Caix,  1831,  2  Russ.  &  Mylne,  R.  620.  But  see  Warrender  v.  War- 
render,  9  Bligh,  R.  89 ;  post,  §  215  to  §  231. 
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prescribed  by  law,  and  endowed  with  civil  conse- 
quences. In  many  civilized  countries,  acting  under 
a  sense  of  the  force  of  sacred  obligations,  it  has  had 
the  sanctions  of  religion  superadded.  It  then  be- 
comes a  religious,  as  well  as  a  natural  and  civil 
contract;  for  it  is  a  great  mistake  to  suppose,  that 
because  it  is  the  one,  therefore  it  may  not  likewise 
be  the  other.^  The  common  law  of  England  (and 
the  like  law  exists  in  America)  considers  marriage 
in  no  other  light  than  as  a  civil  contract.  The 
holiness  of  the  matrimonial  state  is  left  entirely 
to  ecclesiastical  and  religious  scrutiny.*  In  the 
Catholic  countries,  and  in  some  of  the  Protes- 
tant countries,  of  Europe,  it  is  treated  as  a  sacra- 
ment.^ 

^  109.  There  are  some  remarks  on  this  subject, 
made  by  a  distinguished  Scottish  judge,  so  striking, 
that  they  deserve  to  be  quoted  at  large.'*  "  Marriage 
being  entirely  a  personal,  consensual  contract,  it  may 
be  thought  that  the  Lex  loci  must  be  resorted  to  in 
expounding  every  question,  that  arises  relative  to  it. 
But  it  will  be  observed,  that  marriage  is  a  contract 
sui  generisy  and  differing,  in  some  respects,  from  all 
other  contracts ;  so  that  the  rules  of  law,  which  are 
applicable  in  expounding  and  enforcing  other  con- 
tracts, may  not  apply  to  this.  The  contract  of  mar- 
riage is  the  most  important  of  all  human  transactions. 
It  is  the  very  basis  of  the  whole  fabric  of  civilized 
society.  The  status  of  marriage  is  juris  gentium^  and 
the  foundation  of  it,  like  that  of  all  other   contracts, 


1  Dalrymple  v.  Dalrymple,  2  Hagg.  Consist  R.63;  Linclo  v.Belisario, 
1  Hagg.  Consist.  R.  23L 
9  1  Black.  Comm.  433. 

3  Daliymple  v.  Dalrymple,  3  Hagg.  Consist  R.  63  to  65. 
^  Lord  Robertson,  in  Fergusson  on  Marr.  and  Divorce,  397  to  399. 
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^  111.  "  It  is  said,  that,  in  every  contract  the  par- 
ties bind  themselves,  not  only  to  what  is  expressly 
stipulated,  but  also  to  what  is  implied  in  the  nature 
of  the  contract ;  and  that  these  stipulations,  whether 
express  or  implied,  are  not  affected  by  any  subse- 
quent change  of  domicil.  This  may  be  true  in  the 
general  case,  but,  as  already  noticed,  marriage  is  a 
contract  sui  generis^  and  the  rights,  duties,  and  obli- 
gations, which  arise  out  of  it,  are  matters  of  so  much 
importance  to  the  well-being  of  the  State,  that  they 
are  regulated,  not  by  the  private  contract,  but  by 
the  public  laws  of  the  State,  which  are  imperative 
on  all,  who  are  domiciled  within  its  territory.  If  a 
man  in  this  country  were  to  confine  his  wife  in  an 
iron  cage,  or  to  beat  her  with  a  rod  of  the  thickness 
of  the  Judge's  finger,  would  it  be  a  justification  in 
any  court,  to  allege,  that  these  were  powers,  which 
the  law  of  England  conferred  on  a  husband,  and 
that  he  was  entitled  to  the  exercise  of  them,  be- 
cause his  marriage  had  been  celebrated  in  that  coun- 
try? 

^  112.  ^^In  short,  although  a  marriage,  which  is 
contracted  according  to  the  Lex  locij  will  be  valid 
all  the  world  over,  and  although  many  of  the  obliga- 
tions incident  to  it  are  left  to  be  regulated  solely 
by  the  agreement  of  the  parties ;  yet  many  of  the 
rights,  duties,  and  obligations,  arising  firom  it,  are 
so  important  to  the  best  interests  of  morality  and 
good  government,  that  the  parties  have  no  control 
over  them;  but  they  are  regulated  and  enforced  by 
the  public  law,  which  is  imperative  on  all,  who  are 
domiciled  within  its  jurisdiction,  and  which  cannot 
be  controlled  or  affected  by  the  curcumstance,  that 
the  marriage  was  celebrated  in  a  country,  where  the 
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polygamy  and  incest;  those  positively  prohibited  by 
the  public  law  of  a  country,  from  motives  of  policy ; 
and  those  celebrated  in  foreign  countries  by  subjects, 
entitling  themselves  under  special  circumstances  to 
the  benefit  of  the  laws  of  their  own  country.^  Cases, 
illustrative  of  each  of  these  exceptions,  have  been 
already  alluded  to.^ 

^114.  In  respect  to  the  first  exception,  that  of 
marriages,  involving  polygamy  and  incest,  Christianity 
is  understood  to  prohibit  polygamy  and  incest;  and 
therefore  no  Christian  country  would  recognise  polyga^ 
my,  or  incestuous  marriages.^  But  when  we  speak  of 
incestuous  marriages,  care  must  be  taken  to  confine  the 
doctrine  to  such  cases,  as  by  the  general  consent  of  all 
Christendom  are  deemed  incestuous.  It  is  difficult  to 
ascertain  exactly  the  point,  at  which  the  law  of  nature, 
or  the  authority  of  Christianity,  ceases  to  prohibit  mar- 
riages between  kindred;  and  Christian  nations  are 
by  no  means  generally  agreed  on  this  sulgect.^  In 
most  of  the  countries  of  Europe,  in  which  the  canon 
law  has  had  any  authority  or  influence,  marriages  are 
prohibited  between  near  relations  by  blood,  or  by  mar- 
riage, or  in  other  words,  by  consanguinity,  or  by  affin- 
ity ;  and  the  canon  and  the  common  law  seem  to  have 
made  no  distinction  on  this  point  between  consan- 
guinity, or  relation  by  blood,  and  affinity,  or  rela- 
tion by  marriage,  although  there  certainly  is  a  very 

1  1  Burge,  Comm.  on  CoL  and  For.  Law,  ch.  5,  §  3,  p.  188. 
9  Ante,  §  89. 

3  Paley  on  Moral  Phil  B.  3,  ch.  6;  2  Kent,  Comm.  Lect  26, p.  81, 
3d  edit ;  I  BI.  Comm.  436.  See  Grotiua,  B.  2,  ch.  5,  §  9;  Greenwood  v. 
Curtis,  6  Mass.  R.  378 ;  1  Burge,  Comm.  on  Col.  and  For.  Law,  P.  1,  ch. 
5,  §  3,  p.  188, 189, 190 ;  Huberus,  Lib.  1,  tit  3,  §  8.  See  Swift  r.  Kelly, 
3  Knapp,  R.  258, 279. 

4  Grotius,  B.  2,  ch.  5,  §  12, 13, 14.  See  1  Brown,  Civ.  Law,  61  to  65 ; 
1  Burge,  Comm.  on  Col.  and  For.  Law,  ch.  5,  §  3,  p.  188. 


200  CONFUCT   OF   LAWS.  [CH.  V. 

sister  in  the  collateral  line,  whether  of  the  whole  blood, 
or  of  the  half  blood ;  ^  and  indeed,  such  marriages 
seem  repugnant  to  the  first  principles  of  social  order 
and  morality.  It  has  been  well  remarked  by  Mr. 
Chancellor  Kent,  that  it  will  be  found  difficult  to 
carry  the  prohibition  farther  in  the  coUatend  line, 
than  the  first  degree,  (that  is,  beyond  brother  and 
sister,)  unless  where  the  legislature  have  expressly 
provided  such  a  prohibition.^     Grotius  has  expressed 


1  2Kent,Con]iiLLectd6,p.83,84,3dedit  See  also  Butler  v.  GastriU, 
Gilb.  Eq.  R.  156;  1  Barge,  Comm.  on  Col.  and  For.  Law,  P.  1,  ch.  6,  §  1, 
p.  127;  Id.  §  3,  p.  188;  Grotius  de  Jure  Belli,  Lib.  2,  ch.  5,  §  12,  n. 2 ; 
Id.  §  13,  n.  3  to  n.  7. 

9  Wightman  r.  Wightman,  4  John,  Ch.  R.  343.  — The  whole  remarks 
of  the  learned  Chancellor  on  this  occasion  deserve  to  be  cited  at  large. 
'<  Besides  the  case  of  lunacy,  now  before  me,  I  have,  hypotheticallj, 
mentioned  the  case  of  a  marriage  between  persons  in  the  direct  lineal 
line  of  consanguinity,  as  clearly  unlawful  by  the  law  of  the  land,  inde- 
pendent of  any  church  canon,  or  of  any  statute  prohibition.  That 
such  a  marriage  is  criminal  and  void  by  a  Law  of  Nature,  is  a  point 
universally  conceded.  And,  by  the  Law  of  Nature,  I  understand, 
those  fit  and  just  rules  of  conduct,  which  the  Creator  has  prescribed 
to  Man,  as  a  dependent  and  social  being ;  and  which  are  to  be  ascer- 
tained from  the  deductions  of  right  reason,  though  they  may  be  more 
precisely  known,  and  more  explicitly  declared  by  Divine  Revelation. 
There  is  one  other  case,  in  which  the  marriage  would  be  equally  void, 
causa  consanguinitatis,  and  thi^t  is  the  case  of  brother  and  sister :  and 
since  it  naturally  arises,  in  the  consideration  of  this  subject,  I  will 
venture  to  add  a  few  incidental  observations.  I  am  aware,  that  when 
we  leave  the  lineal  line,  and  come  to  the  relation  by  blood  or  affinity 
in  the  collateral  line,  it  is  not  so  easy  to  ascertain  the  exact  point, 
at  which  the  Natural  Law  has  ceased  to  discountenance  the  union. 
Though  there  may  be  some  difference  in  the  theories  of  different  writers 
on  the  Law  of  Nature,  in  regard  to  this  subject,  yet  the  general  current 
of  authority,  and  the  practice  of  civilized  nations,  and  certainly  of  the 
whole  Christian  world,  have  condemned  the  connection  in  the  second 
case,  which  has  been  supposed,  as  grossly  indecent,  immoral,  and 
incestuous,  and  inimical  to  the  purity  and  happiness  of  families,  and  tm 
forbidden  by  the  Law  of  Nature."  (Grotius  de  Jure,  &c.  lib.  2,  c.  5,  s. 
13;  Puffend.  de  Jure,  Gent  lib.  6,  c.  1,  s.  34:  Id.  de  Off.  Hom.  lib.  2, 
c.  2,  S.8;  Heinecc.  Oper.  tom.  8,  pars  2,  p.  203;  Taylor's  Elem.  Civ. 
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««M  yjmjni^^  tm  iir  tuihu  mitt  moribus  veianturj 
iiiciia  smu  csst^mirf^  fm  nfcgj^  erperiendo  discetj 
imam  ta  su  iijfic:£t.  awrjjiMJ— i  mompassit^ 

^  1 14  i.  A:  id  :;«ncs;..  ift  oi1m»  cases  of  consan- 
4;tiitttt»  lux  ia  :ihf  iiitftiL  Iine«  w  m  ike  first  degree  of 
Jie  ouibtixfRU  liie.  :atfw  i^  nnk  imn  for  diversity  of 
oiMUiKnt  juii  juMJ^tneftc  JOiMi^  J<nls»  and  of  practice 
jitKni^  rtdOiAts^  GKiQtis:  ltt$  dken  notice  of  this 
vii:$4uiciKnt»  .UHt  s^tjc^:  <(^Mr  MM/iblli  expressio  osten- 
ie>t  iWtMf  ikvrnaMit.  i/miifd  0^  Mrr  kas  et  alios  re- 
«Miuit^  ^tMiMk^  Dfeu^  be  »Ts^  tkat  it  is  forbidden 
lu  ukurr;^  .ui  JutK  ^m  tke  &diers  side;  but  not  the 
viau^dit^  ^M*  Ji  brocii^^  wW  »  of  the  same  degree. 
VuiM  iiK^i^e  jumUMJom  vftpMBm  ««rMina  est.  At  filiam 
Y<44i«cs  ^i  Mr  z^  ^nAss.  J»iofnt  (MMom  mom  e^.^  In 
Ku^kuKi  it  hhi^  iK^ftt  ik^.^)ilK%i  bv  sacute,  that  all  per- 
siHft^  UM>  ttt^(ull>  itiim;«^  but  5acb  as  are  prohibited 
t>^  IkhI'^  l.4w^  that  bs,  $aclit  as  are  within  the  Leviti- 
v,Nul  Jk^tvv5w^     liKKff  this  gettwai  provision,   it  has 


Uw  'iuimI  tuM^  4ikI  itt  ih^  c>M!U9mt  liMi  btyoad  the  degree  of  brothers 
:u«Ji  «m4knm^  c>ma%U  not  >«^  W  tkciiNil  nMd»  M  igmiost  the  first  princi- 
ukiM  ^^  9i^hK>.  IV  ^>«^  gc  m>^w  gf  tU  the  ofttioDS,  to  whom  I  have 
ivi^ivJ»  JkH  ittJv^  g\\(%^  *Ji«  pciilubtbott  to  remoter  degrees;  but 
UiM  )* 3iuy|mi^  v>u(  s>i'  Uk^  i)uii4y  ciicHi;  uii  I  cuboI  put  the  prohibition 
vHi  au\v  oitwf  gcvauj  Okui  {mhUh^  UMUfadwa  Tbeie  is  a  great  diver- 
«i\2<  \)4'  UM^  ^Mk  Uu»  Mibj^^  N^^|«M  iNMQw  MH|«e  dkta  re^o.  The 
Umiuus^  uiu«t  bv  \^t\  utkUl  thir  !i>gwktur»  thinks  proper  to  make 
«CH4M  t)«v\MK»u  ku  ih^  c«*K  ti>  ihar  i^fmcMM  of  religioD»  and  to  the 
ssMUiv)  v4'  uuuuMMn  aikl  \^(MiikMi»'*  $^  abp  :i  Cta^  Gomm.  LecL  96;  p. 
sS^  H4  i^  ^4Ui  I  tlitf^  CVauimit  ott  C^  and  For.  Law,  P.  1,  ch.  5, 
vv  I,  p.  UHA 

t  ars44um  ^  Jui«  1MX\^  UK  ^  ch.  9^  $  1^ 

"i  Uiv4AUM,  ^  )\m  1^\K9.%  ch.  5,  §  H  a.  1. 

«  i.\Hu.  IH^.  IkitMH iimU  i\m$^  K%Ki;  1  Black. Comm. 435 ;  Leviti- 
V  vA4i^  clw  IH«  \lr«  Hurg«  •tates  the  prohibitioM  in  England  arising  from 
uw  Wiilftcdi  Uw  iu  lh«  iUlowing  termiL  **Cognatio,  consanguinity, 
o;  iw«aiuHMhi|»  b,Y  bWd,  and  affinitas,  aAni^,  or  relationship  by  mar- 
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been  held,  that  a  marriage  between  an  uncle  and  a 
niece  hy  blood  is  incestuous,  (it  being  in  the  third 
degree,)  upon  the  ground,  that  it  is  against  the  law 
of  God,  and  sound  morals ;  that  it  would  tend  to 
esdless  confusion;  and  that  the  sanctity  of  private 
life  would  be  polluted,  and  the  proper  freedom  of 
intercourse  in  families  would  be  destroyed,  if  such 
practices  were  not  discouraged  in  the  strongest  man- 


rkge,  eonplitute  tropedimeDti  to  a  Uwful  marriage.  Maniacs  be- 
t«t«D  paniea  related  by  blood  or  by  affinity,  in  the  direct,  ascending  or 
tocanding  line,  in  infinituin,  are  prohibited  by  the  civil  and  canon  law. 
nil  ptobibilioo  preventB  that  confusion  of  civil  dutiea,  which  would  be  the 
aeoonary  reaulta  of  auch  marriages.  The  codes  of  Europe  concur  in 
tlHi  prohibkion.  In  the  collateml  line,  the  prohibition  is  confined  to 
tlM««,  «lio  itJUid  in  certain  degreea  of  conaanguinjty  or  affinity  to  each 
oCbir*  In  the  computation  of  these  degrees  there  is  a  difference 
^•IwiiQo  the  ciiil  and  caoon  law.  Thus,  thoae,  who,  according  to  the 
ciril  law,  are  in  ibe  wccood  degree^  are  placed  by  the  canon  law  in 
and  those  who  are  placed  by  the  civil  law  in  the 
are  by  the  canon  lnw  placed  in  the  second  degree. 
Tba  diflOii  prohibited  by  the  Levilical  law  are  all  within  the  fourth 
difrM  of  coniangaimty,  according  to  the  computation  of  tlie  civil  law  ; 
•n  eollaterala,  therefore,  in  that  degree,  or  beyond  it,  rnay  marry. 
Flfit  eomina  arc  in  the  fourth  degree  by  Uie  civil  law,  and  Ihercforei 
my  ntany.  Nephew  and  greit^aunt,  or  niece  and  great-uncle,  are 
abo  in  the  foonh  defTM  and  may  intermarry  ;  and  though  a  man  may 
lot  many  hit  gnadnittllier,  it  ia  cerUinly  true,  that  he  may  marry  her 
•iit«r.  AQ  iSitM  fourth  degrees  in  the  ctTil  law  are  second  degrees 
In  itm  eiaoQ  law.  By  the  civil  law^  persons  in  the  fourth  degree 
nifit  ifltemiMiy  wsib  mch  oUier.  Sach  ii  tlie  kw  of  Englandf  Scot- 
l«i4  IftUaii  tiid  tlbe  edofiiei.*  1  Boig«»  CommenL  on  CoL  and  For. 
Iaw^  P<  Jt  dk.  5^  }  I,  fi  I4<I|  117,  There  seems  to  be  a  mistake  of  tlie 
prasi  in  onn  put  of  Iho  ptsnge  of  Mr.  Bnrge's  remarks,  as  to  the  differ- 
Wtvaill  Hm  tirm  kw  and  the  canon  law.  The  latter  counted  the 
only  op  to  ibt  oootBioii  ancestor ;  the  former  also  dowo  to  the 
So,  thai  tlM  §m  d«fr«e  in  the  eanon  law  was  the  second  in 
dTJl  kw,  ftfid  tlm  Moond  in  the  canon  law  was  the  fourlli  in  the 
kw.  9  Bkek  Ommu  «4 ;  Erak.  Inatit  B.  l,  tit  6,  ^  8 ;  Q  Burns, 
Uwr,  tic  Maniat^,  h  Sot  ako  ihiJ  London  Monthly  Law 
for  P^  1810,  Vol  7,  p.  44  to  p.  46.  Mr.  Burgees  Text 
llin  iCBl9B»iL  1  Burge,  Corament  on  CoU  and  For.  Law,  P.  1, 
dt.  Ml,  p.  117. 
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ner.^  Yet  Grotius  not  only  deems  such  a  marriage 
perfectly  unexceptionable;  but  adds,  that  there  are 
examples  of  it  among  the  Hebrews."  But  marriages 
between  first  cousins  by  blood,  or  cousins  german 
being  in  the  fourth  degree,  are,  according  to  English 
jurisprudence,  lawful ;  so  that  the  prohibitions  in  the 
collateral  line  stop  at  the  third  degree.^  The  same  rule, 
as  to  the  marriage  of  first  cousins,  has  been  adopted 
by  the  Protestant  countries  of  Europe.  But  the  canon 
law  prohibited  such  marriages,  although  a  dispensa- 
tion might  be  obtained  thereof.^  Incestuous  marriages 
by  the  English  law  are  not,  however,  deemed  by  the 
common  law  absolutely  void ;  but  they  are  voidable 
only  during  the  lives  of  the  parties ;  and  if  not  so 
avoided  during  their  lives,  they  are  deemed  valid  to 
all  intents  and  purposes.^ 

^  115.  Hitherto  we  have  been  speaking  of  cases 
of  relation  by  consanguinity,  between  which  and 
cases  of  relation  by  affinity,  there  seems  to  be  a  clear 
and  just  moral  difference.  The  English  law,  how- 
ever, has  treated  both  classes  of  cases  as  falling  within 
the  same  predicament  of  prohibition  by  the  Levitical 
law.  Hence  it  has  been  there  held,  that  a  marriage 
between  a  father-in-law  and  the  daughter  of  his  first 
wife  by  a  former  marriage  is  incestuous  and  unlaw- 


1  Burgess  v.  Burgess,  1  Hagg.  Consist  R.  384, 386;  1  Bl.  Coiiim.435; 
Butler  V.  Gastrill,  Gilb.  Eq.  R.  156, 158 ;  2  Kent,  Ck>mm.  Lect  96,  p.  84, 
3d  edit ;  Com.  Dig.  Baron  and  Feme,  B.  4. 

9  Grotius,  De  Jure  Belli,  R  2,  cb.  5,  §  14,  a  1. 

3  1  Black.  Comm.  435 ;  Bums,  Eccles.  Law,  tit  Mnriage^  L ;  Harriscm 
V.  Burwell,  Vaughan,  R.  219 ;  S.  C.  2  Vent  9 ;  2  Instit  684. 

4  Bums,  Eccles.  Law,  tit  Marriage^  L ;  1  Burge,  Comm.  on  CoL  and 
For.  Law,  P.  1,  ch.  5,  §  1,  p.  147, 148. 

5  1  Black.  Comm.  434, 435.  —  By  a  recent  Act  of  Parliament,  Act  of 
5th  and  6th  William  4th,  ch.  54,  (1835,)  all  future  incestuous  marriagoi 
are  declared  to  be  utterly  void,  and  not  merely  voidable. 
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fill ;  *  aodt  indeed,  there   seems  satnething  repugnant 

social  feelings  in  such  marriages*     The  prohibition 

c  ^ivr,  been  extended  in  England  to  the  marriages 

U'  I  a  man  and  the  sister  of  his  former  deceased 

fc ;    but  uiKiu  what   groiaid   of  SeripturaJ   authority 

"it  ba«  been  thought  very  difficult  to  affirm*^     In  many, 

and  indeed  in  most  of  the  American  states,  a  differ- 


t  BItckoiore  and  Thorpe  p.  Brider,  2  Hagg.  CooaiBt  R.  dHO,  note ;  B.  C. 
2  Fhtl.  Ecclet.  a.  dSQ. 

3  Bunifl,  BccJei.  lisw.  tit  Marnagt,  I;  1  Black.  Comni.  434,  435» 
C1mftiftn*«  note  (^),  cUing  Gibson's  Codex,  412;  Harria  t?.  Hicks,  Sulk. 
;Mi^;  Hall  9.  Good,  Vimghan,  R.  302,  312;  Farcmouiti  v.  Watson,  1 
_  UK  Eccl  R.  355;  Chick  v,  Ra^adale,  I  Curleia,  R.  34;  Coro.  Dig. 
BUOQ  and  Feme,  B.  2,  IL  4 ;  2  In^t  1)83 ;  Bac*  Abridge  Mmiagt,  A, 
IM  Chief  Jttftice  Vaugltan,  in  delivering  Uie  opinion  of  the  Couit 
in  Tiamaon  p.  Bunroll  (Vawglmn,  R,  20C;  S.  C  2  Vent-  R*  »),  aaya, 
tliat  a  man  ia  prohibited  by  the  atauite,  ^  Henry  8^  [ch.  33,]  to  many 
hia  wift-a  ttttflir.  But  witliio  th<r  meaning  of  Leviticus,  (ck  Id,  v.  14j) 
and  titm  eonatant  practice  of  the  CommonwealtJi  of  the  Jews,  a  maji  waa 
proAuliitod  to  nmwf  his  wifn'g  Bktor  only  daring  ber  life ;  af\ef  he  rnight. 
So  cho  Icxi  Is.  Vaoghan,  R.  241 ;  S.  C.2  Vent.  17.  There  seeme  a 
ilacfepancy  between  what  l4  here  »aid,  and  his  judgment  in  tlie  snbsc- 
qMQt  eiM  of  Hall  r.Gaod.  Vaughan,  R.  30£l,  312,  320.  Tho  opinion 
^  Lord  Chief  Juatice  Vnughan,  in  both  caaea,  and  the  caae  of  Butler 
f;Oa»'  n,  Bq.  R*  15ii,  are  full  of  learning  and  instruction  on 

tiMi  >^  ,  tlic  cannnical   and  ecclesiastical  prohibitions  of  mar- 

£lr*  ida  U.  liringaton,  of  New  Jersey,  hia  written  an  elaborate 
opon  tho  Bobject  of  the  marriage  of  a  man  with  liia  sisler- 
(wkfe*a  atater),  which  wan  printed  at  New  Brunswick,  N-  J.,  in 
}|ll»    ll  iiolda  tiia  4oelrisi«v  tliat  aiich  niaiTiagofl  are  scripturally  incea- 
Tb«  opposite  Aotibtism  haa   hmn    maintained   by  many  able 
"wfiltei.     Si«  also  2  Kf nt«  Comm.  I  83, 3d  edit  note.    There 

U9  9mm  rmf  abtn  articloi  on  this  t^i.  ri^e  L«ondon  Quarterly  Law 

MafBiuie  tut  May,  1H3D,  Vol  21,  p.  371 ;  in  the  London  Legal  Observer 
fur  Januafy,  j^O;  and  in  the  Locidcin  Afonlhly  Law  Magazine  for  May, 
tdia  All  thcap  trticlGi  orp  dmigned  U>  fhow,  that  the  moat  learned  wht- 
m  kMW9  Mkrei  npO0  tliia  anbjoct,  and  to  eatiibliah,  that  the  doctrine  ta 
SIMbittMM»nnd  ooflit  to  b>*  «boUah««L  Grotitts  mointaina  in  suong 
,tlktl  tliBiiiailofoLn  r  the  pmhibition.     Cert^,  canonibua 

itoli  'ir,  qtii   dutia    aororea    aUcrawi   pc*t 

L^lf4^«f .  iii  Mt,  fratna  atit  aororia  filiam,  tantum  a 
ckratfOflv.    QitAsm,  0e  Jurts  Belli   tl  2.  ch.  5.  §  14,  n.  2, 
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ent  rule  prevails,  and  marriages  between  a  man  and 
the  sister  of  his  former  deceased  wife  are  not  only 
deemed  in  a  cifil  sense  lawful ;  but  are  deemed  in  a 
moral,  religious,  and  Christian  sense  lawfiil,  and  ex- 
ceedingly praiseworthr.  In  some  few  of  the  states 
the  English  rule  is  adopted.  Upon  the  continent  of 
Europe  most  of  the  Protestant  countries  adopt  the 
doctrine,  that  such  marriages  are  lawful.^ 

^  116.  It  would  be  a  strong  point  to  put,  that 
a  marriage,  perfecdj  valid  bet^^een  a  man  and  the 
sister  of  his  former  deceased  wife  in  New  England, 
should  be  held  invalid  in  Virginia,  or  in  England, 
even  though  the  parties  originally  belonged  to  or 
were  born  in  the  latter  country  or  state.  But 
as  to  persons  not  so  bom  or  belonging,  it  would  be  of 
the  most  dangerous  consequence  to  suppose,  that  the 
Courts  of  either^of  them  would  assume  the  liberty  to 
hold  such  marriages  a  nullity,  merely  because  their 
own  jurisprudence  would  not,  in  a  local  celebration 
of  marriage  therein,  uphold  it.  This  distinction  be- 
tween marriages  incestuous  by  the  law  of  nature,  and 
such  as  are  incestuous  by  the  positive  code  or  custo- 
mary law  of  a  state,  has  been  fully  recognised  by  one 
of  our  most  learned  American  Courts.  "  If"  (say 
the    Court)    ^'  a  foreign    state    allows    of   marriages 

1  This  is  certainly  the  law  in  all  the  New  England  states,  and  in  New 
York.  Greenwood  v.  Cartis,  6  Mass.  R.  378, 979.  In  Virginia,  the  Eng- 
lish rule  prevails.  Commonwealth  r.  Ferryman,  2  Leigh,  R.  717 ;  3  Kent, 
Comm.  Lect  96,  p.  85,  note  (a.)  Dr.  Jeremy  Taylor  and  Sir  Wro.  Jonei 
both  contend,  that  the  Levitical  degrees  do  not  by  any  law  of  God  bind 
Christians  to  their  observation.  See  London  Quart  Law  Magaadne, 
Vol.  31,  p.  979, 974.  In  Prussia,  Saxony,  Hanover,  Baden,  Mechlenborgh, 
Hamburg,  Denmark,  and  in  most  other  of  the  Protestant  states  of  Europe, 
the  rule  prevails,  that  a  man  may  lawfully  many  the  sister  of  his  former 
wife.  Id.  p.  976.  It  is  otherwise  in  Scotland.  Ersk.  Inst  B.  1.  tit  6, 
$9. 
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Bat.  soppose  the  case  of  a  maimge,  incestuoas  by  the 
law  of  the  coiuniT.  wkae  the  paities  are  born,  or 
are  boma  Mf  dooucilcd,  aad  withoot  changiDg  their 
dooueil.  for  the  purpose  of  evadmg  diat  law,  they  go 
to  a  foreign  conntrr*  where  a  difierent  mle  prevails, 
and  the  marriage,  wUch  would  not  be  incestuous  by 
its  laws,  is  there  celefaiated ;  and  the  parties  afterwards 
return  to  then*  own  country.  Ought  such  a  marriage 
to  be  held  valid  in  such  country  ?  Hubeius  has  put 
the  very  case,  and  held,  that  it  ought  not  there  to  be 
held  valid.  If  (says  he)  a  Brabanter,  who  should  marry 
within  the  prohibited  degrees,  under  a  dispensation 
from  the  Pope,  should  remove  here  (into  Holland), 
the  marriage  would  be  conadered  valid.  Yet  if  a 
Frizian  should  marrv  the  daughter  of  his  brother  in 
Brabant,  and  celebrate  the  nuptials  there,  returning 
here,  he  would  not  be  acknowledged  as  a  married 
man,  because  in  this  way,  our  laws  might  be  evaded 
by  the  worst  examples.  Brahantus  uxors  ducid  dis- 
pensaiione  Pontificisy  m  gradu  prohibitOj  si  hue  migret^ 
tolerabitur.  Attamen^  si  Frisius  cum  Jratris  JUid  se 
conferat  in  Brabantiamj  ibique  nuptias  celebret,  hue 
rei>ersus  non  videtur  tolerandus ;  quia  sic  Jus  nostrum 
pessimis  exemplis  eluderetwr} 


1  Huberns,  Lib.  ],  tit.  3,  §  8;  post,  §  123 ;  1  Barge,  Comm.  on  CoL  and 
For.  Law,  P.  1,  ch.  5,  §  1,  p.  147 ;  Id.  §  3,  p.  188  to  p.  19L— Mr.  Barge 
maintains  this  to  be  the  true  doctrine,  and  says;  ''The  law,  which 
prohibits  persons  related  to  each  other  in  a  certain  degree  from  inter- 
marrying, and  declares  their  intermarriage  to  be  naU,  imposes  on  them 
a  personal  incapacity  quoad  that  act ;  and  that  incapacity  must  con- 
tinue to  affect  them,  so  long  as  they  retain  their  domicil  in  the  coun- 
try in  which  that  law  prevails.  The  resort  to  another  country,  where 
there  was  no  such  prohibitory  law,  for  the  mere  purpose  of  evading 
the  law  of  their  own  country,  and  with  the  intention  of  returning  thither, 
when  their  marriage  had  taken  place,  cafnnot  be  considered  a  change 
of  their  former  domicil,  or  the  acquisition  of  a  domicil  in  the  couDtiy 
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^117.  fo  respect  to  the  second  exception,  that  of 
prohibitions  depending  upon  positive  law  of  a  partic- 
ular countryV  they  of  course  can  apply  strictly  only 
to  the  subjects  of  ihat   country,     An   illustration   of 
I  this    nature   may   be   found   in  the    Civil    Code    of 
I'raoce,   which  annuls  marriages   by  Frenchmen,  in 
&tgn   countries,  who  are    under  an   incapacity   by 
Fllia  laws  of  France.^     A  law  of  a  similar  nature  may 
be  found  in  the  Act  of  12  Geo.  3,  ch.  11,  respecting 
ihe  roya!  family,   by  which  they  are  prohibited  from 
cting    marriage,  unless    under    special    circum- 
Bs,  pointed  out  in  the  act  f    and  the   provisions 
that  act  have  been  actually  applied  to  the  case  of 
foreign  marriage,  contracted  by  one  of   the    royal 
i  princes.     The  doctrine  of  the  English  courts,  already 
alluded  to/  in  regard  to  the  indissolubility  of  English 
marriages  celebratec)   in  England,  notwithstanding  a 
ibsef|uent  divorce   in  a  foreign    country,   afibrds  a 
more    striking  illustration,  as    in    its    practical 
'effects,  it  may  render  the  issue  of  a  second  marriage 
illegitimate ;   so  that  a  son,   the  issue  of  the  second 
;e  in   Scotland   may   be  legitimate   there  and 


>  wlikli  tiMy  hftd  retorted.    The^r  mwt,  therefom  be  regarded  as  Ml 

10  Uio  penooal   iiKftpacity  impoced   by  the   law  of  their  real 

dooticil.**    8m  poft  M.    Thc^ro  are  ceitun  parts  of  the  opinion 

of  Sir  Goorfe  Hay,  rd  f.  Morm,  2  Hag^.  Consist  R.  431,  432, 

43$^  ftoB  nMek  k  umf  iMj  bt  deduced  as  hi»  opinion,  tJiat  the  law  of 

f  pite*  of  mirkf*  vti  dm  mle  only,  when  the  parties  were  domi- 

Hi4  thPTB ;  and  tiiat  If  thej  went  (torn  their  own  country  merely  to 

tbv  mumfc  in  a  forcigti  country  *  *^d  tmnied  lately  to  return 

hm  liw  of  aoeh  eotintry  would  not  govern,  bat  the  law  of  the 

r  of  tboir  dooiietl    Foot, }  124,  note. 

«  t  fUm,  Cooin.  Loot  06,  pt  98, 3d  ^dit.;  Code  Civil  of  Twice,  art. 
1270;  llBriia,E#pift.Loi,§6tl>-i- 
'  1  Bbek.  Omm.  SWL 
<  AM,  I  86. 
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iUegidmate  in  Engiand ;  be  may  be  a  lawful  Scotcb 
Peer,  and  jet  lose  tbe  English  estates,  wlucb  sopport 
his  peerage.* 

^  118.  In  respect  to  the  dnrd  exception,  diat  of 
marriages,  contracted  and  odefarated  in  foreign  conn* 
tries  by  sulgects  under  peculiar  circumstances,'  it 
bas  been  deemed  to  arise  in  cases  of  a  sort  of  moral 
necessity ;  and  it  bas  been  beld  to  a[^y  to  persons, 
residing  in  foreign  foclories,  in  conquered  places, 
and  in  desert  or  barbarous  countries,  or  in  countries 
of  an  opposite  religion,  wbo  are  tberefore  permitted, 
from  necessity,  to  contract  marriage  tbere  according 
to  tbe  laws  of  tbeir  own  country.  In  ^ftiort,  wbereyer 
tbere  is  a  local  necessity  from  tbe  absence  of  laws,  or 
from  tbe  presence  of  probibitions  or  obstructions,  in  a 
foreign  country,  not  Unding  upon  otber  countries,  or 
from  peculiarities  of  religious  opinion  and  conscien- 
tious scruples,  or  from  circumstances  of  exemption 
from  tbe  local  jurisdicticMi,  marriages  will  be  allowed 
to  be  valid  according  to  the  law  of  the  native  or  of 
fixed  actual  domiciL^ 

^119.  The  doctrine,  upon  which  this  exception 
from  necessity  is  founded,  will  be  best  explained  by 
a  quotation  from  the  opinion  of  Lord  Stowell,  in  a 
case,  already  referred  to,  in  which  the  question  of 
the  validity  of  a  marriage  celebrated  at  the  Cape  of 


1  See  Beacley  v.  Beazley ,  3  Hagg.  Ecc.  R.  639 ;  Rex  o.  Lolley,  1  ] 
&  Ryan,  C.  C.236 ;  l^ovey  v.  Lindsay,  1  Dow,  734 ;  McCarthy  r.  De  Otix, 
cited  3  Hagg.  642,  note ;  &  C.  2  Rum.  &  Mylne,  R.  620. 

s  Ante,  §  113  a. 

3  See  Ruding  v.  Smith,  2  Hagg.  Consist  R.  371,  384, 385, 3S6;  ante, 
§  79;  Lautour  v.Teesdale,  8  Taunt  R.  830;  S.  C.  2  Marshall,  R.  243; 
The  King  v.Inhab.  of  Brampton,  10  East,  R.  282.  See  also  Harford «. 
Morris,  2  Hagg.  Consist  R.  432,  where  Sir  George  Hay,  in  delivering 
judgment,  spoke  of  this  exception  of  foreign  English  Factories.  Ante, 
^  79,  and  Id.  p.  79,  note  1. 
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establishments  existing  bj  authority  under  treaties, 
and  others  under  indulgence  and  toleration,)  mar- 
riages are  regulated  by  the  law  of  the  original 
country,  to  which  they  are  still  considered  to  belong. 
An  English  resident  at  St.  Petersburg  does  not  look 
to  the  ritual  of  the  Greek  Church,  but  to  the  rubric 
of  the  Church  of  England,  when  he  contracts  a 
marriage  with  an  English  woman.  Nobody  can  sup- 
pose, that,  whilst  the  Mogul  empire  existed,  an 
Englishman  was  bound  to  consult  the  Koran  for  the 
celebration  of  his  marriage.  Even  where  no  foreign 
connexion,  can  be  ascribed,  a  respect  is  shown  to 
the  opinions  and  practice  of  a  distinct  people.  The 
validity  of  a  Greek  marriage  in  the  extensive  domin- 
ions of  Turkey  is  left  to  depend,  I  presume,  upon 
their  own  canons,  without  any  reference  to  Ma- 
hometan ceremonies.  There  is  a  jus  gentium  upon 
this  matter,  a  comity,  which  treats  T^ith  tender- 
ness, or,  at  least,  with  toleration,  the  opinion  and 
usages  of  a  distinct  people,  in  this  transaction  of 
marriage.  It  may  be  difficult  to  say  a  priori^ 
how  far  the  general  law  should  circumscribe  its  own 
authority  in  this  matter.  But  practice  has  estab- 
blished  the  principle  in  several  instances ;  and  where 
the  practice  is  admitted,  it  is  entitled  to  acceptance 
and  respect,  It  has  sanctioned  the  marriages  of 
foreign  subjects  in  the  houses  of  the  ambassadors 
of  the  foreign  country,  to  which  they  belong.^  I  am 
not  aware  of  any  judicial  regulation  upon  this  point. 
But  the  reputation  which  the  validity  of  such  mar- 
riages has  acquired,  makes  such  a  recognition  by  no 
means  improbable,  if  such  a  question  was  brought  to 

1  See  Pertreis  v.  Tondear,  1  Hagg.  Consist  R.  196. 
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British  laws,  and   not  to  the  laws  of  the  natives  of 
India*^ 

§  121,  The  ground,  however,  upon  which  the 
general  rule  of  the  validity  of  marriages,  according 
to  the  Lex  loci  contractiis,  is  'maintained,  is  easily 
vindicated.  It  cannot  be  better  expressed,  than  in 
the  language  of  Sir  Edward  Simpson  already  cited.' 
All  civilized  nations  allow  marriage  contracts.  They 
are  juris  gentium;  and  the  subjects  of  all  nations 
are  equally  concerned  in  them.  Infinite  mischief 
and  confusion  must  necessarily  arise  to  the  subjects 
of  all  nations  with  respect  to  legitimacy,  succes- 
sions, and  other  rights,  if  the  respective  laws  of 
different  countries  were  only  to  be  observed,  as  to 
marriages  contracted  by  the  subjects  of  those  coun- 
tries abroad;  and  therefore  all  nations  have  con- 
sented, or  are  presumed  to  consent,  for  the  com- 
mon benefit  and  advantage,  that  such  marriages 
shall  be  good  or  not,  according  to  the  laws  of  the 
country,  where  they  are  celebrated.  By  observing 
this  rule,  few,  if  any,  inconveniences  can  arise.  By 
disregarding  it,  infinite  mischiefs  must  ensue.'  Sup- 
pose, for  instance,  a  marriage  celebrated  in  France, 
according  to  the  law  of  that  country,  should  be 
held  void  in  England,  what  would  be  the  conse- 
quences? Each  party  might  marry  anew  in  the 
other  country.  In  one  country  the  issue  would  be 
deemed  legitimate ;  in  the  other  illegitimate.  The 
French  wife  would  in  France  be  held  the  only  vnfe, 
and  entided  as  such   to  all    the   rights  of  property 


1  Lautour  v.  Teesdale,  8  Taunt  R.  830 ;  S.  C.  2  Marsh.  R.  34a 
9  Ante,  §  80  a. 

3  Scrimshire  v.  Scrimshire,  2  Hagg.  Consist  R.  417, 418,  and  ante, 
§  79,  80,  80  a. 
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marriages,  is  not  received.  Suppose  they  go  froia 
England  to  places  per  modtm  transituSj  ubi  obligat 
decreiumj  and  marry  there  according  to  the  laws  <^ 
their  own  domicil.  Some  think,  that  such  marriage 
is  good  in  the  case  of  strangers,  as  agreeable  to 
their  own  laws,  to  the  law  of  the  country,  in  which 
they  are  domiciled,  though  not  to  the  law  of  the 
place,  where  they  ane  married.  Bot  Sanchez  hc^ds, 
that  a  marriage  is  void,  where  it  wants  the  solemni- 
ties prescribed  by  the  local  law.  "  What "  (says  he) 
"  the  law  of  the  place  requires,  where  the  contract 
is  made^  and  what  are  to  be  followed  in  contracts, 
are  to  be  decided  solely  by  the  laws  of  the  {dace, 
in  which  the  contract  is  celebrated;"  Quue  petunt 
leges  locij  ubi  contractus  initur^  et  quoad  aoUmnitaiem 
adhibendam  in  contractibus^  soke  leges  locij  in  quo 
contractus  celebratur^  inspiciuntur.^  Locus  autem^  ubi 
hoc  matrimonium  initur^  non  petit  earn  parochi  et  ies- 
tium  solemnitatem  ad  matrimonii  valorem,  cum  ibi  de- 
cretum  Tridentini  non  obliget?  Ea  solemnitas  adhi- 
benda  est,  quam  petunt  leges  loci,  ubi  contractus 
initur ;  cum  ergo  locus,  ubi  celebratur  matrimonium,  ab 
his  peregrinis  exegat  solemnitatem  Tridentini  in  eo 
vigentis ;  aliter  corttractum  nullum  erit? 

^  122  a.  John  Voet  seems  to  affirm  the  aaflie 
doctrine  to  be  generally  but  not  universally  tnie, 
and  liable  to  exceptions.  He  puts  the  ease  of  ^e 
marriage  of  an  inhabitant  of  Holland  with  a  fe- 
male of  Flanders  or  Brabant,  in  Flanders  or  Brabast, 

1  I  cite  this  whole  parage  from  the  case  of  Scriroshire  o.  Scrimflhire, 
2  Hagg.  Consist  R.  412, 413.  See  also  1  Surge,  Comment  on  CoL.and 
For.  Law,  P.  1,  ch.  5,  \  3,  p.  185,  186 ;  Sanchez,  De  Matrim.  lib.  3, 
Di8imtl8,§10,n.26,28. 

s  Cited  in  Burge,  Comment  nbi  supra,  p.  185, 186. 

9  Cited  ibid. 
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soleimiities.  Sed,  eo  nan  obstante,  magis  est,  ut  matri" 
mania,  eo  modo  extra  HoUandiam  ab  Hdlando  cele- 
brata,  infirma  per  Judicem  Hollandicum  pronunciari 
debeantj  propter  Edicti  verba^  qnibus  niyptiiB,  per  Hoi- 
landum  sine  denunciationibus  publids  in  domicilii  loco 
interpositis  contractm,  irritas  esse  jussm  sunt.  NikU 
in  conirarium  faciente  iUo  axiomate,  quod  sufficiat  in 
negotiis  contrahendis  adhiberi  solennia  loci,  in  quo 
actus  geritur :  cum  ista  r^ula  locum  inoeniat,  si  nan 
in  fraudem  statuti  quis  alio  se  cantulerii  ad  actum 
cekbrandum,  out  staUUum  nominaiim  irritum  declara- 
verit  actum,  a  sua  subjecto  peregrind  solennitate  gestum.^ 
^  122  b.  Paul  Voet  holds  an  opinion  decidedly  in 
favor  of  the  general  rule.  Quid  si  de  cantractubus 
proprie  dictis,  et  quidem  earum  sdemnibus  contentio; 
Quis  locus  speciabitur ;  an  domicilii  contrahentis,  an 
loci,  ubi  quis  contrahit  ?  Respondeo  affirmanter.  .  Pos-^ 
terius.  Quia,  censetur  quis  semet  contrahendo,  legibus 
i^w  loci,  ubi  contrahit,  etiam  ratiane  solemnium  sub- 
jicere  voluisse.^  Huberus  admits,  that  a  marriage 
valid  bj  the  law  of  the  place,  where  it  is  celebrated, 
b  binding  every  where,  under  the  exception,  which 
he  generally  applies,  that  it  is  not  prejudicial  to 
others,  or  diat  it  b  not  incestuous.  Matrimcnium 
pertinet  etiam  ad  has  regulas.'  Si  licitum  es<  ea  locOf 
ubi  contractum  et  celebratum  est,  ubique  validum  erit, 
effectumque  habebit,  sub  eadem  exceptione  prejudicii 
aliis  non  creandi ;  cui  licet  addere,  si  exempli  nimis  sit 
abominandi ;  ut  si  incestum  juris  gentium  in  secundo 
gradu  contigerit  alicubi  esse  permissum.^     Bouhier 


I  J.  Voet,  ad  Pand.  Lib.  23,  tit  3,  §  4,  p.  90. 

«  Voet,  De  Statut  §  9, ch.  2,  d.  9,  p.  967,  edit  1715;  Id.  398,  edit 
1661;  poet,  §961. 
9  HaberuB,  Lib.  1,  tit  3,  §  8 ;  ante,  §  SSL 
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adopts  the  general  rule,  hesitating  as  to  the  nature 
idid  extent  of  the  exceptions**  Hertius  lays  down 
Mowing  axiom.  If  the  law  prescribes  a  form 
*  file  act,  the  place  of  the  act,  and  not  of  the  domi- 
cil  of  the  parties,  or  of  the  situation  of  the  property, 
to  be  considered.  Si  Lex  actui  farmum  dai, 
iw  fst  tocus  actfts,  non  dmnicilii,>  rmn  ret 
r.*  And  he  puts  the  following  as  an  example. 
A  marriage  contracted  according  to  the  solem- 
nities of  any  place,  where  the  married  couple  are 
aorant,  cannot  he  rescinded  upon  the  pretext, 
t^  in  the  domieit  or  country  of  the  husband,  other 
litiet  are  req\iired*  Mntrimonium  juxia  m- 
rnniiates  tod  alicujuSj  ttbi  ^xmsm  tt  spatisa  com^ 
[mombaniur^  cantractum  non  potest  prmiextu  itlo 
f'scindif  quod  in  d&micilio  mii  jmtrid  mariti  aim 
^9$iiat$M  oi§ervenifir.^  He  aften^ards  puts  excep- 
is  10  this  general  axiom ;  one  of  which  is,  that 
contract  betn^'een  fdleigners,  lx)th  lielonging  to  a 
eoDUtry,   is  to   be   governed   by   the   law  of 


coufirrjs  and   not    by  that  of  the  Lex  loci 
\*^      In  this  exception,  he  has  to  encounter 
ly  distiiigulshed  adversaries/'^     The   French  jurists 
generally   to   supp)rt   the   doctrine,    that   mar- 
'mge  b  to  be   held   valid   or   not,  according  to  the 
law  of  tiie    place  of   celebration,    except  in    cases 
itUvely  |irobibiced  by  their  own  laws  to  their  own 
ibyectB,  or  where  it  is  in  firaud  of  those  laws.*^      And 


1  Boohier,  Cool  do  Boitrjf.  ch.  37,  f  50  Do  §  OBL 
•  Foil,  f  dl2,  2IS0;  Hortii  Open,  Tom.  1,  D«  CoUtA.  Leg.  §  4,  ait. 
» fk  t^  «iiL  179!7 ;  td.  p,  179,  odit  1716. 
«  1  Hma  Optm,  De  Collin.  Leg.  i  4,  art  tO,  cdiu  1837,  p.  136 ;  Id.  p. 
VrS^  «fiL  I7IG;  14  aft.  l(K  ^  1^  •4iU  1737 ;  Id.  p^  18*2, edit.  171(1. 
«ll|blS0,ilQ,#dit  17S7;  Non  Valet  (6.) 
^  IM. 
i  Pom, tint 
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Meriin  sajs.  that  it  is  a  ccmtract  so  comjdetelj  of 
oaniral  and  moral  law,  tbat  when  celebrated  by 
savages  in  places,  wliefe  dieie  are  no  estaUished 
laws,  it  win  be  recognised  as  good  in  other  coun- 
tries.' 

§  123.  A  question  has  been  moch  discussed,  how 
£aur  a  marriage,  regularly  celebrated  in  a  foreign  coun- 
try, between  persons  belonging  to  another  country, 
who  have  gone  thither  6om  their  own  country  for 
that  purpose,  b  lo  be  deemed  valid,  if  it  is  not  cele- 
brated acconfing  to  the  law  of  their  own  country. 
Huberus,  as  we  have  seen,'  has  put  the  very  ques- 
tion, and  has  applied  it  as  well  to  cases  of  minority 
as  of  incest ;  and  he  does  not  hesitate  to  pronounce 
such  marriages  invalid,  because  they  are  an  evasion, 
odT  fraud  upon  the  law  of  the  country,  to  which  the 
parties  belong,  and  in  which  they  are  domiciled.^ 
Bouhier  has  advocated  the  same  opinion ;  ^  and 
it  is  also  maintained  by  Paul  Voet.  He  states  it  as  an 
exception  to  the  general  rule,  that  the  law  of  the 
jdace  of  the  contract  ought  to  govern.  Nisi  quisy 
quo  in  loco  domicilii  evitaret  molestam  aliquam  vd 
sumptuosam  sotemnitatem ;  adeoque  infraudem  sui  sta- 
tuti  nulld  necessitate  cogente  alio  prqfidscatury  et  max 
ad  eorum  domicilium^  gesto  alibi  negotioy  revertaiur.^ 


I  Merlin,  Rupert  Manage,  §  1,  p.  343.  See  also  2  Boulleoois,  Obser. 
4G,  p.  458 ;  1  Froland,  M6m.  p.  177,  ch.  1 ;  Pardessus,  Vol.  5,  P,  6,  tit  7, 
ch.  2,  art  1481  to  1495;  Pothicr,  Traits  du  Manage,  n.  263;  Jommal 
des  Audiences,  Tom.  1,  cb.  24;  S.  C.  cited  Scrimahire  v.  Scrimahire, 
2  Hagg.  Consist  R.  413,  414. 

a  Ante,  §  85,  §  116  a. 

3  Hubenis,  Lib.  1,  tit  3,  §  9.  See  ante,  §  85,  116  a,  where  the  pas* 
sages  are  cited  at  large. 

4  Bouhier,  Ck)ut  de  Bourg.  ch.  28,  §  60, 61, 62,  p.  557 ;  ante,  §  84. 

5  P.  Voet,  De  Statut  §  9,  ch.  2,  p.  268,  edit  1715 ;  Id.  p.  323, 324,  edit 
1661. 
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John  Voet  (as  we  have  seen)  holds  the  same  opinion.* 
Potfaier  puts  the  very  case  in  the  strongest  terms. 
He  lajfs  that  the  conditions  and  ceremonies,  pre- 
scribed by  the  French  Laws,  for  the  validity  of  mar- 
mgBB  between  French  subfects,  are  obligatory^  even 
when  the  marriage  has  been  celebrated  between  them 
in  a  foreign  country,  whenever  it  appears,  that  they 
bftfe  gone  thither  in  fraud  of  those  laws,  and  that  the 
marriaget  under  such  circumstances,  will  be  a  nullity.^ 
This  doctjino  turns  upon  the  general  principle,  that 
an  act  done  designedly,  in  fraud  or  evasion  of  the  law% 
by  a  mere  change  of  locality,  is  utterly  void. 

^  123  a.  In  opposition  to  this  doctrine,  it  has, 
however,  been  settled,  after  some  stniggie,  both  in 
£i^g^md  and  America,  that  such  a  marriage  is  good. 
The  question  in  England  was  first  solenmly  decided 
by  the  High  Court  of  Delegates,  in  1768;^  and  hav- 
ing been  subeequently  recognised^  notwithstanding 
the  doubts  of  Lord  Mansfield,  it  may  now  be  deemed 


>  AliAif  Ml»;  1  Biiffe,  Comm.  on  Col.  md  F^.  I«w,  Pu  1,  ch.  5, 

•  Poclii«r,  Timti  do  Idfkge,  n.  96a 

>  Compton  e.B^Mctoft,  cited  \n  BuH.  N.  P,  IH^^tid  in  Harford  r. 
MMfii,  t  Htfg*  Comtrn.  a.  42Pt  490,  449,  444.— It  huA  been  mid,  that 
ikii  AoeiBioii  tnajr  km  ejcptlaiiied  tipoa  the  grt^und,  that  the  Eof  lish  Mar- 
flig»  Act,  vndtr  whkh  that  qucttinn  aroaa^  cootaiuod  an  expreaB  excep- 
Hm  if  Miifiafia  in  Smtlind ;  and  that  tlit  iiiafnafi«  of  the  pattiea  in 
tte  oiiB^  wte  won  finf  bth,  and  bml  goot  firoa  £af  hnd  for  the  expreaa 
pupoM  of  CiMamliBf  Iho  marriai^  m  SeoUiod,  was  therefore  good,  as 
H  WW  BeMPdiof  10  tli#  law  of  Beotland.  A^nittiiif  this  to  be  the  true 
^Oitnietioo  of  the  En^liah  Maniage  Act;  yet  the  quenuoo  directly 
lateid  hf  Ite  liM  wa«^  wh^or  a  mmm^  m  a  fofogn  country  by  Brit- 
lih  aihittiit  domiotM  in  Snghuidf  and  noi  ehiagiiiif  thoir  doimctl,  who 
M fPMlhon  npmdf  ^  •i^tAA  aad  «f»da  the  Uwa  of  £ogland,  was 
faod ornot (  ttal fbofo li  oUOOf  Toaiofi  to  hdlevo, that  thia  point  was 
daiBid  %  laaloM  lagndiont  in  the  uitimiio  jitdfniont  of  the  caae.  — 
8io«liioaBOcif  Cooipioii  aw  BaamoA,  u  oonnn«ntcd  on  in  H  Haf  g.  Con. 
•in.  B*  4tt»  414,  and  tlio  Roportor^  nolo  in  p.  444* 
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settled  there  beyond  omtiorersj.^  Lord  Mansfield, 
on  the  occasioQ  alluded  Id,  arguendo^  said;  ^^It  has 
been  laid  down  at  the  Bar,  that  a  marriage  in  a  for- 
eign country  must  be  goTemed  by  the  law  of  the 
country,  where  the  marriage  was  had;  which  in 
general  is  true.  But  the  marriages  in  Scotland  of 
persons,  going  from  hence  for  that  purpose,  were 
instanced  by  way  of  example.  They  may  come 
under  a  very  different  consideration,  according  to  the 
opinion  of  Hubenis,  and  other  writers.'"  This  is 
manifesdy  no  more  than  the  expression  of  a  doubt 
upon  a  point  not  directly  before  the  Court. 

^  123  6.  In  Massachusetts,  upon  full  discussion, 
the  doctrine  has  been  firmly  established.'  It  was 
admitted  on  that  occasion,  by  the  Court,  that  the  doc- 
trine is  repugnant  to  the  general  princi[des  of  law, 
relating  to  contracts ;  for  a  fraudulent  evasion  of,  or 
fraud  upon  the  laws  of  the  country,  where  the  parties 
have  their  domicil,  would  not,  except  in  the  contract 
of  marriage,  be  protected  under  the  general  princi- 
ple.^ But  the  exception  in  favor  of  marriages  is 
maintained  upon  principles  of  public  policy,  with  a 
view  to  prevent  the  disastrous  consequences  to  the 
issue  of  such  a  marriage,  which  would  result  from  the 


^  See  Harford  v.  Morris,  2  Hagg.  Consist  R.  423 ;  Robinson  v.  Bland, 
2  Burr.  R.  1077  to  1080 ;  Fergusson  on  Marr.  and  Divorce,  63  to  65. 

9  Robinson  v.  Bland,  2  Burr,  R.  1079, 1080 ;  Huber.  Lib.  1,  tit  3,  $  a 

3  Medway  v.  Needham,  16  kass.  R.  157,  161 ;  Putnam  v.  Putnam,  8 
Pick.  R.  43a 

^  Ibid.  The  Court  put  the  following  case.  Thus,  parties,  intending  to 
make  an  usurious  bargain,  cannot  give  validity  to  a  contract,  in  which 
more  than  the  lawful  interest  of  their  country  is  secured,  by  |m«wif?g  into 
another  territoiy,  where  there  may  be  no  restriction  of  interest,  or  where 
it  is  established  at  a  higher  rate,  and  there  executing  a  contract  before 
agreed  on.    Medway  v.  Needham,  16  Mass.  R.  160. 
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loo9e  state,  in  which  persons  so  situated  would  liveJ 
The  doctrine  has  been  carried  even  farther,  so  as 
to  admit  the  legitimacy  of  the  issue  of  a  person, 
who  had  been  divorced  a  vinculo  for  adultery^  and 
had  been  declared  by  the  local  law  incompetent  to 
marry  again,  but  who  had  gone  into  a  neighboring 
slatet  and  there  contracted  a  new  marriage,  and 
hud  issue  by  thai  marriage.^  The  like  rule  has 
been  applied  in  favor  of  the  widow  by  such  sec- 
ond marriage,  so  as  to  entitle  her  to  dower  in 
the  real  estate  of  her  deceased  husband,  situate  in 
Massachusetts.^ 

^  124.  The  English  doctrine,  in  reladon  to  Scotch 
marriages,  by  parties  domiciled  in  England,  and 
going  to  Scotland  to  marry,  though  a  plain  viola- 
tiois  of  the  real  object  and  intent,  even  if  not  of  the 
words,  of  the  English  Marriage  Act,  seems  to  have 
proceeded  mainly  upon  the  ground  of  public  policy.^ 


*  W«l  Ciinlihdge  v.  Lexin^rtoo,  1  Pick.  IL  596 ;  3  Kent,  Comm*  Lect 
90^  pb  09|  03|  dd  «dk*    8m  FergUMOO  on  Marr.  uad  Divorce,  note  R,  p. 

3  Putoun  V.  Ptttiuya,  8  Pielt.  R.  433, 

^  Mr*  BurgQ  doM  not  deoni  it  to  be  in  fraud  of  tLe'EDglish  laws,  be- 
came Ike  Eastiab  Marriage  Act  does  not  in  (mt  prolubit  such  Scottish 
iDarrtagca.  Tbia  ts  true  in  terma ;  and  if  it  did  prohibit,  the  question  of 
llie  eonltkt  of  If  wa  m  relation  to  iooh  tnarnn^ed  would  never  have  axiscn 
In  XtaflaDd ;  for  tlra  aUtute  woutd  hnvo  diR^ctly  decided  the  matter. 
lf«f?rtliolcaB»  tho  wliole  object  of  the  pertiea  in  thia  class  of  marriagea 
plainly  'm  to  «fidi!  tlio  law  of  their  own  country  bjr  a  maniage^  valid  by 
tbt  law  of  tilt  eoiiiitry,  wher«  it  ia  celebrated,  without  changing  their 
own  domjcil,  aod  thtia  getting  rid  of  all  Uie  anxious  provisions  of  tlic 
ilaiale  afiinat  ill  advtaed  ami  clandeatino  marriagea.  In  short,  nil  the 
Qiiiiia  GffMD  muriafM  in  ScollaKi4.(a«  liiey  arc  called)  are  inttndcHl  by 
As  fanioi  to  fee  rid  of  the  aoteomitiea  of  the  Englmh  law.  Mr* 
BBTftMya;  *^Tbi  deeiaioiiaof  the  contta  in  BngUud*  which  have  de- 
darai  viiid  a  marriafv  contracted  to  ScnUafid  by  English  persons,  who 
liAf!  rfiKMti«d  iKitKer  far  ibe  aole  fnirpoae  of  evading  llie  {>rohibitioQii  of 
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It  is  the  least  of  two  evils,  in  a  pditical  sense,  a  civil 
sense,  and  a  moral  sense.    We  have  already  seen,  that 


the  Englifih  Marriage  Act,  are  perfectly  consistent  with  the  admiBsion 
of  this  exception.  Such  a  maxna|^  is  validy  hecaose  it  is  not  prohibited 
by  the  English  Marriage  Act  It  is  a  misapplication  of  terms  to  de- 
scribe it  as  an  evasion,  or  in  fraud  of  the  Act ;  for,  in  fkct,  it  is  not 
prohibited.  There  is  an  express  prorision,  that  nothing  in  that  act 
shall  extend  to  marriages  in  Scotland,  or  to  ai^y  marriages  beyond  sea. 
The  act,  therefore,  left  English  subjects  at  perfect  liber^  to  resort  to 
any  country  for  the  purpose  of  contracting  and  celebrating  their  mar- 
riage. So  hr  from  the  act  containing  a  general  and  absolute  prohibition, 
and  a  declaration  of  the  nallity  of  all  mirriageS,  Contracted  otherwise  than 
in  conformity  to  iti  provisions,  it  confines  such  prohibition  and  declara- 
tion to  marriages  contracted  in  Ekigland.  These  decisions,  therefore,  are 
founded  upon  the  right  of  the  parties,  consistently  with  the  Marriage  Act, 
to  resort  to  the  foreign  country  foor  the  purpose  of  contracting  their  mar- 
riage, and  upon  the  act  itself  containing  no  provision  which  renders  void 
a  marnage  so  contracted.  It  is  upon  this  ground,  and  to  this  extent,  that 
the  argument  of  Sanchez  nrast  be  understood,  when  he  contends  that  a 
marriage  is  not  void,  because  the  parties  have  resorted  to  a  country,  in 
which  they  have  contracted  it,  for  the  purpose  of  avoiding  ceremonies, 
which  are  required  in  their  own  country.  '  Displicet  mihi  hec  limi- 
tatio,  et  credo,  licet  adirent  eo  fine,  ut  possent  liber^  absque  parocho  et 
testibus  contrahere,  esse  ratum  matrimonium.  Nam  qui  jure  suo  utitnr 
non  potest  dici  fraudem  committere,  ut  e^  ratione  eflfectus  impediatnr.' 
<  Nullus  videtur  dolo  facere,  qui  jure  suo  utitur.'  <  Est  enim  frtus  licita, 
cum  contrahentes  utantur  jure  suo:  ergo  cum  adeuntes  locum,  ubi  non 
viget  Trident  animo  contrahendi  absque  parocho  et  testibus,  ntuntor 
jure  suo,  habet  enim  jus  sic  ibi  contrahendi,  erit  fiaus  licita,  nee  ek 
ratione  effectns  ac  valor  matrimonii  impedtetur.'  The  samo  jurist,  in  a 
subsequent  passage,  admits  the  distinction  between  a  personal  incapacity 
imposed  by  the  law  of  the  domicil,  which  would  accompany  the  party  in 
whatever  country  he  contracted,  and  a  law  which  attached  to  the  act 
only  in  respect  of  its  taking  place  in  the  country  in  which  that  law  pre- 
vailed. *  Die  quando  inhabilitas  est  constituta  absolute  et  simpliciter, 
sequi  personam  quocumque  euntem:  secus  quando  est  constitnta  per 
modum  legis,  sicut  enim  lex  ilia  non  obligat  in  illis  locis,  ita  itdiabilitas, 
et  annullatio  actus  non  obligat  ibi,  hec  sequitur  personam,  lusi  dnm  est 

in  locis,  in  quibus  ea  lex  vim  obligandi  habet non  enim  ligatur 

lege  Ecclesiastics  in  loco,  ubi  ex  voluntate  ac  dispositione  ejusdem 
Ecclesis  non  habet  robur  eadem  lex :  ut  contingit  in  locis,  nbi  aut  non 
recepta  aut  non  publicata  fuit**  1  Burge,  Oomm.  on  Col.  and  For.  Law, 
Pt  1,  ch.  5,  §  a,  p.  192,  193.  The  decisions  in  the  Supreme  Court  of 
Massachusetts,  as  they  are  stated  in  the  Commentaries  on  American  Law, 
carry  the  doctrine  much  fiirther,  and  reject  aiiy  exception  founded  on  the 
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of  such  a  course  remans  to  be  established ;  and  it 
will  be  no  matter  of  {surprise,  if  hereafter  we  shall 


tioned  before  this  time,  if  there  had  nbt  been  so  many  "ways  to  avoid  the 
restraint  put  upon  the  marriage  of  minors.  It  is  provided,  that  nothing 
in  this  act  shall  extend  to  marriages  in  Scotland,  nor  to  any  marriages 
solemnized  beyond  sea.  Then  marriages  in  Scotland  and  beyond  sea 
by  the  law  of  England  remiain  in  the  same  state,  as  if  the  statute  had  ^ 
not  passed.  Marriage  in  Scotland,  if  not  contrary  to  the  law  of  Eng- 
land, is  good,  and  it  has  been  so  determined.  That  determination  passed, 
not  on  the  ground,  that  the  marriage  was  valid  in  Bcodand,  and  that 
theiefore  it  was  good — nothing  was  laid  hefore  the  Court  to  show,  that 
the  marriage  was  valid  in  Scotland — but  because  the  Act  of  Parlia- 
ment did  not  put  any  restraint  upon  English  subjects  being  married  in 
Scotland,  with  respect  to  the  consent  of  parents.  On  that  ground  it  is, 
that  those  marriages  are  held  good,  not  being  contrary  to  the  law  of  Eng- 
land. The  same  holds  as  to  marrlagee  l)eyond  sea.  For  English  sub- 
jects going  abroad,  or  to  Scotland,  to  marry  Englsdi  subjects,  have  an 
exemption  from  tiiat  restraint  in  the  act  What  was  the  case  before  the 
.marriage  act?  Will  any  body  say,  that  before  the  act,  a  marriage  sol- 
eomized  by  persons  going  over  to  Oalpis,  or  happening  to  be  there,  was 
void  in  this  country,  because  such  a  marriage  might  b6  void  by  thelKWs 
of  France,  as  perhaps  it  was,  if  soliemnized  by  a  Protestant  Priest,  whom 
they  do  not  acknowledge,  or  if  any  way  clandestme,  or  without  G<m- 
sent;  and  that  ^erefore  it  should  be  set  aside  by  a  court  in  England, 
upon  account  of  its  being  void  by  the  law  of  f^mnce  P  No.  The  laws 
of  the  state,  to  which  the  parties  are  subject,  must  determine  the  mar- 
riage, unless  you  can  show  that  the  law  of  the  other  conntiy  is  ^t,  by 
which  its  validity  is  to  be  decided.  That  brings  me  to  the  other  great 
consideration  in  this  case,  whether  the  validity  of  these  marriages,  being 
solemnized  in  Ypres  and  Denmark,  are  to  be  tried  by  the  laws  (^  those 
countries.  If  they  are,  the  laws  of  those  countries  must  be  laid  before 
the  Court,  and  proved  in  the  hest  manner  possible ;  not  by  the  opinions 
of  lawyen,  which  is  the  most  uncertain  way  in  the  world,  but  by  certifi- 
cates, laying  the  ordinances  of  those  countries  before  the  Court  Widi- 
out  considering,  how  far  that  law  is  capable  of  being  proved  in  the  present 
case,  the  previous  question  arises  with  respect  to  jurisdiction,  whether 
the  laws  of  that  country,  in  which  the  marriage  ,is  celebrated,  should 
operate,  merely  because  it  was  celebrated  there.  I  conceive  the  law  to 
be  clear,  that  it  is  not  the  transient  residence,  by  coming  one  morning 
and  going  away  the  next  day,  which  constitutes  a  residence,  to  which 
the  lex  loci  can  be  applied ;  so  as  to  give  a  jurisdiction  to  the  law,  and 
cause  it  to  take  cognizance  of  a  marriage  celebrated  thettB.  It  is  cer- 
tain, that  domicil,  or  established  residence,  (that  is,  such  a  kind  of  resi- 
dence as  makes  the  party  subject  to  the  laws  of  that  country,)  may 
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and  the  other  according  to  that  of  his  domicil  of  ori- 
gin.^    The  doctrine  in  England  has,  indeed,  stopped 


gusBon  on  Marr.  ind  Dhrorce,  417;  Id.  223, 46L  It  has  always  appeared 
to  me,  that  the  true  doctrine  of  internatiooal  policy  is,  that  a  foreign 
marriage,  Tmlid  by  the  law  of  the  place  of  marriage,  is  valid  every  where, 
Dotwithstuiding  the  parties  may  be  domiciled  in  another  country,  where 
the  marriage,  if  celebrated  there,  would,  by  the  laws  thereof,  be  void, 
and  the  parties  have  gone  thither  fer  the  exptem  pmpose  of  evading  the 
requisitions  of  the  law  of  their  domiciL  A  learned  writer,  in  the  London 
Legal  Observer  for  Janoary  1340,  has  commented  on  this  subject  with 
great  acuteness  and  abili^.  The  blowing  extract  may  be  gratifying  to 
the  learned  reader,  as  it  constitutes  an  opposite  view  to  that  of  Mr.  Bnrge. 
'^  The  idea  of  fiand  on  the  law  of  a  countiy  is  rather  a  favorite  one 
with  jurists.  When  examined,  however,  we  think  it  win  be  found  to 
have  a  very  narrow  foundation  for  the  supposed  countenance  afibrded 
to  it  by  ourlaw.  By  the  courts  of  several  American  states  it  has  been 
repeatedly  over-ruled.  It  is  principally  grounded  on  an  opinion  of  the 
jurist,  Huber,  (Hob.  de  Confl.  Leg.  lib.  1,  tit  3,  ^  8,)  supported  by  a  dictum 
of  Lord  Mansfield,in  Robinson  v.  Bland.  (1  W.  BL  2)4,256;  2  Burrows, 
1077.)  In  the  first  place,  it  is  at  once  met  by  the  difficulty,  that  it  has 
been  over  and  over  again  decided,  that  Scotch  and  foreign  marriages 
(between  minors  and  others,  who  could  not  have  contracted  marriage 
here)  undertaken,  expressly  and  admittedly,  to  evade  our  law,  are  good, 
if  good  per  legem  loci,  and  vice  versa.  But  then,  say  the  advocates  of 
the  in  fraodem  legis  doctrine,  these  decisions  are  consistent ;  because 
the  Marriage  Act  in  terms  excepts  Scotch  and  foreign  marriages.  In 
this  view,  however,  they  at  once  throw  over  Lord  Manfield*s  authori^, 
because,  as  Sir  W.  Blackstone,  who  was  counsel  in  the  case,  notes 
it  in  the  margin  of  his  report,  he  threw  out  a  *quere,  whether  stolen 
marriages  in  Scotland  are  valid.'  However,  as  this  case  is  really  the 
only  one,  in  which,  as  far  as  we  are  aware,  the  idea  of  evasion  d  our 
law  is  set  up,  we  must  go  more  fully  into  it  The  case  was  argued 
in  1760.  The  question  was,  whether  a  bill  of  exchange  given  in  France 
by  one  English  subject  to  another,  but  made  payable  in  England,  the 
consideration  of  which  was  a  gambling  debt,  should  be  held  recovera- 
ble in  an  English  Court  It  was  found  not  to  be  recoverable  in  IVance ; 
bat  Lord  Mansfield  (though,  on  this  plain  ground,  he  afterwards  said 
the  case  had  after  all  come  to  nothing)  had  it  argued  twice,  as  bearing 
on  international  law.  In  his  judgment  he  touched  on  the  rules  ap- 
plicable to  foreign  personal  contracts.  He  lays  down  the  general 
rule  as  to  the  lex  loci  prevailing.    But  then  he  says ;  <  this  role  admits 

1  1  TouUier,  Droit  Civil,  art  576;  Code  Civil,  art  144, 148, 170;  Mer- 
lin, Rupert  tit  Loi,  §  6,  n.  1,  and  ante,  note,  §  84, 117. 


23D  co5rucT  of  laws.  [ch.  y. 

doobcs    may  Jitsdy  be    entertadDed,)  that    a    second 
marriage^  after  a  Afone,  in  Scotland,  from  a  mar- 


iDce.  He  aid;  ^Tbe  meat  ■■aeml  GOttndentkm  10  the  validity  of  the 
iBUTii|re.  It  hM  been  ugoed  toT  be  filid  from  being  established  by 
dbe  sentence  of  a  coozt  aa  fiance,  bafing  proper  jurisdiction.  And  it 
is  tracy  that  if  so^  it  is  ccodDsne,  wbetber  a  fixeign  conit  or  not,  from 
the  laws  of  natioos  in  soth  cases;  udieiwise  the  rights  of  mankind 
would  be  very  pcecaziaiai  aad  mceitain.'  Now  here,  if  Mr.  Barge  is 
right.  Lord  Haidwkks  was  called  spoa  to  frll  back  on  the  general 
pcinciple,  Mr.  B^Kge  coaaeads  fivt  that  die  subject,  though  broad,  unless 
bonk  fide  doaudled  thare,  (whkh  in  Mi;  Bulge's  sense  of  domicil  was 
not  the  ca«v)  conld  not  aiail  himself  of  the  kx  loci  to  avoid  the  ope- 
ration of  oar  kw.  The  girl  here,  was  only  eleven  yean  old.  By 
our  common  laaw,  as  stated  by  B(r.  Barge,  a  female  under  twelve  could 
not  contnct  "■*>"''"^j  Indeed,  according  to  Sir  Matthew  Hale, 
the  attempt  would  have  snbjected  die  paity  to  a  convictioa  for  rape. 
(IHalLP.COa);  and  4  Bta.OMnnLS12.)  So  &r  from  doing  this,  in 
committing  umeserredly  the  jurisdiction,  aa  to  validly,  to  a  foreign 
court,  he  lays  down  a  pnnciple  quite  destroctive  of  all  Mr.  Burge's 
doctiines,  aa  to  bonk  fide  domkil ;  because,  as  we  shall  [vesently  remark 
{\uther,  if  that  principle  only  means  bon4  fide,  so  &r  as  required  by  the 
ftneign  law,  it  amounts  to  nothing,  and  there  is  nobody,  who  doubts  it 
It  would  then  be,  by  common  consoit,  one  of  the  incidenti  bearing 
on  the  validly  of  the  marriage  according  to  the  lex  loci  contractns. 
There  are  few  opinions,  which  command  higher  respect  than  Mr.  JacobV. 
In  his  veiy  learned  notes  appended  to  his  edition  of  Ropei^  Husband 
and  Wife  he  takes  the  same  view.  He  says,  as  to  the  objection,  thai 
an  intention  to  evade  our  law  may  efiect  the  validity  of  the  foreign 
contract;  'that,  though  apparently  sanctioned  by  Lord  Mansfield,  it 
has  not  prevailed,  either  with  respect  to  mairiages  in  Scotland,  or  with 
respect  to  marriages  in  other  placea  out  of  England,  and  there  does  not 
appear  any  exception  to  the  rule,  that  a  foreign  marriage,  valid  accord- 
ing to  the  law  of  the  place  where  celebrated,  is  good  every  where  else.* 
(9  Roper,  Hush.  &.  Wiib,  edit  by  Jacob,  p.  495.)  It  must  be  observed,  that 
Mr.  Jacob  does  not  specifically  advert  to  objectiona  arising  firom  affinity, 
or  from  any  prohibitory  rules  not  being  in  the  Marriage  Act  The 
rule,  however,  is  evidently  older  than  the  Marriage  Act,  and  is  always 
found  without  a  limitation  from  the  first  Except  the  case  of  legal 
personal  disqualification  against  manying  at  all,  such  as  LoUey's,  to 
which  we  shall  soon  advert,  we  know  but  of  one  country  (France)^ 
whore  the  validity  of  a  foreign  marriage  between  its  own  subjects  is 
tried  by  its  own,  and  not  the  foreign  law.  French  subjects,  who  are 
required  at  home  to  obtain  the  consent  of  parents,  &c  are  requiied 
so  equally,  if  they  many  out  of  France.    Did  such  a  broad  penooal 
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second  marriage  would  be  unquestionably  good  by 
the  law  of  Scotland.^  So  that,  here,  there  may  be 
two  lawful  wives  of  the  party,  living  at  the  same  time, 
in  different  countries,  and  two  families  of  children, 
one  of  which  may  be  deemed  legitimate  by  the  law 
of  the  one  country,  and  illegitimate  by  the  law  of 
the  other.^  It  is  easy  to  see,  what  various  difficulties 
may  grow  out  of  such  a  state  of  things.  A  son, 
by  the  second  marriage,  may  be  entitled  to  the 
whole  real  and  personal  estate  of  the  father  in 
Scotland,  and  incapable  of  touching  either  in  Eng- 
land. The  Massachusetts  doctrine  escapes  from  these 
incongruities ;  and  appears  to  be  founded  upon  a  lib- 
eral basis  of  international  policy,  which  deems  it  far 
better  to  support  marriages,  celebrated  in  a  foreign 
country,  as  valid,  when  in  conformity  with  the  laws  of 


this  case  ?  Their  notion  seems  to  have  arisen  from  viewing  the  law, 
as  an  individual,  whose  honor  is  to  he  vindicated,  and  who  is  to  be 
treated  with  at  least  outward  show  of  observance  and  respect  They 
make  it,  let  it  be  observed,  not  a  principle  of  English  law  merely,  but 
of  general  law ;  though  they  can  find  no  instance  in  any  one  comitry 
to  support  it,  except  Lord  Mansfield's  manifestly  erroneoos  dictum 
in  a  bill  of  exchange  case.  To  us  the  whole  scheme  seems  ahogetber 
insupportable.  A  law,  we  should  think,  is  either  local,  or  it  is  peisonal, 
and  any  thing  between  we  cannot  comprehend.  If  it  were  the  case  of 
a  foreigner's  marriage  here,  would  they  ask,  if  he  came  here  in  evasion 
of  his  own  law  ?  Or  would  they  not  raUier  say  with  Fergusson, '  A  party 
domiciled  here  cannot  be  permitted  to  import  a  law  peculiar  to  his 
own  case.'  (Ferg.  on  Mar.  and  Div.  399)"-- See  also  Hubenis,  Lib.  I,  tit 
3,  De  Conflictu  hegam,  §  13  ;  Paul  Voet,  de  Statut  $  9,  ch.  3,  n.  4,  p. 
363,  edit  1715 ;  Id.  p.  319,  edit  1661.  Lord  Brougham,  in  Wufsnder  v. 
Warrender,  9  Bligh,  R.  129,  130,  manifestly  considered,  that  the  doc- 
trine, that  a  marriage  in  a  foreign  country  was  void,  if  it  was  a  fraud 
upon  the  law  of  the  domicil  of  the  parties,  was  not  maintainable  in  point 
of  law. 

1  Lolley's  Case,  1  Russ.  &  Ryan,  Cas.  236.  See  Warrender  r.  Wai^ 
render,  8  Bligh,  R.  891 ;  ante,  §  86,  88 ;  post,  §  315  to  §  296. 

9  Beazley  v.  Beazley,  3  Hagg.  EccL  R.  639 ;  Rex  v.  Lolley,  1  Rom.  ^ 
Ryan,  Cas.  236. 


234  CONFLICT   OF   LAWS.  [CH.  V. 

declare,  that  such  marriages  shall  be  deemed  valid, 
and  refuse  to  submit  to  the  dictation  of  France. 
France  may  at  home  enforce  such  laws  upon  her  own 
subjects  and  their  property,  when  found  within  its 
territory.  But  every  other  nation,  by  whose  laws  the 
marriages  celebrated  therein  would  be  valid,  would 
sustain  such  marriages,  and  treat  the  claims  of 
France,  as  an  usurpation,  founded  in  injustice,  and  a 
disregard  of  the  true  duty  and  policy  of  all  civilized 
nations  in  their  intercourse  with  each  other. 
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of  illustrating  the  endless  embarrassments,  arising  from 
the  conflict  of  laws  of  different  provinces  and  nations  ;^ 
and  his  ample  work  is  mainly  devoted  to  a  considera- 
tion of  the  mixed  questions,  arising  from  the  conjugal 
relation,  as  affected  by  different  laws  in  different  prov- 
inces and  nations.  In  some  of  the  Frepch  provinces 
before  the  Revolution,  a  married  woman  had  a  sepa- 
rate power  to  contract;  in  others  she  b^d  not.^  In 
Holland,  under  the  old  laws  thereof  (fi)r  it  is  unneces- 
sary to  consider,  whether  tbey  have  undergone  apy 
substantial  alteration  in  more  recent  times)  the  hus- 
band had  the  sole  power  to  dispose  of  all  the  prop- 
erty of  his  wife ;  and  she  was  entirely  deprived  of 
any  po^er  over  it*^  In  Utrecht  her  consent  was 
necessary,  if  there  were  not  children  by  the  marriage ; 
and  in  some  other  places,  whether  there  were,  or 
were  not  children*  In  Utrecht  the  husband  a»d  wife 
were  disabled  from  making  donations  to  each  other; 
in  Holland  they  may  or  might  make  them.^  In  some 
states  there  is   a   community   of  property  between 


1  1  Froland,  M^moires,  oh.  l,  §  7^  8. 

9  Id. ;  Henry  on  Foreign  Law,  3L  See  also  1  Boullenois,  eh*  1,  p.  431 ; 
Id.  p.  467, 468  ;  Merlin,  Rupert  Antoris.  Maritale,  $  10. 

3  1  Barge,  Comm.  on  Coi.  and  For.  Lair,  Pt  1,  oh.  7|  4  fl^  p.  996;  80SL 

4  Rodenbitrg,  De  DiTora.  Stat  tit  2,  oh.  6»  §  9{  3  Boi^noiii  Appoi 
p.  39.  —  It  may  be  useful  here  to  atatOi  (onoe  for  all,)  that,  in  re- 
ferring to  the  laws  of  different  countries,  t  generally  state  them  U 
they  formerly  were,  without  any  attention  to  the  chugos,  wfajdi  <hey 
may  actually  have  undergone.  The  reaioaing  of  the  ibreiga  juriati 
upon  this  subject  would  be  rendered  exceedingly  obscure,  and  some- 
times incorrect  in  any  other  way ;  and  the  object  of  thi*  woA  la  noi 
so  much  to  show,  what  particolar  conflieta  of  laws  may  Il0«r  aftai  torn 
the  present  jurisprudence  of  a  partioukr  coontiy,  aa  ta  mnatyate  the 
principles,  which  different  jurists  haye  adopted  in  solving  questions  re- 
lating to  the  conflicts  of  laws  generally.  See  1  Burge,  Comm*  on  CoL 
and  For.  Law,  Pt  1,  ch.  7,  $  2»  p.  376  to  p.  33S^  where  Uiere  will  be  found 
a  iummaiy  of  the  laws  of  HoUand  on  the  anlgect  of  this  chapter. 
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positive  law  of  difTerent  provmces  of  the  same  empire, 
upon  the  subject  of  the  rights  of  husband  and  wife. 
In  some  places  the  laws,  which  place  the  wife  under 
the  authority  of  her  husband,  extend  to  all  her  acts, 
as  well  to  acts  inter  vivos^  as  to  acts  testamentary. 
In  others,  the  former  only  are  prohilnted.  In  some 
places,  the  consent  of  the  husband  is  necessary,  to 
give  effect  to  the  contracts  of  the  wife.  In  others, 
the  contract  is  valid,  but  is  suspended  in  its  execution 
during  the  life  of  the  husband.  In  some  places,  the 
wife  has  no  power  over  the  administration  of  her 
own  property.  In  others  the  prohibition  is  confined 
to  property  merely  dotaij  and  she  has  the  firee  dis- 
posal of  her  other  property,  which  is  called  parapher- 
nai.' 

§  129.  But  not  to  perplex  ourselves  with  cases  of 
a  provincial  and  unusual  nature,  let  us  attend  to  the 
differences  on  this  sulgect  in  the  existing  jurisjuru-^ 
dence  of  two  of  the  most  polished  and  cinnmercial 
states  of  Europe,  in  order  to  realize  the  variety  of 
questions,  which  may  spring  up,  and  embarrass  the 
administration  of  justice  in  the  tribunals  of  those 
countries. 

^  130.  The  present  Code  of  France  does  not  un-- 
dertake  to  regulate  the  conjugal  association  as  to 
property,  except  in  the  absence  of  any  special  con- 
tract, which  special  contract  the  husband  and  wife 
may,  under  certain  limitations,  make,  as  they  shall 
judge  proper.  When  no  special  stipulations  exist, 
the    case    is    governed    by    what    is    denominated 


1  a  Boullenois,  Obser.  39,  p.  11 ;  1  Domat,  B.  1,  tit  9,  p.  166, 167 ;  Id. 
§  4,  p.  179, 180,  &c.  See  also  1  Froland,  VLkxu  per  tot ;  MerUn,  Rupert 
Antoris.  Maritale,  §  10 ;  1  Burge,  Comni.  on  CoL  and  For.  Lav»  Pt  1,  oh. 
6,  $  1,  p.  201  to  p.  244 ;  Id.  ch.  7,  §  1  to  1 7,  p.  262  to  p.  561. 
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her  free  administiatkn  o(  her  movable  property,  and 
may  alien  it.  Bat  she  cannot  alien  her  immoyable 
property  without  the  consent  of  her  husband,  or 
without  being  authorized  by  law  upon  his  reftisal. 
Dissolution  of  the  marriage  by  diycxce  gives  no  right 
of  sundrorship  to  the  wife  ;  but  that  right  may  occur 
on  the  civil  death  or  the  natural  death  of  the  husband. 
Upon  the  death  of  either  parQr,  the  community  being 
di^dved,  the  property  belongs  equally  to  the  survi- 
ving parQT,  and  to  the  heirs  of  the  deceased,  in 
equal  moieties,  after  the  due  adjustment  of  all  debts, 
and  the  payment  of  all  charges,  and  claims  on  ttie 
fund.' 

^  131.  Such  is  a  very  brief  outline  of  some  of  the 
more  important  particulars  of  the  French  Code,  in 
regard  to  the  property  of  married  persons,  in  cases 
of  community.  The  parties  may  vary  these  rights 
by  special  contract,  or  they  may  many  under  what 
is  called  the  dotal  rule  Le  rSgime  dotal.  *But  it  would 
carry  us  too  far  to  enter  upon  the  consideration  of 
these  peculiarities,  as  our  olgect  is  only  to  point  out 
some  of  the  more  broad  distinctions  between  the 
English  law  and  the  French  law,  as  to  the  effects  of 
marriage. 

^  132.  In  regard  to  the  personal  rights,  and  ca- 
pacities, and  disabilities  of  the  parties,  it  may  be 
stated,  that,  independent  of  the  ordinary  rights  and 
duties  of  conjugal  fidelity,  succor,  and  assistance, 
the  husband  becomes  the  head  of  the  family;  and 
the  wife  can  do  no  act  in  law  without  the  author- 
ity of  her  husband.  She  cannot,  therefore,  without 
his  consent,  give,  alien,  sell,  mortgage,  or  acquire 
property.     No  general  authority,  even    though  stip- 

1  Code  Civil  of  France,  art  1441  to  1406. 
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be  recc^ised  by  fcraga  nations*  In  general,  dhe 
is  deemed  to  have  the  saaie  domicil  as  her  husband ; 
and  she  can  during  die  coverture  acquire  none 
other,  suo  jwe}  Her  acts,  done  in  die  jdace  of  her 
domieit,  ^nll  have  validhy  or  not,  as  they  are^  or 
are  not,  valid  there.  But  as  to  her  acts  done  else- 
where, there  is  much  room  for  diversity  of  opinion 
and  pracdee  among  nations.  We  have  seen,  that 
many  of  the  civilians  and  jurists  of  continental 
£cnK)pe  hold,  that  the  capacity  and  incapacity  df 
married  women,  as  in  other  cases  of  the  personality 
of  laws,  accompany  diem  every  where,  sjmI  govern 
their  acts."  And  Mr.  Ghancdlor  Kent  has  said, 
that  as  personal  qualides  and  civil  relations  of  a 
niuFversal  nature,  such  as  infancy  and  coverture,  are 
fixed  by  the  law  of  die  domicil,  it  becomes  the  in- 
terest of  all  nations  nratuaUy  to  respect,  and  sostaki 
that  law.'  This  is  true  in  a  general  sense.  But 
every  nation  will  judge  for  itself,  what  its  ovm  inter- 
est requii^s,  and,  in  framing  its  own  junspnidence, 
will  often  hold  acts  valid  within  its  own  territories, 
which  the  laws  of  a  foreign  domicil  might  prohilnt, 
or  might  disable  the  parties  firom  doing. 

^  137.  In  considering  this  subject,  it  is  material, 
at  least  so  far  as  foreign  jurists  are  concerned,  to 
distinguish  between  cases,  where  there  has  been  a 
change  of  domicil  of  the  parties,  .  and  where 
there  has  not  been  any  such  change  of  dobn- 
dl.    Where    the   domicil  of  marriage    remains  on- 

1  Ante,  §4&  See  on  this  jnibjeot,  1  BuifBi  Gdbuil  on  GoL  and  For. 
Law,  Pt  1,  ch.  6,  §  a,  p.  244  to  p.  963. 

9  See  ante,  §  51,  55,  56,  57,  58,  60 ;  Heniy  on  Foreign  Law»  p.  50 ; 
Fergusson  on  Marr.  and  Div.  334  to  336 ;  Merlin,  Rupert  Antoris,  Man- 
tale,  §  10. 

3  2  Kent,  Comm.  Lect  39,  p.  419, 8d  edit 
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or  others,  be  held  valid  in  England  ?  ^  Many  fineign 
jurists,  among  whom  may  be  enmnerated  Hertius 
Paul  Yoet,  Jdim  Voet,  fiurgundns,  Rodendurg^  Po* 
thier,  and  Merlin,  hold  the  opinion  that  the  law  of 
the  new  donncil,  most  in  all  cases  of  a  change  of 
domicil,  goyern  the  capacities  and  rights  of  properQr 
of  married  women,  as  well  as  their  obligations^  acts 
and  duties^^  Froland  (it  should  seem)  would  answer 
this  particular  question  upon  principle  in  the  aflbma- 
tiTe,  as  a  mere  qnestiim  of  capacity  or  incapaci- 
ty, or  status^  of  the  wife ;  for  be  holds,  that  the  ca- 
pacity or  incapacity  of  married  women  to  do  things 
changes  with  their  domicil;  and  that  acts^  TaHd 
by  the  law  of  their  original  domicil,  if  dene  in 
a  new  domicil,  by  whose  laws  they  are  vdid,  are 
to  be  deemed  mdlities*'  Thus,  he  says,  that  a  mar- 
ried woman,  who  is  incapable  by  the  law  of  her 
domicile  where  the  Roman  \xw  (Droit  Ecrit)  jMrefaifa, 
of  entering  into  a  suretyship  for  another,  by  the  Sei^ 
atus  consultum  Velkianum^  ix  of  ccmtractiflg  with  her 
husband,  as  in  Normandy,  if  she  goes  to  reside  at 
Paris,  where  no  such  law  exbts,  is  there  dej^ived  of 
that  exception.  And,  on  the  other  hand,  a  woman 
married  and  li'ring  at  Paris,  and  afterwards  gcnng  to 
reside  in  NcMrmandy,  or  in  any  other  country^  wlieie 
the  Roman  law  prevails  (Droit  Ecrit)^  loses  hst  car 
pacity  to  enter  into  any  such  contract,  which  she 
previously  possessed/    Yet  Froland  has  in  some  other 

1  See  Merlin^  Rupert  Testametit,  §  1^  5,  art  1,  !i2,  p.  909  to  p.  319. 
9  Ante,  §  55  to  62 ;  post,  §  140, 14L    See  also  1  Buige,  Conim.  on 
Col.  and  For.  Law,  Pt  1,  ch.  6,  §  2,  p.  253  to  p.  261. 

3  1  Froland,  M^m.  172 ;  ante,  §  55. 

4  1  Froland,  M^m.  172 ;  1  Boallenois,  Obeer.  4,  p.  61 ;  2  Botilleiiois, 
Obser.  32,  p.  7, 13. —  Froland  has  some  subtile  distinctions  on  this  snljeeli 
which,  to  say  the  least  of  them,  are  not  in  a  piBctical  sense  Tety  clear.  Lest 
I  should  misstate  the  purport  of  his  remarks,  I  will  quote  them  in  the 
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State  or  condition  of  the  wife,  and  by  consequence 
the  extent  of  the  marital  authority ;  and  this  state  or 
condition  of  the  wife  being  once  jBxed,  cannot  be 
afterwards  changed  by  any  change  of  domicil.^  Du- 
moulin  seems  to  have  entertained  the  same  opinion.^ 
MerUn  also  at  one  time  bent  the  whole  strength  of 
his  acknowledged  ability,  to  establish  the  doc- 
trine, that  the  law  of  the  matrimonial  domicil,  and 
not  of  the  new  domicil,  as  to  the  capacity  and 
incapacity  of  the  wife,  ought  to  prevail.  He  rea- 
soned it  out  principally  in  his  examination  of  the 
subject  of  the  marital  power,  or  the  incapacity  of 
the  wife,  according  to  certain  local  laws,  to  do 
any  valid  act,  make  any  conveyance,  or  engage  in 
any  contract,  without  the  consent  and  authorization 
of  her  husband.  And  he  then  held,  that  this  inca- 
pacity is  not  changed  by  a  change  of  domicil  to  a 
place,  in  whose  laws  it  has  no  existence.^  After 
maintaining  this  opinion  (as  he  himself  says)  for 
forty  years,  he  has  recently  changed  it,  and  adhered 
to  the  doctrine,  that  the  law  of  the  new  domicil 
ought  to  govern.^  In  discussing  the  nature  and  ex- 
tent of  the  parental  authority,  conferred  by  the  domi- 
cil of  birth,  in  regard  to  foreign  property,  he  seems 
to  have  been  aware  of  the  dijfficulties  of  his  early 
doctrine;  and  he  has  said,  with  great  truth,  that 
to  put  an  end  to  all  the  difficulties  of  such  cases,  it 
is  necessary  to  make  a  uniform  law,  not  for  France 

1  Bouhier,  CoutdeBourg.ch.^§23to27;  Id.§45to47;  IcL§48 
to  66;  R  §  69,  70;  Id.§  79,  80, 82,  83;  Id.  §  89,  90;  Id.  §  147. 

s  Molin.  Oper.  Comment  ad  Cod.  Lib.  1,  tit  1,  L  1 ;  CodcIiib.  De 
Statutifl.  Tom.  3,  p.  555,  edit  1681. 

3  Bouhier,  Cout  de  Bourg.  ch.  22,  §  22  to  32,  §  45. 

4  Merlin,  Rupert  Effet  R^troactif,  §  3, 2,  art  5,  p.  15 ;  Id.  AntoriBatioD 
Mantale,  §  10,  art  4,  p. 243, 244;  Id.  Majority  §  5;  ante,  §  58^  5a 
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tatem  domi  adeptam^  non  diter  quam  dcatricem  in 
corporeforas  circumferat.  Cansequenter  dicemusy  si 
mutaverit  domicilium  persona,  novi  domicilii  condi- 
tionem  induere} 

§  141.  Rodenburg  has  distinguished  the  cases  on 
this  subject  into  two  sorts ;  (1)  those,  in  which  there 
is  no  change  of  domicil  of  the  married  parties ;  (2) 
and  those,  in  which  there  is  a  change  of  domicil. 
In  the  former  case  he  holds,  that  the  capacity  and  in- 
capacity by  the  law  of  the  domicil  extends  everywhere. 
In  the  latter  case,  that  the  capacity  and  incapacity 
of  the  new  domicil  attach.*  So  that,  accordmg  to 
him,  the  disabilities  of  a  wife  by  the  law  of  her  domi- 
cil attach  to  all  her  acts,  wherever  done,  at  home, 
or  abroad,  as  long  as  the  domicil  exists.'  But  upon  a 
bond  fide  change  of  domicil  by  her  husband,  she  loses 
all  disabilities,  not  existing  by  the  law  of  the  new  domi- 
cil, and  acquires  all  the  capacities  allowed  by  the 
latter.^  Hence,  if  a  husband,  who  by  the  law  of  his 
domicil  has  his  wife  subject  to  his  marital  authority, 
changes  his  domicil  to  a  place,  where  no  such  law 
exists,  or  e  contra,  if  he  changes  his  domicil  from 
a  place,  where  the  wife  is  exempt  from  the  marital 
power,  to  one  where  it  exists;  in  each  case  the 
wife  has  the  capacity  or  incapacity  of  the  new 
domicil.  Fac,  igitur,  virum,  qui  per  leges  loci,  tM 
degit,  uxorem  habeat  in  potestate,  collocare  domicilium 
alio,  ubi  inpotestate  virorum  uxores  non  sunt;  vel  vice 
versa.  Dicendumne  erit,  induere  uxorem  potesUUem 
qud  prills  liberata,  et  exuere,  cui  alligata  est  f    In  af- 

1  Burgrundos,  Tract  %  n.  7,  p.  61. 

9  Rodenburg,  de  Div.  Stat,  tit  2,  ch.  1,  §  1 ;  Id.  Pt  2,  ch.  1,  §  1 ;  Id. 
ch.  4,  U ;  2  BouUenois,  App.  p.  10, 11 ;  Id.  p.  5Ss  56;  Id.  p.  63. 
3  Ibid.  4  Ibid, 
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Of    pniparr   wuk  j 
IfHiigit  ac  Aix  or  Xa 

at  ocbir  or  cfaeae  piKis;  il 
wiietker  she  is  ar  Iiber^  tu  sdl  iHr 
widiaiK  die  amJmdti  or  omku  of 
and  he  Uds^  thai  ^le  cauooc  kU  her  f^mtaly  time 
widiooc  the  eoBssmi  of  ber  hwhwdj  aMioQgh  she 
was  maided  at  P^tRk  The  reaaoai  he  asngns  is; 
because  in  die  cQimtries  gofened  bj  their  oiim  cu»- 
tomaiy  law,  die  propertr  of  a  manied  woDian  in 
comnnmitj  is  deemed  ifolo/  property;  and  is  pre- 
sumed to  hare  been  brought  there  bj  the  pailiesi  as 
such;  and  diat  such  property,  as  dotal  property,  is 
less  alienable  at  Aix  and  Toulouse,  than  in  oountrles 
governed  by  their  customary  law ;  and  that  in  those 
Provinces,  as  well  as  in  Paris,  the  husband  has  the 


I  3  Boullonoii,  Obfenr.  32,  p.  30, 21 ;  IdL  p.  1^  to  p.  2&    Sas  fioohier, 
Cout  do  Bourg.  ch.  22,  §  28  to  $  90 ;  Id.  §  40  to  §  45. 
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cofUractuum  nupliarumque^  in  lis  lads  recepia,  ubique 
vim  suam  obtinebuni.  In  HoUandia  conjuges  habeni 
omnium  bonorum  comunionemj  quatenus  aiiter  pa6t%s 
dotdlibus  non  convenit.  Hoc  etiam  locum  hcAebit  in 
bonis  sitis  in  Frisia^  licet  ibi  iantum  sit  communio 
qucBsius  et  damnij  non  ipsorum  bonorum.  Ergo  et  Frizii 
conjuges  manerU  singidi  rerum  stuurumf  etiam  in  Hoi- 
landia  sitarum,  domini ;  cumprimum  vero  conjuges  mi- 
grant  ex  unaprovincia  in  aliam^  bonadeinceps  qu€Bj  alteri 
adveniuntj  cessant  esse  communia,  manentque  distinctis 
praprieiaiibus ;  sic  ut  res  antea  communes  fctcttBj  manent 
in  eo  statu  jurisj  quern  induerunt}  The  example,  he 
thus  puts,  obviously  shows,  that  his  doctrine  is  ap- 
plied to  cases,  where  there  is  no  express  contract. 

^  145  a.  Mr.  Chancellor  Kent  has  applied  the  doc- 
trine of  Huberus  in  the  case  of  an  express  ante- 
nuptial contract  between  the  parties;  and  has  laid 
down  the  rule,  that  the  rights,  dependent  upon  nup- 
tial contracts,  are  to  be  determined  by  the  Lex  loci 
contractus.^  This  may  be  generally  correct,  in  regard 
to  cases  of  express  or  of  implied  nuptial  contracts; 
and  it  is  pobable,  that  none  other  were  at  the  time 
in  the  mind  of  the  learned  judge.  But  we  shall 
presently  see,  that  as  a  general  question,  in  regard 
to  the  universal  operation  of  the  Lex  loci  mairominiij 
there  is  much  controversy  upon  the  subject  among 
foreign  jurists. 

§  146.  There  are  many  distinguished  jurists,  who, 
in  common  with  Huberus,  maintam  the  opinion, 
that  the  incidents  and  effects  of  the  marriage  upon 


1  Huberus,  Lib.  1,  tit  3,  De  Conflict  Leg.  §  9 ;  post,  §  169. 

9  See  De  Couche  v.  Savatier,  3  John.  ch.  R.  211 ;  2  Kent,  CoronLLect 
39,  p.  458, 459, 3d  edit.  See  also  Feaubert  v.  Turst,  cited  in  Robertson's 
Appeal  Cases,  1,  and  Lashley  v.  Hogg,  1804,  cited  Id.  4;  Le  Breton  «. 
Miles,  8  Paige,  R.  261. 
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apply  as  well  to  the  like  property  situated  in  foreign 
countries,  as  to  that  situated  in  France. 

§  147.  The  grounds,  upon  which  this  opinion 
has  been  maintained,  are  various.  Some  foreign 
jurists  hold,  that  the  law  of  the  matrimonial  domicil 
attaches  all  the  rights  and  incidents  of  marriage  to 
it,  propria  vigorCy  and  independent  of  any  »ipposed 
consent  of  the  parties.^  Others  hold  that  there  is 
in  such  cases  an  implied  consent  of  the  parties  to  adopt 
the  law  of  the  matrimonial  domicil  by  way  of  tacit  con- 
tract ;  and  then  the  same  rule  applies,  as  is  applied  to 
express  nuptial  contracts.  Dumoulin  was  the  au- 
thor, or  at  least  the  most  distinguished  advocate,  of 
•this  latter  doctrine.^  Quia  per  pradicta  inest  (says 
he)  taciturn  pactum^  quod  maritus  lucrabitur  dotem  cim- 
ventam,  in  casUj  et  pro  proportione  statuti  illius  domi- 
cUii,  quod  prtBvideturj  et  inielligitur ;  et  istmd  taciturn 
pactum^  nisi  conventum  Jueritj  intrat  in  actionem  ex 
stipulatu  ret  uxorue^  et  illam  informat.  Itaque  semper 
remanet  forma  ah  initio  impressa?  And  he  adds,  that 
it  applies  to  all  property,  whether  situate,  and 
whether  movable  or  immovable ;  Non  solum  inspidatur 
statutum  vel  consuetudo  primi  illius  domicilii  pro  ho- 
.  nis  suh  illo  sitis.  Sed  locum  hcAehit  uhique  etiam  ex- 
tra Jines  et  territorium  dicti  statuti^  etiam  interim  correp- 
ti ;  et  hoc  indistincte,  sive  hona  dotalia  sint  mobiliaj  nve 
immohiliaj  uMcunque  sita^  sive  nomina.  Ratio punctua- 
lis  specijica  procedat  in  vim  taciti  pacti  ad  formam  sta- 
tuti ;  velutii  quod  tacitum  pactum  pro  expresso  habetur.^ 

1  See  1  Boulleoois  Obaer.  29,  p.  741, 750,  757,  758;  Hubenu,  Lib.  1, 
.  tit  3,  De  Confi.  Leg.  §  9. 

8  1  Boallenois,  Obser.  29,  p.  757. 

3  Molin.  Comm.  &d.  Cod.  Lib.  1,  tit  1, 1. 1,  Opera,  Tom.  3,  p.  555,  edit 
1681;  1  Froland,  M^m.  62,  218;  Livenoore,  Dissert  §  89,  p.  7^  74; 

.  1  Boullenois,  Observ.  29,  p.  756,  758. 

4  Molin.  Comm.  ad  Cob.  Lib.  1,  tit  1, 1. 1 ;  Conclus.  De  Statotis,  Opera, 
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Primum^  quod  MoliruBus  a  simpUci  constietudinis  dis- 
positione  elicet  partium  converUianem  et  pactum^  dtra 
vllam  conventionem  partium  adjectam  consueiudini^ 
rationem  nan  haheU  .  Alia  enim  vis  et  ratioy  aliud  et 
principium  et  causa  obligationis^  qtue  a  lege  inducitury 
alia  ejus  J  qiue  ab  pacto  et  conventiane  partium  proficis- 
citur.^ 

^  149.  It  may  be  useful  to  bring  together  in  this 
place,  in  a  more  exact  form  the  opinions  of  some 
other  jurists  of  the  highest  reputation  on  this  subject 
for  the  purpose  of  exhibiting  some  of  the  differences, 
as  well  as  some  of  the  coincidences,  in  the  doctrines 
respectively  maintained  by  them. 

^  150.  Cochin  holds  the  doctrine,  that  if  the 
contract  of  marriage  contains  no  stipulation  for  com- 
munity of  property,  the  law  of  the  place,  where  the 
parties  are  domiciled,  and  to  which  they  submit  by 
the  contract  of  marriage,  must  govern,  not  only  as 
to  property  (biens)  situate  in  that  place,  but  as  to 
property  situate  in  all  other  places.^  The  rights 
of  married  persons  (he  adds)  over  the  property, 
which  they  then  have,  as  well  as  over  that,  which 
they  afterwards  acquire,  ought  to  be  regulated 
by  an  uniform  rule.  If  they  have  established  an 
express  rule  by  the  contract  of  marriage,  that 
ought  to  decide  their  rights  as  to  all  their  property. 
If  they  have  made  no  stipulation,  then  the  law  of 
the  place  of  their  common  domicil  establishes  a 
rule  for   them;    since  they  are  presumed  to   submit 


1  D'Ars^Dtr^,  In  Briton.  Leg.  Des  Donations,  art  218,  Gloss.  6,  n.  33, 
Tom.  1,  p.  656 ;  Livermore,  Dissert.  §  92,  p.  75,  §  95,  p.  77,  §  106,  p.  81. 
See  also  1  Burge,  Comni.  on  Col.  and  For.  Law,  Pt  1,  cb.  7,  §  8,  p.  609 
to  p.  614 ;  1  Boullenois,  Obser.  29,  p.  761  to  p.  767. 

3  Cocbin,  CEuvres,  Tom.  3,  p.  703,  4to  edit 
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answers  in  the  negative ;  because  the  law  of  the 
place  of  marriage  (Utrecht),  does  not  confer  it.* 
Again.  A  person,  in  whose  domicil  there  is  no 
community  of  property  between  married  persons, 
possesses  property  in  another  territory,  where  such 
community  of  all  property  exists,  and  he  contracts 
marriage  in  another  country,  where  a  qualified 
community  only  exists  (Ubi  sodetas  bonorum  tantunij 
sive  simpliciteTj  ita  dicta,  obtinet).  What  law  is  to 
prevail?  Some  jurists  hold,  that  the  law  of  the 
domicil  shall  prevail.  Others  are  of  a  different  opin- 
ion. Hertius  himself  holds,  that,  as  the  case  sup- 
poses the  place  of  the  marriage  to  be  foreign  to  both 
parties,  the  law  of  the  husband's  domicil  ought  to 
prevail,  as  an  implied  contract  between  the  parties.^ 
Again.  In  the  domicil  of  the  husband,  a  community 
of  property  exists  between  married  persons;  will 
that  community  apply  to  immovable  property,  bought 
by  either  party  in  a  territory,  where  such  a  law  does 
not  exist?  Many  jurists  decide  in  the  negative. 
Hertius  holds  the  affirmative,  upon  the  ground  of  an 
implied  contract,  resulting  from  the  marriage.' 

^  152  a.  Froland  puts  the  case  of  a  man  domiciled 
at  Paris,  who  goes  and  marries  a  woman  in  a  country, 
governed  by  the  Roman  law,  as  in  Rheims,  Auvergne, 
or  Normandy,  or  e  contra ;  and  the  marriage  is  with- 
out any  express  contract ;  and  he  then  asks,  in  such 
a  case,  what  law  is  to  prevail  as  to  future  acquisitions 

1  Hertii  Opera,  De  Collis.  Leg.  §  44,  p.  142, 143,  edit  1737;  Id.  p. 
201,  edit.  1716. 

s  Id.  §  46,  p.  143,  edit  1737;  Id.  p.  202,  edit  17ia 

3  Id.  p.  144,  §  47,  edit  1737;  Id.  p.  204,  edit  1716.  — The  decision 
of  Mr.  Chancellor  Kent  io  De  Couche  v.  Sabatier,  3  John.  Ch.  R.  190, 
211,  treating  it  as  a  case  of  an  express  or  an  implied  contract,  woald 
lead  to  the  same  conclusion. 
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however,  Froland  dissents  in  a  qualified  manner.^ 
He  deems  the  law  of  commimitj,  independent  of  an 
express  contract,  to  be  a  real  law;  and  therefore 
confined  to  the  territory.  As  to  acqaests,  or  ac- 
quisitions, whether  of  movable  or  of  immovaUe  prop- 
erty, made  in  foreign  countries,  where  the  law  of 
community  exists,  he  agrees,  that,  in  cases  of 
an  express  contract,  the  law  of  the  matrimonial 
domicil  ought  fo  prevail.  But  as  to  foreign  coun- 
tries, where  the  law  of  community  does  not  exist, 
he  thinks  the  right  does  not  extend,  aut  in  vim 
cansuetudinisj  or  in  vim  contrad&s;  for  it  is  in 
vain  to  presume  a  tacit  contract;  and  that,  there- 
fore, it  ought  to  be  governed  by  the  law  rei  sike.^ 
It  would  seem,  however,  from  subsequent  passages, 
that  he  applied  his  doctrine  to  the  case  of  immova- 
bles only;  admitting,  that  movables  should  be  gov- 
erned by  the  law  of  the  domicil  of  the  parties.^ 

^  154.  Rodenburg  seems  to  apply  the  same  princi- 
ple to  cases,  where  there  is  a  nuptial  contract,  as  to 
cases  where  there  is  none,  holding,  that,  in  the  latter 
cases,  the  law  of  the  matrimonial  domicil  is  adopted 
by  a  tacit  contract.  At  the  same  time  he  asserts, 
that  the  law  of  community  is  not  personal,  but  iis  real ; 
and  hence,  that  although  it  does  not,  or  may  not,  di- 
rectly act  upon  property  aliunde^  where  no  community 
exists ;  yet  it  will  give  a  right  of  action,  founded  in 
the  tacit  contract,  which  may  be  enforced  every 
where.  And,  therefore,  the  law  of  the  matrimonial 
domicil,  in  such  a  case,  acts  indirectly  and  obtains 
universality  of  application    by   reason   of  the   tacit 

1  1  Froland,  M6m.  315,  316,  317. 

9  1  Froland,  M^m.  315,  316,  317,  321,  322,323,338,341 ;  1  BoalleDois, 
Obser.29,p.758,759. 
9  Ibid. 


266  CONFLICT   OF   LAWS.  [CH.  TI. 

one,  merely  fixing  the  state  or  condition  of  the  mar- 
ried couple ;  and  therefore  not  a  real,  but  a  personal 
law.'  Hence  he  hdds,  that  the  law  of  com- 
munity or  of  non-community,  existing  in  the  mat- 
rimonial domicil,  extends  to  all  property  of  the 
parties,  wherever  it  is  situated  ;  not  upon  the  ground 
of  any  tacit  contract,  but,  proprio  vigare,  as  a  law, 
binding  both  as  to  their  present  property,  and  as  to 
their  future  acquisitions.  But  if  by  the  law  of  the  situs 
the  law  of  community  is  prohibited,  as  to  their  present 
property,  or  as  to  their  fiiture  acquisitions,  or  as  tQ 
both,  then  he  admits,  that  the  law  of  the  situs  ought  to 
prevail ;  for  in  all  cas^  of  this  sort  the  personal  law- 
yields  to  the  real  law  of  the  situs.  Le  staiut  per- 
sonnel cede  en  cette  occasion  an  staiut  reil  de  la .  situ- 
aiion.^ 

^  156.  Pothier  has  adopted  the  doctrine  of  tacit 
contracts,  maintained  by  Dumoulin ;  and,  therefore, 
in  case  there  is  no  express  nuptial  contract,  if  the 
law  of  the  matrimonial  domicil  creates  a  community, 
he  holds,  that  it  applies  to  all  property,  pesent  and 
future,  wherever  situated,  and  even  in  provinces, 
which  do  not  admit  of  a  community.^  Grotius  is 
also  stated  to  have  held  the  same  opinion  in  a  case, 
where  he  was  consulted.^ 

^  167.  It  has  been  remarked  by  the  Supreme 
Court  of  Louisiana,  that  the  greater  number  of  the 
jurists  of  France  and   Holland   are   of  opinion,   that 


1  1  Boullenois,  Obser.  29,  p.  736, 741, 751  to  770. 
9  1  Boullenoifl,  Obfer.  29,  p.  796, 741,  750, 751  to  754 ;  Id.  p.  754  to  p. 
757, 759,  760,  766, 769,  770 ;  2  BooUenoia,  Obeer.  37,  p.  277 ;  port,  §  166. 

3  Pothier,  Traits  de  la  Communaut^,  art  Prelim,  n.  10  to  n.  18 ;  post, 
§166. 

4  See  Henry  on  Foreign  Law,  cb.  5,  p.  96, 37,  note ;  1  Barge,  Comm. 
OD  Col  and  For.  Law,  Pt  1,  cb.  7,  §  8,  p.  605. 
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well  as  its  nature ;  and  to  hare  had  the  one  as  much 
in  riew,  as  the  other.  In  (me  word,  the  parties 
have  agreed,  that  the  law  shaU  bind  them,  as  far  as 
that  law  extends,  but  no  hither^ 

§  158.  The  result  of  diis  reasoning  (and  it  cer- 
tainly has  very  great  force)  would  seem  to  be,  that 
in  the  case  of  a  marriage  without  any  express  nuptial 
contract  the  Lex  loci  coniracKis  (assuming,  that  it 
furnishes  any  just  basis  to  im[dy  a  tacit  contract) 
will  govern  as  to  all  movaUe  property,  and  as  to 
aU  immovaUe  property  within  that  country;  and  as 
to  property  in  other  countries,  it  will  govern  mova- 
bles, but  not  inmiovaUes;  the  former  having  no 
sUus^  and  the  latter  being  governed  by  the  Lex  rei 
sikB. 

§  159.  Perhaps,  the  most  simple  and  satis&ctoiy 
exposition  of  the  sulgect,  or  at  least,  that,  which  best 
harmonizes  with  the  analogies  of  the  common  law, 
is,  that  in  the  case  of  a  marriage,  where  there  is  no 
special  nuptial  contract,  and  there  has  been  no 
change  of  domicO,  the  law  of  the  place  c^  cele- 
bration of  the  marriage  ought  to  govern  the  rights 
of  the  parties  in  respect  to  all  personal  or  movable 
property,  wherever  acquired,  and  wherever  it  may 
be  situate;  but  that  real  or  immovaUe  property 
ought  to  be  left  to  be  adjudged  by  the  Ler  rei  sikBj 
as  not  within  the  reach  of  any  extra-territorial  law.* 
Where  there  is  any  special  nuptial  contract,  between 
the  parties,  that  vnUl  furnish  a  rule  for  the  case ;  and 
as  a  matter  of  contract,  ought  to  be  carried  into 
effect  every   where,    under    the    general    limitations 

1  Mr.  Justice  Porter  in  the  case  of  Saul  v.  His  CrediUxiy  17  Martin, 
R.  569, 608  to  605;  post,  §  187. 

9  See  Henry  on  Foreign  Law,  eh.  7,  p.  48, 49;  poet,  §  454;  Le  Breton 
tr.  Miles,  8  Page,  R.  261 
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^  161.  Upon  this  subject  there  is,  as  we  have 
already  seen,  no  small  diversity  of  opinion  among  fiwr- 
eign  jurists,  as  well  in  regard  to  the  rights  to  prop- 
erty acquired  after  the  change  of  domicil,  as  in  re- 
gard to  the  rights  to  property  antecedently  acquired.^ 
Bouhier  lays  down  the  rule  in  general  terms,  that  in 
relation  to  the  beneficial  and  pecuniary  rights  (Les 
droits  utiles  et  pecuniaires)  of  the  wife,  which  result 
from  the  matrimonial  contract,  either  express  or 
tacit,  the  husband  has  no  power  by  a  change  of 
domicil  to  alter  or  change  them,  according  to  the 
rule.  Nemo  potest  mutare  consilium  suum  in  alterius 
injuriam;  and  he  insists,  that  this  is  the  opinion  of 
jurists  generally,^  Thus,  if  by  the  law  of  the  matri- 
monial domicil  there  exists  a  community  of  property 
between  the  husband  and  the  wife  and  they  remove 
to  another  place,  where  no  such  community  exists, 
the  rights  of  neither  party  are  changed;  and  the 
community  applies. in  the  same  manner,  as  in  the 
original  domicil.^  And  on  the  other  hand,  if  no 
such  community  exists  in  the  matrimonial  domicil,  a 
transfer  of  domicil  to  a  place,  where  it  does  exist,  will 
not  create  it ;  for  a  change  of  domicil  would  not  add 
any  thing  to  the  marriage  rights  in  the  case  of  an  ex- 
press contract,  and  therefore  ought  not  to  do  so  in  that 
of  a  tacit  contract.^  This  also  is  Dumoulin's  opinion. 
He  says,  that  this  is  controverted  by  some  authors ; 
but  it  is  so  unjustly  and  falsely.  Sed  controvertunt^  si 
maritus  postea  cum  uxore  transtulerit  domiciliumj  an  de- 
beat  attendi  illudj  quod  erat  tempore  contractus,  an  vero 

1  Ante,  §  137  to  142;  Id.  §  143  to  159;  1  Burge,  Com.  on  Col. 
and  For.  Law,  Pt  1,  ch.  7,  §  8,  p.  609  to  640. 
9  Bouhier,  Coat  de  Bourg.  ch  23,  §  63  to  72. 
3  Ibid.  4  Ibid. 
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tiltimum^  quod  inveni4ur  tempore  moriis ;  et  istud  ulti' 
mum  iefiet  Saiiceim^  et  sequiiiir  Alexander.     Sed  hoc 
nan  solum  iniquum ;  quia  ^naritus  de  loco^  in  quo  nihil 
lurr(stur^  vet  tantum  quartamy  posset  transfetre  domi' 
cilium  ad  locuniy  in  quo  totam  dotem  lutraretur^  pree- 
moriente  uxore  sine  liberie.     Et  quod  sii/nlsumy  probo 
per    iextem    dicim   lA'gi%   Exigere   dotem^    Bouliier 
makes  no    distiaction    wimtsoever    between    movable 
property    and    immovable    property.*     Nor     does    he 
&m  to  recognise  any  distinction  between  pro|)erty  ac*' 
lircd  before  ilie  cfiange  of  domicil,  and  that  acfjuircd 
ler  the  change  of  domiciK^ 
\  162.  Lc  Brun  supi>orts  the  like  opinion*     He  in- 
!ttsls»  that,  if  there  is  no  special  contract  of  marriage, 
the  law  of  the  place,  where  the  marriage  is  celebra- 
ted, and  in  which  the  parties  are  domiciled,  governs 
an  a  tacit  contract ;  and    that   no  subsequent  change 
of  domicil  can  change   the   legal  rights  of  the   par- 
even   as   to  after  acquired  property.*     And   he 
the  case  of  a  marriage  in  Paris,  and   a  subse- 
|uent  change  of  domicil  of  the    parties   to   the   pro- 
vince of  Bar,  where  the  survivor  is  by  custom  en- 
titled to  the   whole   property   in    movables   by  survi- 
.vorship;  and  holds,  that  if  either  die,  the    movables, 
rbelber  acquired   iKjfore   the   removal,  or  after    the 
remcmili  are  governed    by    the   law   of  community, 
lod  do  Dol  all   remain  to  the  survivor.     La  raisofi 
f,  qui  ee  seroit  changer  Pestabtissement  de  communantt 
tit  par  le  amlrat,  ou  par  h  coutumcy  selon   kquel 


^  Dig;.  Ltb.  5|  til.  1, 1  65,  De  Juaicitf ;  ante,  $  H7 ;  HoliD.  CoDimtnt 
1  CM.  lib.  1,  tit  M.  1 ;  Molin*  Opc^ro,  Tom.  3,  p.  555. 

>  Boiikkrt  Coot  de  Dowf  .  cb.  93,  §  TV,  8a 

>  li.  <iu  91,  per  lot 

^  Lt  BiniiivTmilil  de  Im  C<mtimi»tiii^  Uv,  1,  ch*  2, 4  55,  S6|  p.  20. 
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on  a  du  partager  les  meuhles  ausd  bien  que  les  con- 
quels} 

^163.  Rodenburg  puts  the  case  of  a  marriage, 
in  a  place,  where  the  law  of  community  of  property 
between  husband  and  wife  prevails,  and  a  subse- 
quent removal  to  another  place,  where  it  has  no 
existence ;  and  he  asks,  if  the  community  still  sub- 
sists in  the  new  domicil  ?  •  He  observes,  that  most 
of  the  Dutch  jurists  are  of  opinion  that  it  does ; 
•and  in  this  opinion,  he  concurs  to  this  extent,  that 
the  community  will  continue,  until  the  parties  have, 
by  some  overt  act,  discarded  it ;  and  then  it  will 
cease.^  And  he  applies  the  same  principle  to  cases 
of  dowry  by  the  customary  law,  holding,  that  the  mat- 
rimonial domicil  ought  to  prevail.^ 

^164.  Hertius  puts  the  following  question.  A 
marriage  is  contracted  in  a  place,  where  the  civil  law 
governs,  (i.  e.  where  there  is  no  community) ;  and  af- 
terwards the  couple  remove  to  a  place,  where  the  law 
of  community  exists;  and  to  the  inquiry,  whether  in 
such  a  case  there  is  a  community  in  the  acquisitions 
of  the  parties  after  the  removal,  he  answers  in  the 
negative,  adopting  the  doctrine  of  Rodenburg;  and 
he  gives  this  reason  for  his  opinion ;  that  it  is  not 
probable,  that  the  married  couple,  who  did  not  agree 
to  a  community  of  goods  in  the  beginning,  intended 
to  adopt  it  by  a  mere  change  of  domicil.  Nam 
prohahile  non  esty  conjuges,  qui  pactis  in  socieiatem 
bonorum  ah  initio  non  consensueranlj  sola  domicilii 


1  Ibid. ;  ante,  §  151. 

3  Rodenburg,  De  Div.  Stat  Pt  %  tit  3,  ch.  4.  §  3,  4 ;  3  BouUenois, 
Appx.  p.  66,  67 ;  Id.  p.  85  to  p.  87 ;  Id.  Obser.  36,  p.  173 ;  ante,  §  154. 

3  Rodenburg,  De  Div.  Stat  Pt  2,  tit  2,  ch.  4,  §  5 ;  3  Bonllenois,  Appz. 
p.  66, 67  ;  Id.  p.  87 ;  ante,  §  154. 
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time  to  live  there,  and  afterwards  they  remove  to 
Lyons;  in  such  a  case  the  coimnunity,  formed  at 
Paris,  will  continue  as  to  property  acquired  at  Ly- 
ons.* 

^  166.  Boullenois  holds  the  opinion,  (as  we  have 
seen,)  that  the  law  regulating  the  community  af- 
fects the  state  or  condition  of  the  parties,  and  is, 
therefore,  a  personal  law;  and  accompanies  them 
every  where,  and  affects  property,  wherever  situ- 
ate.' He  accordingly  insists,  that,  if  by  the  law 
of  the  matrimonial  domicil  a  community  of  property 
exists,  that  community  extends  to  all  future  acquisi- 
tions, whether  movable  or  immovable,  even  in  places, 
to  which  the  parties  have  afterwards  removed,  and 
where  no  such  community  exists.^  Pothier  has 
adopted  the  opinion  of  Boullenois,  that  the  law  of 
community  is  to  be  deemed  a  personal  law,  and 
not  a  real  law ;  and  he  also  adopts  the  doctrine  of 
Dumoulin,  as  to  tacit  contracts.^  So,  that  he  has 
no  hesitation  in  declaring,  as  we  have  seen,  that 
the  law  of  the  matrimonial  domicil  governs  the 
property  every  where.*  But  he  has  omitted  to  put 
the  case  of  a  change  of  domicil,  and  the  effects, 
which  it  would  produce.  In  another  place  he  has 
laid  down  as  a  general  principle,  that  a  change  of 
domicil  delivers  all  persons  from  the  empire  of  the 
laws  of  their  former  domicil,  and  subjects  them  to 
the   new.®      What,   then,  ought  to  be  the  effect  of 

^  Merlin,  Rep^rtiore,  Communaut^  de  Biens,  §  1,  p.  111. 
9  Ante,  §  155;  1  Boullenois,  Obser.  29,  p.  796,  741,  750  to  754 ;  Id.  p. 
759  to  p.  770  ;  2  Boullenois,  Obser.  38,  p.  277 ;  17  Martin,  R.  607. 

3  2  Boullenois,  Observ.  38,  p.  277,  278, 283, 284, 285;  ante,  §  155. 

4  Pothier,  Trait^  de  la  Communaut^,  art  Prelim,  n.  10, 11, 12, 13;  ante, 
§15a 

5  Ibid. ;  ante,  §  156. 

0  Pothier,  Ck)ut  d'Orl^ans,  cb.  1.  n.  13;  ante,  §  51  a,  $  15a 
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community,  but  are  governed  by  the  law  rei  siUe. 
As  to  movables,  he  holds,  that  the  law  of  the  actual 
domicil  ought  to  govern.* 

^  168.  There  are  many  other  jurists,  who  main- 
tain, that  the  law  of  community  among  married 
persons  is  real,  and  not  personal;  and  among  these 
the  most  distinguished  are  D'Argentre,  Dumoulin, 
Paul  Voet,  and  Vander  Meulen.*  According  to 
them,  the  law  rei  siUe  will  govern  in  all  cases, 
where  there  is  no  express  or  tacit  contract.  But, 
then,  we  must  take  this  proposition  with  the  accom- 
panying qualification,  that  those  of  these  jurists, 
who  admit  of  the  doctrine  of  a  tacit  contract,  adopt- 
ing the  law  of  the  place  of  marriage,  (among 
whom  are  Dumoulin  and  Paul  Voet,)  also  hold,  that 
although  the  law  of  the  place  of  the  marriage  does 
not  directly  act  upon  the  property  in  a  foreign  coun- 
try ;  yet,  through  the  means  of  this  tacit  contract,  it 
acts  indirectly,  and  enables  the  parties  to  enforce 
it  against  that  property  by  a  proper  suit  in  rem.^ 

^  169.  Huberus  (as  we  have  seen,)  does  not  hes- 
itate to  assert  the  doctrine,  that,  in  case  of  a  change 


1  1  Froland,  M^m.  Pt  2,  ch.  3,  §  9, 10, 11,  p.  315  to  p.  383 ;  Id.  p.  341 
—  I  confess  myself  under  some  difficult  in  reconciling  what  is  here 
said,  with  what  Froland  seems  to  decide  in  the  next  chapter  (4th),  §  3, 
p.  345,  &c.,  where  he  appears  to  hold,  that  a  woman  manying  in  a  place, 
where  the  law  of  community  does  not  exist,  does  not,  by  removing  with 
her  husband  to  a  place,  where  it  does  exist,  acquire  any  right  of  commu- 
nity to  his  acquisitions  or  movables  in  the  latter. 

9  1  Boullenois,  Observ.  29,  p.  758  to  761, 765 ;  P.  Voet  Dt  Stat  §  4,  eh. 
3,  p.  134,  135,  §  9,  edit  1710;  Id.  p.  151,  152,  edit  1661.  See  also  J. 
Voet,  ad  Pand.  Lib.  5,  tit  1,  n.  101 ;  Merlin  Communaut^  de  Biens,  §  1, 
art  3,  p.  104,  110;  Bouhier,  Gout,  de  Bourg.  ch.  23,  §  34.  See  Saul 
V.  His  Creditors,  17  Martin,  R.  598,  599;  Id.  588;  ante,  §  146,  159, 
note. 

3  P.  Voet,De  Statut  $  9,  ch. 2,  n.  5, 6, 7, p. 264  to  p.  966  edit  1716;  Id. 
p.  319  to  p.  323,  edit  1661 ;  ante,  §  165,  note;  ante,  §  147;  poet,  $  169 
1  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  1,  ch.  7,  $  8,  p.  615lto  p.  614. 
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of  domkiJi  ibture  acquisitions  of  married  persons  are 
governed  by  the  law  of  their  actual  domicil,  and  not 

^  of  their  antecedent  matrimonial  domicil.*  Thus  after 
asserting,  that  in  Holland  there  is  a  communit}  of 
property?  and  in  Friezeland  not ;  he  says,  if  the  married 
couple  remove  from  the  one  province  (Holland)  to 
ihe  otlier  (Friezeland),  whatever  property  is  afterwards 
aojiiired,  ceases  to  be  common,  and  remains  in 
distinct  ownership  (distinctis  proprietaiibus) ;  and 
the  property  before  held  in  community  remains 
clothed   with    the   same   legal,  character,  that  it  pre- 

|Tiously   possessed.'     And  he  applies  this  doctrine   as 

[Well  to  iflunovable  proi>erty,  as  to  movaJble  property, 

rTelying  upon  the  doctrine  of  tacit  consent,  or  tacit 
contract;^  and  holding  the  opinion  of  Dumoulin; 
^la  pactio  bene  extendiiur  ubique^  sed  nmi  stMntum 

^merum^  hoc  est^  sold  et  merd  vi  statuii^ 

^  170.   It  would  be  endless  to  recount  the  diier- 
rities  of  opinion  among   foreign  jurists  on   this  sub- 

LJect,  following  out  the  almost  lufmitely  varied  cases, 
y^liich  the  customs  and  laws  of  diilerent  provincei^ 
countries  hafie  brought  before  them*  According 
to  the  opinion  of  the  Supreme  Court  of  Louisiana, 
miready  cited/  the  greater  numter  of  foreiiru  jurista 
are  of  opinion,  that,  in  settling  the  rights  of  hus- 
band and   wife,   on   the   dissolution  of  tuarnage,   to 

Ltbe  proprty  arquircd  by  them,  the  law  of  the  dom- 
ic3  of  the  marriage,  und  not  of  the  place,  where 
it  is  dissolved  by  death,  is  to  be  the  guide.'^     It  is 

>  AMi  f  145.  >  U>td. 

4UviiBiof«,0tetS9,p.7d,74;  1  Fnikiiil,  M  ^m.  63. 
i  Amt,  \  157. 

S  Mi,  Smk9  foiim  10  ItHrilsiis  ^^^  opinion  of  the  Omt  in  Haul  $ 
msCradiUMS,  17  llsftia.  R.  S^Of  mM.  ^  m. 

Canfl.  24 
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probably  so;  but  there  is  more  difficulty  in  affirm- 
ing it,  where  there  has  been  a  change  of  domicil, 
than  where  there  has  been  no  such  change.  It  may 
be  inferred,  that  the  Scottish  law  has  adopted  the 
rule,  that  in  cases  of  community,  where  there  is 
no  written  contract,  the  law  of  the  domicil  of  the 
parties  at  the  death  of  either  of  them  regulates  the 
disposal  of  the  property  of  the  parties.^ 


1  FergoBBon  on  Manr.  and  Divorce,  346,  347;  Id.  36J. — There  are 
some  remarks  of  Mr.  Burge  on  this  subject,  which  deserve  to  be  cited  in 
this  place.  ''In  hoc  igitur  "  (says  he)  '*  conflictu  quibus  adstipulabimur  ? 
was  the  obvious  question  of  one  of  the  jurists,  after  he  had  been  re- 
viewing these  discordant  opinions.  The  following  considerations  will 
perhaps  justify  a  concurrence  with  him  in  the  answer,  given  by  himself. 
*Mihi  tutius  videtur,  adherere  secunde  sententie,  (que  negat  predia 
alibi  sita  conununicari,)  quam  non  solum  ratio  validissima  munit,  sed  et 
prestantes  auctores,  et  consensus  aliquot  municipionim  probant'  1st 
The  law,  which  by  its  own  force  and  operation,  and  independently 
of  contract,  gives  an  interest  in  immovable  property,  is  a  real  law. 
2d.  Immovable  property  is  not  subject  to  the  power  of  a  real  law,  unless 
such  law  exists  in  the  country,  where  that  property  is  situated.  3d.  The 
joint  interest,  which  the  husband  and  wife  acquire  under  the  coomiunity 
in  the  immovable  property  of  each  other,  is  conferred  by  the  law  alone, 
unless  that  law  be  controlled  in  iti  operation  by  a  tacit  agreement ;  such 
an  interest,  therefore,  will  not  be  acquired  in  immovable  property  situated 
in  a  country,  where  the  law  of  community  does  not  exist  4th.  If  a 
tacit  agreement  could  be  inferred  for  the  purpose  of  giving  to  the  law  of 
community  a  more  extensive  operation,  than  belongs  to  the  quality  of  a 
real  law,  it  might  with  equal  propriety  be  inferred  for  a  similar  purpose 
in  the  case  of  other  real  laws,  L  e.  those,  which  govern  the  succession  to 
real  property,  &c.  A  preference  of  the  law  of  the  country,  in  which  a 
man  has  passed  his  life,  to  that  of  another  country,  in  which  his  real 
property  may  be  situated,  is  as  natural  a  presumption  as  that  in  &vor  of 
the  law  of  the  matrimonial  domicil.  5th.  It  cannot  be  said,  that,  because 
the  title  is  conferred  by  the  law,  as  the  consequence  of  the  marriage, 
there  is  a  ground  peculiar  to  marriage  for  admitting  the  presumption  of 
a  tacit  agreement;  because  no  such  presumption  is  admitted  in  respect 
of  other  titles  conferred  by  law  as  the  consequence  of  Marriage,  e.  g.  the 
titles  to  douaire  and  droit  de  viduit^  6th.  The  laws,  which  confer 
douaire,  and  le  droit  de  viduit^,  are  admitted  by  all  jurists  to  be  real 
laws;  and  consequently  they  attach  on  that  property  only,  which  is 
iitnated  in  the  country,  where  they  prevail,  and  they  do  not  extend  to 
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that,  according  to  this  doctrine,  the  law  of  the  actual 
domicil  will  govern  as  to  all   property,  without  any 
distinction,  whether  it  is  property  acquired  antece-> 
dendy,  or  subsequendy,  to  the  removal. 

^  171  a.  In  a  more  recent  case,  where  the  parties 
were  inhabitants  of  Prussia,  and  domiciled  there,  a 
question  arose  in  the  Court  of  Exchequer  upon  the 
distribution  of  an  intestate's  estate  under  the  admin- 
istration of  the  court,  whether  the  wife,  being  a  dis- 
tributee, was  entided  in  equity,  upon  a  petition  by  her 
husband  for  the  amount,  to  have  any  of  the  money 
setded  on  her,  or  whether  the  whole  was  to  be  paid 
to  him.  It  appeared,  that,  by  the  laws  of  Prussia, 
the  whole  of  the  personalty  of  the  husband  and  wife 
is,  during  the  coverture,  at  the  absolute  disposal  of 
the  husband ;  but  on  the  death  of  either  it  is  divided 
between  the  survivor  and  the  heirs  of  the  deceased. 
The  man  made  no  application  to  the  court ;  and  the 
court  ordered  the  whole  nK)ney  to  be  paid  over  to  the 
husband.^  Here,  we  see,  the  court  adopted  the  law 
of  their  actual  domicil,  to  regulate  the  rights  of  the 
parties  to  the  movable  property. 

^  172.  In  America  there  has  been  a  general 
silence  in  the  States,  governed  by  the  common  law. 
But  in  Louisiana,  whose  jurisprudence  is  framed 
upon  the  general  basis  of  the  Spanish  and  French 
law,  the  point  has  several  times  come  under  judi- 
cial decision.  The  law  of  community  exists  in  that 
state  ;^  and  from  the  frequency  of  removals  from, 
and    to    that    state,    it    is    scarcely     possible,    that 

i  Sawyer  v.  Sbute,  1  Anetr.  R.  63.  See  also  Anstrother  v.  Adair,  2 
Mylne  &  Keen,  513. 

9  Civil  Code  of  Louisiana  (1809),  336,  art.  63;  New  Code  (1835)^  art 
2369  to  2383. 


CH.  ▼!.)  MARRIAGES  —  INCIDENTS    TO. 


281 


^    bac 


of  the  doctrines,  which  have  so  much  per- 
plexed foreign  jurists,  should  not  be  brought  under 
review. 

§  173,  We  have  already  had  occasion  to  take 
nociceofsome  of  the  views  entertained  by  the  Su- 
preme Court  of  Louisiana  upon  this  subject.'  It 
has  been  very  properly  remarked  by  that  Court, 
that  questions  upon  the  conflict  of  the  laws  of  dif- 
ferent states  are  the  most  embarrassing  and  difficult 
of  decision  of  any,  that  can  occupy  the  attention 
of  courts  of  justice.'  And  it  may  be  added,  almost 
in  their  own  language,  that  the  vast  mass  of  learn- 
ing, w^hich  the  researches  of  counsel  can  furnish, 
leaves  the  subject  as  much  enveloped  in  obscurity 
and  doubt,  as  it  would  be,  if  one  were  called  upon 
to  decide,  witliout  the  knowledge  of  what  others 
bad  thought  and  written  upon  it.^ 

^  174.  It  is  manifest,  that  the  great  body  of  for- 
lign  jurists,  who  maintain  the  universality  and  ubi- 
quity of  the  o[)eration  of  the  law  of  the  matrimonial 
domicil,  notwithstanding  any  subsequent  change  of 
domicil,  found  themselves  upon  the  doctrine  of  a 
lacil  oontract,  which,  being  once  entered  into,  is 
of  legal  obligation  every  where/  The  remarks  of 
the  Supreme  Court  of  Louisiana  on  this  point  have 
been  already  cited ;  and  certainly  they  have  a  great 
tendency  to  shake  its  foundation.^  If  the  law  of 
comiminify  be  a  real  law,  and  not  a  personal  law, 
it  vrmild  seem   to  follow,   that  it  ought  to  regulate 


i  Attle,  i  157,  170. 

^  Mr*  Jiotico  Porter  in  dfillf  onn{(  the  apinioo  of  the  Court  in  Saul  v* 
ini  CrMtlcm,  17  Mi^o,  R.  571,  570, 

*  Aiitt,  t  147  to  170. 

•  0Md  n  iiji  CiQditorK,  17  MwtiA,  R.  »)  lo  606 ;  mte,  j  IS7, 170. 
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all  things,  which  are  situate  within  the  limits  of 
the  country,  wherein  it  is  in  force,  but  not  else- 
where.^ The  most  strenuous  advocate  for  the  doc- 
trine of  tacit  contract  must  admit,  that,  if  by  the 
statute  of  any  country  community  is  prohibited,  as 
to  property  there,  the  law  of  the  matrimonial  do- 
micil  ought  not  to  prevail  in  such  country,  in  con- 
tradiction to  its  own«  And  the  learned  Coiurt,  above 
referred  to,  have  said,  that  they  can  perceive  no 
solid  distinction  between  the  case  of  a  real  statute, 
and  a  prohibitory  statute,  as  to  property  situate  in 
that  country.^ 

^  175.  But  if  the  law  of  community  be  personal, 
still  there  is  strong  ground  to  contend,  that  the 
personal  laws  of  one  country  cannot  control  the 
personal  laws  of  another  country,  ipso  fadOy  where 
they  extend  to  and  provide  for  property  within  the 
jurisdiction  of  the  latter.  No  one  can  doubt,  that 
any  country  has  a  right  to  say,  that  contracts  for 
community,  made  in  another  country,  shall  have  no 
operation  within  its  own  territory.*  The  questicm^  then 
is  reduced  to  the  mere  consideration,  whether  the 
law  of  the  country  does  direcdy  or  indirectly  pro- 
vide for,  or  repudiate,  the  community,  as  to  property 
locally  situate  within  it.^ 

^  176.  Upon  reasoning  to  this  effect,  after  full 
consideration,  the  Supreme  Court  of  Liouisiana 
came  to  the  conclusion,  that  the  law  of  community 
must,  upon  just  principles  of  interpretation,  be  deemed 
a  real  law,  since  it  relates  to  things,   more  than   to 


1  Mr.  Justice  Porter  in  Sanl  v.  His  Creditors,  17  Martin,  R.  GOl,  602. 

9  Ibid.    See  post,  §  449  to  454. 

3  Saul  V.  His  Creditors,  17  Martin,  R.  573,  574  to  588 ;  1  Hertii  Opera, 
De  Collis  Leg.  §  47,  p.  143, 144,  edit  1737 ;  Id.  p.  294,  edit  1716 ;  pott, 
§  449  to  454. 
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pereons,  and  ii  has,  in  the  language  of  D'Aguesseau, 
the  destination  of  property  to  certain  persons,  and 
it*i  preservation  in  viewJ  The  Court,  therefore, 
held,  that,  where  a  married  couple  had  removed 
from  Virginia  (their  matrimonial  domicil),  where 
community  does  not  exist,  into  Louisiana,  where 
community  docs  exist,  the  acquests  and  gains,  ac- 
quired after  their  removal,  were  to  be  governed  by 
the  law  of  community  in  Louisiana.* 

\  177,  This  doctrine  appears  to  be  in  full  accord- 
with  the  laws  of  Spain.  Those  laws  apply 
lie  same  rule  to  cases  of  express  contract,  and  to 
cases  of  tacit  contract,  or  customary  law*  Where 
there  is  an  express  contract,  that  governs  as  to  all 
accjuiwtions  and  gains  before  the  removal.  Where 
there  is  no  express  contract,  the  customary  law  of 
the  matrimonial  domicil  governs  in  like  manner. 
Bui  in  lx)th  cases  all  acquisitions  and  gains,  made 
after  the  removal,  are  governed  by  the  law  of  the 
actual  domicil.^  The  present  revised  Code  of  Lou- 
ina  adopts  a  like  rule  :  and  declares,  that  a  mar- 
je,  contracted  out  of  the  state  lietween  persons, 
who  afterwards  come  to  live  within  the  state,  is 
sofa^ect  to  the  community  of  acquests,  with  respect 
to    such    property    as    is    acquired    after    their    re- 


1  Mr.  Ja«tiee  Porter  in  Saul  i^.  Ilia  Creditory,  17  Martin,  R.  503,  504, 

^1300, 607  -I  iyAfuc«etii,  (Eutrcii,  Toro.  4,  Pi.  54,  p.  OjO,  4lo  edit 

i  Tb«  U'T  ^f  rAfnmHnKy  eiriitpd  in  U>ui«iiJia  uniler  the  Spantsli  law, 

w  »  >*  of  tijal  state.     Brunf?au  p.  BruDeaii*9 

l«ifip9  ^1  m1  of  Lauisifina  (1809),  336,  art-l^j 

I  lUvlMd  Co<i«  tItBto),  iijL  2jm» ;  Haul  r.  lib  Credilon,  17  Martin,  K,  573 1 

31  Kcol,  Cofimu  L*ect.  ^9,  p.  IK},  noti*^  3d  edit 

>  fteal  V,  HU  Crediicirf,  17  Mamo,  R.  570  to  581,  007,  608. 
«  Odm  CiTil  of  tioumifia  (ttm),  art  ^2370. 
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^  178.  This  Code  of  course  furnishes  the  rule  for 
all  future  cases  in  Louisiana ;  but  the  discussions 
in  that  State  have  arisen  upon  antecedent  cases, 
and  have  involved  a  general  examination  of  the 
vi^hole  doctrine  upon  principle  and  authority.  The 
doctrine,  which,  with  reference  to  public  law,  has 
been  thus  established  in  that  state,  resolves  itself  into^ 
two  fundamental  propositions.  First;  where  there 
is  an  express  nuptial  contract,  that  there  shall 
be  a  community  of  acquests  and  gains  between 
the  parties,  even  though  they  should  reside  in  coun- 
tries where  different  laws  prevail,  that  agreement 
will  be  held  obligatory  throughout,  as  a  matter  of 
contract,  in  cases  of  the  removal  of  the  parties  to 
another  state ;  with  this  restriction,  however,  which 
is  applicable  to  all  contracts,  that  it  is  not  to  cause 
any  prejudice  to  the  citizens  of  the  country,  to 
which  they  remove,  and  that  its  execution  is  not 
incompatible  with  the  laws  of  that  country.*  Se- 
condly; where  there  is  no  such  express  nuptial 
contract,  the  law  of  the  matrimonial  domicil  is  to 
prevail,  as  to  the  antecedent  property ;  but  the 
property  acquired  after  the  removal  is  to  be  gov- 
erned by  the  law  of  the  actual  domicil.^  This  latter 
proposition  has  been  laid  down,  in  terms  unusually 
strong,  by  the  Supreme  Court  of  that  state.  "  Though 
it  was  once  a  question  (say  the  Court),  it  seems  now 
to  be  a  settled  principle,  that  when  a  married  couple 
emigrate  from  the  country,  where  the  marriage  was 

1  Mr.  Justice  Derbigny  in  Murphy  v.  Murphy,  5  Martin,  R.  83 ;  Mr. 
Justice  Porter  in  Saul  v.  His  Creditors,  17  Martin,  R.  605,  606. 

3  Mr.  Justice  Derbigny  in  Gale  v.  Davis,  4  Martin,  R.  645 ;  Saol  «. 
His  Creditors,  17  Martin,  R.  605, 606;  Le  Breton  v.  Nouchet,  3  Martin, 
R.60,  7a 
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contracted^  ioto  another,  the  laws  of  which  are  dif- 
ferent, the  property,  which  they  acquire  in  the  place, 
to  which  they  have  removed,  is  governed  by  the 
iaw8  of  that  place,"*  Upon  these  propositions 
the  Court  have  accordingly  decided,  that,  where 
a  couple,  who  were  married  in  North  Carolina, 
where  community  does  not  exist,  had  removed  to  Lou- 
isiana, where  it  does  exist,  the  property  acquired 
after  the  removal  was  to  be  held  in  community.^ 
And,  in  another  case,  where  the  marriage  was  in 
Cuba,  and  there  was  a  special  contract,  that  there 
slmild  be  a  community  according  to  the  custom  of 
PiriSi  in  w'hatever  country  the  parties  might 
feeidc;  and  the  parties  remove  to  South  Carolina, 
where  no  community  exists,  the  contract  was  held 
to  govern  the  property  acquired  in  the  latter  state.' 
The  same  doctrine  has  been  maintained  in  New 
York,  in  the  case  of  a  marriage  between  French  sub- 
jects, under  a  similar  stipulation  of  community  and 
of  mutual  donation  in  case  of  survivorship  of  eitlier 
of  the  parties/ 

^  179.  An  instance,  illustrative  of  the  exception 
in  cases  of  express  contract^  may  be  drawn  from 
other  deciflons  in  Louisiana.  Upon  a  marriage 
celebrated  in  that  state,  the  parties  stipulated,  that 
ibm  rt^ts  of  the  parties  shotild  be  governed  by  the 
custom  €^  Paris.  The  question  was,  whether  the 
parties,    reading    tn   the    coimiry,    were    competent 


Mr.  J»Het  Dtrblgtiy  in  Q^h  9*  Pam*i  Heir*,  4  Martin,  R.  645, 


m». 


«  Mr,  Jottko  Derbi^f  in  Gale  v*  IHvw'i  Heiro,  4  Murtitj,  R.  t>15* 
*  Mr.  Jiiitk«  Derbi^j  io  Murphy  r.  Murphy,  5  Murtiii,  R.  83;  Mr. 
Fortsr  in  Saal  v.  His  Cttailow,  17  Miirtin,  R.  <i05;  Mr.  Justice 


Derbifojr  to  BqutcW  r*  L&i)une»  3  Ma^riint  R^  ^^h  ^>^ 
*  tie  Conebft  w.  8tf«tier,  Z  Jobo.  Cb.  R.  lUO,  211. 
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to  enter  into  a  nuptial  contract,  stipulating,  that 
the  effect  of  it  on  their  property  should  be  gov- 
erned by  a  foreign  law.  The  Court  held,  that  they 
had  no  such  competency,  and  that  the  contract  was 
void.^ 

§  180.  A  still  more  striking  case  occurred  in  the 
same  state,  upon  some  of  the  doctrines  of  which,  as 
stated  by  the  Court,  there  may,  perhaps,  be  reason 
to  pause;  but  the  grounds  are  nevertheless  stated 
with  great  force.  A  man  ran  away  with  a  young 
lady  of  thirteen  years  of  age,  both  of  them  being 
then  domiciled  in  Louisiana,  without  the  consent  of 
her  parents  or  guardian,  and  they  went  together  to 
Natchez  in  Mississippi,  and  were  there  married,  and 
soon  after  returned  to  New  Orleans,  the  place  c^ 
their  original  domicil.  The  wife  afterwards  died, 
while  they  were  living  in  Louisiana;  and  after  her 
death  her  mother  demanded  her  property,  as  it  would 
descend  by  the  Louisiana  law.  The  Court  sustained 
the  demand.^  From  the  elaborate  opinion  ddivered 
for  the  Court  by  Mr.  Justice  Derbigny,  the  follow- 
ing extract  is  made,  as  highly  interesting.  ''With 
respect  (say  the  Court)  to  the  law  of  nations, 
the  principle,  recognised  by  most  writers,  may  be 
reduced  to  this;  that  although  no  power  is  bound 
to  give  effect,  within  its  own  territory,  to  the  laws 
of  a  foreign  country;  yet  by  the  courtesy  of  na- 
tions, and  from  a  consideration  of  the  inconvenien- 
ces, which  would  be  the  result  of  a  contrary  con- 
duct, foreign  laws  are  permitted  to  regulate  con- 
tracts   made  in  foreign  countries.       But,    in   order 


1  Mr.  Justice  Derbigny  in  Boncier  v,  Luinflfe,  3  Martiii,  R.  581.    See 
Code  Civil  of  France,  art  1390. 
3  Le  Breton  v.  Nouchet,  3  MartiD,  R.  60, 73. 
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Other  persons  have  deposed,  that  letters,  expressive 
of  the  determination  of  the  appellant  to  remain  there, 
were  by  them  received  from  him,  shortly  after  their 
dates.  Without  questioning  the  propriety  of  the 
admission  of  such  testimony,  the  Court  is  satisfied, 
that  it  is  insufficient  to  counterbalance  the  weight 
of  the  facts,  which  disclose  the  real  intention  of 
the  parties. 

^  182.  ^^But,  should  their  intention  stiU  remain  a 
subject  of  doubt,  we  have  next  to  consider,  whether 
by  permitting  the  laws  of  the  Mississippi  Territory 
to  regulate  this  case,  this  government  would  not 
injure  its  own  rights,  or  the  rights  of  its  citizens. 
For,  a  foreign  law  having  no  other  force,  than  that, 
which  it  derives  from  the  consent  of  the  government, 
within  the  bounds  of  which  it  claims  to  be  admit- 
ted, that  government  must  be  supposed  to  retain 
the  faculty  of  refusing  such  admission,  whenever 
the  foreign  law  interferes  with  its  own  regulations. 
A  party  to  this  marrriage  was  one  of  those  individ- 
uals, over  whom  our  laws  watch  with  particular 
care,  and  whom  they  have  subjected  to  certain  in- 
capacities for  their  own  safety.  She  was  a  minor. 
Has  she,  by  fleeing  to  another  country,  removed 
those  incapacities  ?  Her  mother  is  a  citizen  of  this 
state ;  she  herself  was  a  girl  of  thirteen  years,  who 
had  no  other  domicil  than  that  of  her  mother.  Did 
she  not  remain,  not\idthstanding  her  flight  to  Natch- 
ez, under  the  authority  of  this  government?  Did 
not  the  protection  of  this  government  follow  her, 
wherever  she  went?  If  so,  this  government 
cannot,  without  surrendering  its  rights,  recognise 
the  empire  of  laws,  the  effect  of  which  would  be, 
to    render    that    protection    inefficacious.      But    the 
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laws  of  tlie  Mississippi  Territorys  as  stated  bv  the 
parties,  do  not  only  interfere  wth  our  rights,  but 
are  at  war  with  our  regulations.  By  our  laws  a 
mioor,  who  marries,  cannot  give  away  any  part  of 
his  j)ropcrty  without  the  authorization  of  those, 
whose  consent  is  necessary  for  the  validity  of  the 
marriage*  By  the  laws  of  the  Mississippi  Territory 
all  the  personal  estate  of  the  wife  (that  would  em- 
brace, in  this  case,  every  thing,  which  she  had)  is 
die  property  of  the  husband.  Again ;  according  to 
our  laws,  we  cannot  give  away  more,  than  a  certain 
portion  of  our  property,  when  we  have  forced  heirs. 
But  what  our  laws  thus  forbid,  is  permitted  in  the 
Bfiisissippi  Territory.  And  shall  our  citizens  be 
deprived  of  their  legitimate  rights  by  the  laws  of 
another  government,  upon  our  own  soiJ  ?  Shall  the 
mother  of  Alexandrine  Dussuau  lose  the  inheritance 
of  her  deceased  child,  secured  to  her  by  our  laws, 
beeaiise  her  daughter  married  at  Natchez?  Shall 
our  own  laws  be  reduced  to  silence  within  our  own 
precincts,  by  the  superior  force  of  other  laws?  If 
such  doctrine  were  maintainable,  it  would  be  un- 
necessary for  us  to  legislate.  In  vain  should  we 
endeavor  to  secure  the  persons  and  the  property 
0f  our  citizens.  Nothing  would  be  more  easy,  than 
to  render  our  precautions  useless,  and  our  laws  a 
dead  letter*  But  the  municipal  law  of  the  Missis- 
sippi Territory,  which  is  relied  upon  by  the  appellant, 
is  not  the  law,  which  would  govern  this  case,  even 
then.  The  law  of  nations  is  law  at  Natchez,  as 
wdl  as  at  New-Orieans.  According  to  the  prin- 
ciples of  that  law,  *  Personal  incapacities,  coni- 
nianicated  by  the  laws  of  any  particular  place,  ac- 
csompaiiy  the  person,  wherever  he  goes.      Thus,  he, 
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who  is  excused  the  consequences  of  contracts  for 
want  of  age  in  his  country,  cannot  make  binding 
contracts  in  another*'  Therefore,  even  if  this  case 
were  pending  before  a  tribunal  of  the  Mississippi 
Territory,  it  is  to  be  supposed,  that  they  would 
recognise  the  incapacity,  under  which  Alexandrine 
Dussuau  was  laboring,  when  she  contracted  mar- 
riage, and  decide,  that  such  marriage  could  not 
have  the  effect  of  giving  to  her  husband,  what  she 
was  forbidden  to  give.  If  that  be  sound  doctrine 
in  any  case,  how  much  more  so  must  it  be  in  one 
of  this  nature;  where  the  minor,  almost  a  child, 
has,  in  all  probability,  been  seduced  into  an  escape 
firom  her  mother's  dwelling,  and  removed  in  haste 
out  of  her  reach?  We  cannot,  here,  hesitate  to 
believe,  that  the  Courts  of  our  neighboring  Ter- 
ritory, far  from  lending  their  assistance  to  this  infrac- 
tion of  our  laws,  would  have  enforced  them  with 
becoming  severity.  For,  if,  when  an  appeal  is  made 
to  those  general  principles  of  natural  justice,  by 
which  nations  have  tacitly  agreed  to  govern  them- 
selves in  their  intercourse  with  each  other,  while 
nations  entirely  foreign  to  one  another  feel  bound 
to  observe  them,  how  much  more  sacred  must  they 
be  between  governments,  who,  though  independent 
of  each  other  in  matters  of  internal  regulation,  are 
associated  for  the  purposes  of  ccmnmon  defence,  and 
common  advantage,  and  are  members  of  the  same 
great  body  politic  ?  "  ^ 

^183.  In  general,  the  doctrines  thus  maintained 
in  Louisiana,  will,  most  probably,  form  the  basis 
of    the    American    jurisprudence    on    this    sulject. 

1  Mr.  Justice  Derbigny  in  Le  Breton  v.  Nouchet,  3  Martin,  R.  QDf.CBt 
71. 
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They  have  much  to  commend  them  in  their  in- 
trinsic convenience  and  certainty,  as  well  as  in 
letr  equity ;  and  they  seem  best  to  harmonize  with 
the  known  principles  of  the  common  law  in  other 
es.  In  concluding  this  topic,  the  following  pro- 
Bitions  may  be  laid  down,  as  those,  which,  although 
^t  universally  established  or  recognised  in  Amer- 
ica, have  much  of  domestic  authority  for  their  sup- 
port, and  have  none  in  opposition  to  them. 

^184,  (1.)  Where  there  is  a  marriage  between 
ties  in  a  foreign  country,  and  an  express  con- 
tract respecting  their  rights  and  property,  present 
id  future,  that,  as  a  matter  of  contract,  will  be 
Id  equally  valid  every  where,  unless,  under  the 
[tircomstances,  it  stands  prohibited  by  the  laws  of 
the  country,  where  it  is  sought  to  be  enforced.  It 
Hill  act  directly  on  movable  property  every  where. 
But  as  to  immovable  property  in  a  foreign  territory, 
il  wUt,  at  mostf  confer  only  a  right  of  action,  to 
enforced  according  to  the  jurisprudence  rei  siUe.^ 
\  185,  (2.)  Where  such  an  express  contract  ap- 
in  terms  or  intent  only  to  present  property, 
and  there  is  a  change  of  domicil,  the  law  of  the 
actual  domicil  will  govern  the  rights  of  the  parties 
M  to  all  future  acquisitions.^ 

^  186,    (3.)    Where   there  is  no  express  contract, 

the  law  of  the  matrimonial   domicil  wilt  govern  as 

all    the  rights  of  the  parties  to  their  present  prop-- 

[erty  in   that   place,  and   as   to  all  personal  property 

^cvery    where,    upon     tiie    principle,    that    movables 

have  no  siiuSf  or  rather,   that  they  accompany  the 


^8itII«iK7o&Foi«igu  Uw,48,40*t  Id.95|  imie.M^^;  Le  Breton 
«  Ante,  i  171, 171  m. 
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person    every  where.^      As    to    inunovaUe  properQr 
the  law  rei  siUB  will  prevail.^ 

^  187.  (4.)  Where  there  is  no  change  of  dom- 
icily  the  same  rule  will  apply  to  future  acquisi- 
tions, as  to  present  property.  (6.)  But  where  there  is 
a  change  of  domicil,  the  law  of  the  actual  domicil, 
and  not  of  the  matrimonial  domicile  will  govern  as 
to  all  future  acquisitions  of  movable  property;  and, 
as  to  all  immovable  property,  the  law  rei  sike.^ 


1  See  Stein's  Case,  1  Rose,  Bank.  Cases,  Appz.  481 ;  Selkrig  v,  Davis,  2 
Rose,  Bank.  Cas,  99 ;  S.  C.  2  Dow,  230, 250  ;  1  Burge,  Comm.  on  Col.  and 
For.  Law,  Pt  1,  ch.  7,  §  8,  p,  619. 

*  See  Henry  on  Foreign  Law,  48, 49 ;  1  Bui^,  Comm.  on  Col.  and 
For.  Law,  Ft  1,  ch.  7,  §  8,  p.  618, 619. 

3  How  will  it  be  as  to  personal  or  movable  property  antecedently  ac- 
quired. See  ante,  §  178 ;  ante,  §  157, 158.  —  Mr.  Bm^,  adverting  to  the 
different  opinions  on  this  subject,  has  remarked;  *^  According  to  the  gen- 
eral doctrine  of  jurists,  the  property  of  the  husband  and  wife,  whether  it 
be  acquired  before  or  after  the  change  of  domicU,  continues  subject  to 
the  law  of  community,  notwithstanding  they  have  removed  to  another 
domicil,  where  that  law  does  not  exist  The  change  of  the  domicil  neither 
divests  them  of  any  right,  which  they  had  acquired  under  the  law  of  their 
matrimonial  domicil,  nor  confers  on  them  any  right,  which  they  could  not 
acquire  under  that  law.  If  the  law  of  community  existed  in  their  matri- 
monial domicil,  they  will  not  cease  to  be  in  comnmnity,  although  they 
should  have  acquired  another  domicil  in  a  country,  where  no  law  of  com- 
munity was  established ;  and  on  the  other  hand,  if  there  was  no  law  of 
community  in  their  matrimonial  domicU,  they  will  not  become  subject  to 
the  law  of  community,  because  they  have  taken  up  their  domicU  in  a 
country,  where  that  law  does  exist  The  concurrence  of  jurists  in  this 
doctrine  is  so  general,  that  there  are  few,  who  have  dissented  from  it  This 
doctrine  seems  to  result  as  a  necessary  and  legitimate  conclusion  from  the 
theory,  that  the  community  exists  by  force  of  the  tacit  agreement  of  the 
parties,  and  which  is  considered  of  the  same  weight,  as  if  it  had  been  an 
express  agreement ;  because,  if  the  rights  of  the  parties,  either  in  their 
present  property,  or  in  their  fhture  acquisitions,  had  been  coviibrred  by  an 
agreement,  they  could  not  be  varied  by  a  change  of  domiciL  But  if  this 
theory  be  rejected,  and  the  law  of  community  has  no  greater  operation^ 
than  any  other  reid  law,  it  can  never  be  necessary  to  consider  die  efiect 
of  a  change  of  domicil  on  the  interesti  of  the  husband  and  wifb  on  their 
real  property,  because  those  interests  in  their  present  proper^,  as  wdl  m 
in  their  ftiture  acquisitions,  are  determined  by  the  lex  loci  reisitB.    The 
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§  Iftfl*  (6,)  And  here  also,  as  m  cases  of  express 
contraei,  ihe  exception  is  to  be  understood,  that 
ibe  law  of  the  place,  where  the  rights  are  sought 
to  be  enforced,  do  not    prohibit  such  arrangements. 

■pplicaiion  of  tbts  doctiizie  to  the  interests,  acquired  by  the  husband  and 
rife  in  the  personal  property  of  each  other  under  the  law  of  tlieir  matri* 
'  nooml  domici],  io  fkr  as  it  regardt  property , acquired  before  theirremoval 
fiomtlieir  tnatninonial  dofnicil,  mig^ht,  it  fleems,  be  maintained  without  the 
tid  of  this  theory.  The  matrimonial  domicil  of  the  parties  uiay  be  auppoeed 
to  b<*  in  a  country,  where,  aa  in  England,  the  marriage  is  an  absolute  gift  to 
the  huaband  of  the  wife*9  whole  personal  estate,  the  subsequent  domi- 
ci)  imy  be  in  a  country,  where,  as  in  Britiali  Guiana,  the  wife,  by  virtue 
of  the  communio  bonorura,  retains  an  interest  in  her  own,  and  acquires 
Bh  intoreat  in  her  busband^s  personal  property,  or  the  matrimonial  domi- 
cil may  have  t>eexi  in  British  Guiana,  and  the  subsequendy  acquired 
&il  in  England.  la  the  one  case  the  whole  personal  estate  of  the 
has  become  Tested  in  the  husband,  the  wife  brings  no  personal 
ty  of  her  own  into  British  Ouiana,  on  which  the  law  of  community 
In  the  other  case,  the  wife  arrives  in  England,  not  only  re- 
an  interest  in  her  own,  but  having  acquired  an  interest  in  the 
Sfty  of  her  husband.  The  law  of  the  matrimonial  domicil  has,  in 
I  ei«e,  already  msde  a  dispotsitton  of  the  property  of  the  husband  and 
wife  at  the  time,  when  the  parties  and  the  property  were  subject  to  that 
law.  In  neittier  ca«e  could  the  law  of  the  new  domicil  be  admitted 
t  divesting  rights,  which  had  been  already  legally  acquired.  But 
I  the  opinieii  of  the  greater  number  of  jurists,  not  only  tlie  property, 
I  bad  been  acquired  by  the  husband  and  wife  before  their  removal 
[  their  matrimonial  domicil,  but  even  that  acquired  in  their  new  domi* 
,  is  subject  to  tlie  law  of  the  matrimonial  domicil ;  and  tlieir  opinion 
suiettoned,  e\cn  lo  this  eriem,  by  the  decisions  in  Frauce.  A 
I  iTii  mimed  and  domiciled  in  L.,  where  the  civil  law  prevailed. 
ie  ifberwrnrds  removed  to  Paris,  and  established  his  domicil  there.  €^ 
deeth  hii  widow  demanded  a  share  of  his  movables,  and  of  the 
f  made  since  the  marriage*  By  an  amt  of  the  !2dth  March,  1640, 
r  demand  was  rejected.  A  similar  decision  was  given  in  the  case  of 
married  and  domiciled  in  Nommndy,  who  afterwards  removed 
etehliahed  his  domicil  in  Paris,  A  demand  by  his  widow  for  a 
I  ef  Ibt  osTVill,  made  since  the  removal  firom  Normandy,  was  re- 
Tlw  eppikeHoii  of  thii  doctrine  to  the  acquisitions  of  personal 
»  by  the  Inilbilld  and  wife  in  their  new  or  actual  domicil, 
oely  be  ssistaiiied  by  means  of  tlie  theeiy  of  a  tacit  agreement. 
I  lli  tdveeiles  do  oot  all  concur  in  enhjecting  future  acquisitions 
r  a  diBiife  ef  demicll,  to  the  law  of  the  matrimonial  domicil.  Thus, 
r  wii  ef  opiitioDt  Uiet  ibey  are  govemed  by  the  law  of  the  new  or 

26* 
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For  if  they  do,  as  every  nation  has  a  right  to  pre- 
scribe rules  for  the  government  of  all  persons  and 
property  within  its  own  territorial  limits,  its  own 
law  in  a  case  of  conflict  ought  to  prevail.^ 

^  189.  (7.)  Although,  in  a  general  sense,  the  law 
of  the  matrimonial  domicil  is  to  govern  in  relation 
to  the  incidents  and  efiects  of  marriage;  yet  this 
doctrine  must  be  received  with  many  qualifications 
and  exceptions.  No  other  nation  will  recognise 
such  incidents  or  efiects,  when  they  are  incompa- 
tible with  its  own  policy,  or,  injurious  to  its  own 
interests.  A  marriage  in  France  or  Prussia  may 
be  dissolved  for  incompatibility  of  temper;  but  no 
divorce  would  be  granted  from  such  a  marriage, 
for  such  a  cause,  in  England,  Scotland,  or  America.^ 
^^If  (said  a  learned  Scottish  judge,  in  a  passage 
already  cited)  <^  a  man  in  this  country  were  to  confine 
his  wife  in  an  iron  cage,  or  beat  her  with  a  rod  of 


actual  domicile  *Cain  primum  vero  conjugea  migrant  ex  xaA,  pronnci&y 
(where  the  community  prevailed,)  in  aliam,  (where  it  does  not  prevail,) 
bona,  que  deinceps  alteri  adveniunt,  cessant  esse  communia,  manentque 
distinctis  proprietatibus ;  sicut  res  antea  communes  facts,  manent  in  eo 
statu  juris,  quem  induerunt'  But  if  the  law  of  community  be  a  real 
law,  its  power  as  .to  personal  property  cannot  be  more  extensive  than  as 
to  real  property.  As  it  affects  only  such  real  property  as  is  actually 
situated  in  the  country,  where  it  is  established,  so  it  affects  personal 
property  only,  when  its  owner  is  actually  domiciled  in  the  country,  where 
sueh  law  is  established,  because  the  place  of  his  domicil  is  the  situs  in 
fictione  Juris  of  his  movable  property.  The  real  law  as  to  personal 
property  is  that,  which  prevails  in  the  place  of  the  owner's  actual  domiciL 
He  acquires  and  holds  it  according  to  the  disposition  of  that  law,  and  it 
depends  upon  that  law,  whether  he  and  his  wife  acquire  it  for  their  joint 
benefit  or  for  bis  sole  benefit"  1  Burge,  Comm.  on  CoL  and  For.  Law, 
Pt  1,  ch.  7,  §  8,  p.  619  to  p.  622.  See  also  Lashley  v.  Hogg,  cited  Id. 
p.  623  to  p.  625;  Id.p.626. 

1  See  Ferguasofi  on  Marr.  and  Divorce,  358  to  S63 ;  Id.  383, 393  to 
4224  Huberus,  Lib.  1,  tit  3,  De  Conflict  Leg.  §  2 ;  ante,  §  IIL 

^  Fergusson  on  Marr.  and  Div.  398. 
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where  the  parties  are  domiciled,  if  the  marriage 
is  celebrated  elsewhere?  Or,  if  the  husband  or 
wife  have  different  domicils,  whose  is  to  be  re- 
garded? These,  and  many  other  perplexing  in- 
quiries may  be  raised ;  and  foreign  jurists  have  not 
passed  them  over  without  examination.^ 

^  192.  Where  the  jdace  of  domidl  of  both 
the  parties  is  the  same  with  that  of  the  contract 
and  the  celebration  of  the  marriage,  no  difficulty  can 
arise.  The  place  of  celebration  is  clearly  then  the 
matrimonial  domicil.  But,  let  us  suppose,  that  nei- 
ther of  the  parties  has  a  domicil  in  the  place,  where 
the  marriage  is  celebrated;  but  it  is  a  marriage 
in  transitu^  or  during  a  temporary  residence,  or  on 
a  journey  made  for  that  sole  purpose,  animo  rever- 
tendi;  what  is  then  to  be  deemed  the  matrimonial 
domicil  ? 

^  193.  The  principle  maintained  by  foreign  ju- 
rists, in  such  cases,  is,  that,  with  reference  to  per- 
sonal rights  and  rights  of  property,  the  actual  or 
intended  domicil  of  the  parties  is  to  be  deemed  the 
true  matrimonial  domicil;  or,  to  express  the  doc- 
trine in  a  still  more  general  form,  th^  hold,  that 
the  law  of  the  place,  where  at  the  time  of  marriage 
the  parties  intend  to  fix  their  domicil,  is  to  govern 
all  the  rights  resulting  from  the  marriage.  Hence, 
they  would  answer  the  question  proposed,  by  stating, 
that  in  such  a  case  the  law  of  the  actual  domicil  of 
the  parties  is  to  govern,  and  not  the  place  of  the 
marriage  in  transitu.^ 


1  See  on  this  subject,  1  Biir^,  Comm.  on  Col.  and  Fon  Law,  Pt  l,ch. 
6,  §  2,  p.  244  to  p.  261. 

9  2  Bonllenois,  Obs^r.  dO,  pi  260;  Pothier,  Treit6  de  Im  Coinimi]iaiit6, 
artPi^lim.n.H15,16;  Voet,  de  Statut  §  9,  ch.  2,  §  5, 6^  p.  964,  edit 
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opinion  of  Mascardus,  Barthdus,  Bouhier,  Pothier, 
Merlin,  and  other  distinguished  jurists.^ 

^  195.  Cujas  affirms  the  same  doctrine.  Sed  ex 
eo  contractu  mulier  migravii  in  atium  locum^  id  est^ 
talis  est  contractus,  ut  ex  eo  mulier  staiim  migret  in 
alium  locum.  Ergo  non  is  locus  spectaturj  sed  tile, 
in  quem  sit  migratio.  Hoc  ratione^  mulier  non  agitj 
ubi  matrimonium  contraxU;  sed  ubi  ex  matrimonio 
migravitj  divertit^  aut  aget.^  And  in  so  doing,  he 
does  no  more  than  affirm  the  very  doctrine  of  the 
Pandects.  Exigere  dotem  mulier  debet  illic,  ubi 
mariius  domidlium  habuit,  non  ubi  instrumentum  do- 
tale  conscrijptum  est;  nee  enim  id  genus  contractus 
estj  ut  eum  locum  spectari  oporteatj  in  quo  instru-- 
menium  dotis  factum  est^  quam  eum,  in  cujus 
domidlium  et  ipsa  mulier  per  condiiionem  matrimonii 
erat  reditura.^ 

§  196.  Huberus  holds  very  decisive  language 
on  the  same  sul^ect.  <<But  (says  he)  the  place, 
where  a  contract  is  made,  is  not  so  exactly  to  be 
looked  at,  but,  that,  if  the  parties  have  in  contract- 
ing had  reference  to  another  place,  that  is  rather  to 
be  regarded ;  Contraxisse  unusquisque  in  eo  loco  in- 
tdligiturj  in  quo,  ut  solveret,  se  obligavit.^  There- 
fore, the  place  of   the  marriage  contract  is  not  so 


1  2  Boullenois,  Obaer.  37,  p.  260  to  p.  265 ;  Pothier,  Traits  de  la  Com- 
munaut^,  art  Prelim,  n.  14, 15, 16 ;  Boahier,  Cout  de  Boaig.  ch.  22,  §  18 
to  28 ;  Merlin,  Rupert  Aatoris.  Maritale,  §  10,  art  5,  p.  244 ;  Id.  Com- 
muouat^  de  Biens,  §  1,  p.  Ill ;  1  Burge,  Comm.  on  CoL  and  For.  Law, 
Pt  1,  ch.  6,  §  2,  p.  241  to  p.  261. 

9  Cujas,  ad  Legem,  Exigere  dotem.  Dig.  Lib.  5,  tit  1,  L  65,  Cujacii 
Opera,  Tom.  7,  p.  164,  edit  1758.  See  also  Fordli  Curators  v.  Ford,  14 
Martin,  R.  577 ;  Le  Bron,  Tralt^  de  la  Communaat^,  Liv.  1,  ch«  2,  §  41 ; 
poet,  §196. 

3  Dig.  Lib.  5,  tit  1,  §  65;  Pothier,  Pand.  Lib.  5,  tit  1,  n.  Sa 

4  Dig.  Lib.  44,  tit  7,  L  21 ;  Pothier,  Pand.  lib.  44,  tit  7,  n.  21. 
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much  to  be  deemed  the  place,  where  the-  nuptial 
contract  is  made,  as  that,  in  wliich  the  parties,  con- 
tracting matrimony,  intend  to  live.  Thus,  it  daily 
happens,  that  men  in  Friezeland,  natives  or  sojourn- 
ers, marry  vi'ivea  in  Holland,  wliom  they  immedi- 
ately bring  into  Friezeland,  If  this  be  their  inten- 
tion at  the  time  of  the  contract,  there  is  no  com- 
munity of  proj^erty,  although  the  marriage  contract 
.  js  silent,  according  to  the  law  of  Holland ;  but  the 
1  bw  of  Friezeland  in  this  case  is  the  law  of  the  place 
[of  a  contract.^  Proinde  ei  locus  matrimonii  cmiiradi 
on  lam  is  est,  ubi  contractus  nuptialis  initus  est^  quam 
in  quo  coniralienies  nuUrimomum  exercere  voliicnttU ; 
ul  omni  die  «<,  hainims  in  Frisia  indigcjias  aut  itt- 
colaSf  ducere  uxores  in  Hollandia^  (pjuis  inde  atalim 
in  Frisium  Mimuni ;  idque  si  in  ipso  contractu  in- 
eundo  propositum  fmbeant^  fion  oritur  communio  bo- 
norum^  eisi  pacta  dotalia  sileani,  secundum  jus  Hoi- 
landiecj  sed  jus  Frisice  in  hoc  casu  est  loco  contractus,^ 
%  197,  Le  Bnm  has  discussed  the  question  at 
colmderable  length,  and  has  arrived  at  die  same  con- 
dtisioQ*  And  tie  puts  the  case  of  a  person  domi- 
ciled In  NoniiaQdyt  wiiere  the  law  of  community 
[docs  Qot  exist)  who  marries  in  Paris,  without  any 
[^comsict,  where  the  law  of  community  does  exist; 
and  he  holds,  that,  if  he  has  not  changed  his  domicil, 
but  returns  immediately  to  Normandy,  the  law  of 
Normandy  will  govern,  and  no  community  of  prop- 
erty will  exist  between  himself  and  his  nife.^ 


»  H«b«rai,LiK  1,  tit  a»  j  10;  a  P.  Pergusson  on  Mam  aod  Div.  174 ; 
V••^  Dm  tettit  §  9,  ch-  a,  i  5, «,  p.  964,  265,  edit.  1715 ;  Id.  p,  319,  320» 

'  Li  BntD,  Timitffc  de  U Comtntiiiaotfc,  Uf.  1,  ch.  2,  $  46  to$U  $  S^ 
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^  198.  The  same  doctrine  has  been  repeatedly  acted 
on  by  the  Supreme  Court  of  Louisiana.  In  one 
case  of  a  runaway  marriage  (already  alluded  to) 
in  another  state  by  parties  domiciled  in  Lou- 
isiana, who  immediately  afterwards  returned,  the 
Court  held,  as  we  have  seen,  that  the  law  of  Lou- 
isiana governed  the  marriage  rights  and  property.^ 
In  another  case,  where  the  parties  were  married  in 
one  state,  intending  immediately  to  remove  into 
another,  which  intention  was  consummated,  the  Court 
held,  that  the  marriage  rights  and  property  were 
governed  by  the  law  of  the  place  of  the  intended  resi- 
dence. On  this  last  occasion,  the  Court  said ;  "  We 
think,  that  it  may  be  safely  laid  down  as  a  principle, 
that  the  matrimonial  rights  of  a  wife,  who  marries 
with  the  intention  of  an  instant  removal  for  resi- 
dence into  another  state,  are  to  be  regulated  by 
the  laws  of  her  intended  domicil,  when  no  marriage 
contract  is  made,  or  one  without  any  provision  in 
this  respect.'^  In  the  same  case,  the  Court  also 
recognised  the  general  rule,  that,  where  the  husband 
and  wife  have  different  domicils,  the  law  of  that  of 
the  husband  is  to  prevail ;  because  the  wdfe  is  pre- 
sumed to  follow  her  husband's  domicil.^ 

^  199.  Under  these  circumstances,  where  there 
is  such  a  general  consent  of  foreign  jurists  to  the 
doctrine  thus  recognised  in  America,  it  is  not,  per- 
haps, too  much  to  affirm,  that  a  contrary  doctrine 
will  scarcely  hereafter  be  established ;  for  in  England, 
as  well  as  in  America,  in  the  interpretation  of  other 
contracts,  the  law   of   the   place  where  they  are  to 

1  Le  Breton  v.  Noachet,  3  Martin,  R.  60 ;  ante,  §  78, 180. 
9  Ford's  Curators  ».  Ford,  14  Martin,  R.  574, 57a 
3  Id.  577. 
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through  the  instrumentality  of  a  judicial  process, 
and  a  decree  on  account  of  adultery.^  By  the 
civil  law  an  almost  unbounded  license  was  allowed 
to  divorces;  and  wives  were  often  dismissed  by 
their  husbands,  not  only  for  want  of  chastity,  and 
for  intolerable  temper,  but  for  causes  of  the  most 
frivolous  nature.*  In  France  a  divorce  may  be  ju- 
dicially obtained  for  the  cause  of  adultery,  excess, 
cruelty,  or  grievous  injuries  of  either  party;  and 
in  certain  cases  by  mutual  and  persevering  consent.^ 
In  America  an  equal  diversity  of  princijde  and 
practice  exists.  In  some  states,  as  in  Massachu- 
setts and  New  York,  divorces  are  grantaUe  by  ju- 
dicial tribunals  for  the  cause  of  adultery.^  In  other 
states  divorces  are  grantaUe  judiciaUy  for  causes  of 
far  inferior  grossness  and  enormity,  approaching 
sometimes  almost  to  frivolousness.  In  other  states 
divorces  can  be  pronounced  by  the  legislature  only, 
and  for  such  causes,  as  in  its  wisdom  it  may  choose 
from  time  to  time  to  allow.^ 

1  Fergusson  oo  Marr.  and  Div.  1, 18 ;  Erakine's  Instit  B.  1,  tit  6,  §  38, 
43 ;  1  Surge,  Comm.  on  Col.  and  For.  Law,  Pt  1,  ch.  8,  §  1,  p.  670  to  p. 
680. 

3  2  Kent,  Comm.  Lect  27,  p.  102,  103, 3d  edit ;  1  Brown,  Ci?.  Law, 
89  to  92;  1  Black.  Comm.  441 ;  Justin  Novelle,  117,  ch.  8;  Cod.  Lib.  5, 
tit  17,  1.  8 ;  Merlin,  Repertoire  Divorce,  $  2,  p.  149,  150 ;  Pothier, 
Traits  dc  Manage,  art  4^ ;  Van  Leeuwen,  Comm.  R 1,  ch.  15,  §  1, 2, 3. 

3  Code  Civil,  art  229  to  233;  Id.  275,  &c.  — See  in  FergOMonon 
Marriage  and  Divorce,  Appendix,  448,  the  Prussian  Code  on  the  •abject 
of  Divorce ;  among  others,  incompatibility  of  temper,  endangering  life 
or  health,  is  a  good  cause  of  Divorce,  art  703. 

*  This  also  is  the  law  in  Holland,  in  Prussia,  and  in  the  ProCestuit  stites 
of  Germany,  in  Sweden,  Denmark,  and  Russia.  Fergusson  on  Marr.  and 
Divorce,  202. 

^  See  2  Kent,  Comm.  Lect  27,  p.  106  to  110;  Id.  p.  117, 118,3d  edit 
See  also  1  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  1,  ch.  8,  §  1,  p.  640  to 
p.  668,  where  are  brought  together  in  a  general  review  the  laws  of  dif- 
ferent nations  on  the  subject  of  divorce. 
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domicil  of  the  parties  within  it,  or  upon  the  actual 
presence  or  temporary  residence  of  one  or  both 
of  them  at  the  time,  when  the  process  for  divorce 
is  instituted.  And  if,  upon  any  of  these  grounds, 
the  jurisdiction  is  sustained,  another  not  less  impor- 
tant inquiry  is,  whether  the  law  of  divorce  of  the 
place  of  the  marriage,  or  that  of  the  place,  where 
the  suit  is  instituted,  is  to  be  administered  by  the 
court,  before  which  the  suit  is  pending. 

^  205.  It  seems  to  have  been  thought,  that  under 
the  Scottish  law  it  is  not  necessary  to  found  a  juris- 
diction for  divorce  in  the  courts  of  Scotland,  that 
both  the  parties  should  at  the  time  of  the  adultery 
committed,  or  at  the  time  of  the  suit  brought,  have 
their  actual  domicil  in  Scotland.  It  seems  to  be  suffi- 
cient, that  the  defendant,  against  whom  the  suit  is 
brought,  is  domiciled  in  that  kingdom,  so  that  a 
citation  may  be  served  upon  him,  and  that  a  divorce 
under  such  circumstances  may  be  granted,  whether 
the  adultery  is  committed  at  home,  (»r  in  a  foreign 
country.  Undoubtedly  this  doctrine  is  to  be  under- 
stood with  the  limitation,  that  the  domicil  is  real,  and 
not  pretended,  and  that  it  is  band  fide^  and  not  by 
collusion  between  the  parties  for  the  mere  purpose  of 
maintaining  the  suit  and  procuring  the  divorce.^ 

^  Fergusson  on  Marr.  and  Divorce,  Introd.  p.  16, 17, 18 ;  Id.  p.  51 ;  Id. 
p.  114,  115,  note ;  St  Aubyn  r.  Obrien,  Id.  Appx.  p.  5276 ;  Id.  note  &  p. 
363  to  p.  376 ;  1  Burge,  Comm.  on  CoL  and  For.  Law,  Pt  I,  ch.  8,  §  2, 
p.  67*2,  674  to  679, 688,  689.  See  McCarthy  v.  De  Caiz,  cited  in  a  note 
to  3  Hagg.  R.  642,  and  in  Warrender  r.  Warrender,9  Bligli,  R.  141, 142 ; 
Conway  r.  Beazley,  3  Hagg.  Eccles.  R.  639, 645, 64(J;  S.  C.  reported  at 
large  in  2  Russ.  &  Mylne,  614, 618,  619, 620 ;  Ttmj  v.  Lindsay,  1  Dow, 
R,  115, 131, 135,  136, 137;  S.  C.2  Clarke  &  Fin.  509,  note ;  port,  §  216, 
217, 2ie.  See  also  Warrender  r.  Warrender,  9  Bligh,  R-  89, 144 ;  post, 
vN  226  a  to  226  c  —  ^Ir.  Chief  Justice  Gibson  in  delivering  the  opinion 
of  the  Supreme  Coort  of  Pennsylvania,  in  a  case  of  divorce,  used  the 
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^  206,    A    learned    Scottish  jurist,    in    remarking 

I  upon    the   embarrassments    arising  out  of  this   state 

of  the  law   of  Scotland,    has    made    the    following 

!  |)owerful  observations.     "  These  conclusions  evident- 


figQ.  "  In  constructing  our  international  law  of  divorce, 
'  loiik  for  the  materials  of  it  in  the  juf bpnidence  of  our 
["inccitors,  whoec  institutions  are  more  congemat  with  oor  own,  than 
r  of  their  continental  neighbors,  and  whose  process  of  forensic  dis* 
on  is  usually  more  exact  But  we  find  an  irreconcilable  difference 
L  the  decisions  of  the  English^  and  of  tlie  Scottish  courts.  The 
hfW^  jadges  acknowledge  the  legitimacy  of  no  jurisdiction,  which  is 
d  in  the  law  of  divorce  at  the  place  of  the  marriage,  if  it  he 
h  one ;  while  the  Scottish,  in  the  other  extreme,  are  wilUng  to 
'  found  theirs  even  on  a  temporary  residence  of  the  complainant  in  the 
|€ounLry  of  tbd  forum.  Of  the  latter  pretension,  I  shall  say  little  more 
thai  it  b,  ill  truth,  a  usurpation  of  power,  to  intermeddle  in  the 
'  iouitsiic  concerns  of  a  neighbor*  If  a  bona  fide  domicil,  tn  tlie  strictest 
i  of  the  word,  were  not  easentiaJ  to  jurisdiction,  there  would  he 
to  prevent  tlie  ^  i  of  a  libel  by  a  proctor,  and  without 

'thuprMGDce  even  of  tJw  .lant.     But  the  respondent's  presence 

would  be  more  essential  still ;   tor  a  sentence  against  one,  who  was  not 
subject  to  the  jurisdiction,  would  be  void  on  tJie  plainest  principles  of 
)  lialtiral  law.    Moreover,  U  is  not  perceived,  how  the  sctual  presence  of 
[  botli  of  them  could  confer  jurisdiction  of  a  cause  of  divorce,  which  was 
[not,  in  its  inception,  subject  to  the  law  of  die  forutn*    It  seems  to  me 
f  fallacy  in  tho  reasoning  of  the  T"         -       -    ^^  plausible  though  it 
p^i>o<Miaitts  in  their  aflmmption,  :  ci  penalty  every  where 

t»  %  ^tti^  of  the  marriage  coiuruct,  which,  like  a  civil  cause 
i  attendixit  on  the  person,  nmy  be  enforced  any  where ;  thus 
^fofftUitig,  that«  whether  it  he  a  penalty  at  all,  depends  not  on  the  Scot- 
liali  law,  as  &n  interpreter  or  avenger,  bat  on  the  law  of  the  domicjl,  or 
tlie  om  the  Its  luci  contnictus,  which  exclusively  fiimisiics  the  original 
faottditions.    The  English  doctrine,  on  the  other  hand,  is  not  more  rec  on- 
to ottr  principle  of  fi«il*»  allegiance;    for  notwithstanding  the 
hi  aod  manifest  r  Lushington  in  Conway  v*  Beax- 

^  (3  Hagg*  £cck^  lq  be  settled  by  LoUey's  case  (1 

^RtMi.  ^  RyanV  Crim.  Cn*,  *^j),  sanctioned  in  Tovey  v.  Lindsay  (1  Dow 
»E.  12li  by  the  fq^pondcrating  weight  of  Lord  Eldon's  name,  that  the 
dtssolutioa  of  aa  Eoglssh  marriage,  for  any  cause  whatever,  can  be 
•0  at  to  he  acknowledged  in   tliat  country   only   by   English 
Miml^*    It  was  indeed  Lntintated  in  Conway  i?.  Beusdey,  llmt  the  ques- 
tion <C  jmiadtolioQ  to  LoUey^s  easoi  perhaps,  turned  on  the  di^erence 
ttrnporary  kod  peniisjiviit  residence ;  hut  the  report  certainly 


308  CONFLICT   OF   UkWS.  [CH.  VU. 

ly  demonstrate,  that,  unless  the  remedy  in  this  judi- 
cature shall  be  limited,  either  to  that,  which  the 
Lex  loci  cofUractiis  aflbrds,  or  to  that,  which 
the  Lex  damicUii,  taken  in  the  same  fair  sense,  as 
in  questions  of  succession,  might  give,  the  public 
decrees  of  the  only  court  of  Scotland,  which  is 
competent  to  pronounce  one  in  such  consistorial 
causes,  become  proclamations  to  invite  all  the  mar- 
ried, who  incline  to  be  free,  not  in  the  rest  of  the 
British  empire  alone,  but  in  all  countries,  where 
marriage  is  indissoluble  by  judicial  sentence,  to 
seek  that  ol^ct  in  this  tribunal.  Adultery  and 
presence  within  our  territory  are  the'  only  requisites 
to  found  the  jurisdiction  by  citation.  What  num- 
bers of  foreign  parties  may  accept  such  an  offer, 
and  may  even  commit  the  crime  here,  for  the  very 


does  not  indicate  it,  and  besides,  the  conclusion  attained  was  an  nna?oid- 
able  consequence  of  the  British  tenet  of  perpetual  allegiance.  Tboogb 
an  English  subject  acquire  a  foreign  character  fh>m  a  Ibreign  domici!, 
insomuch  as  to  be  treated  as  an  alien  for  commercial  purposes ;  tbongii 
he  formally  renounce  his  primitive  allegiance,  and  profte  another;  he 
is  accounted  but  as  a  sojourner  while  abroad,  and  England,  by  llie 
dogma  of  her  government,  is  his  home,  and  his  country  still.  Holding  this 
dogma,  it  would  be  strange  did  she  tolerate  foreign  interftonce  with 
her  domestic  relations  within  our  pale.  Insisting  on  jurisdiction  of  hii 
person,  absent  or  present,  she  necessarily  regards  an  attempt  to  change 
any  one  of  these  as  an  invasion  of  her  sovereignty ;  and  in  that  aspect^ 
it  cannot  be  denied,  that  the  matter  is  within  her  province  and  her 
power ;  for  though  the  states  of  marriage  is  juris  gentium,  the  institution 
is,  undoubtedly,  a  subject  of  municipal  regulation.  And  it  is  this  per- 
petual allegiance  to  ^e  country,  its  institutions,  and  its  laws  —  not  tn 
indissolubility  of  the  marriage  contract  from  the  presumptive  will  and  re- 
servation of  the  parties  —  which  is  the  root  of  the  English  doctrine.  It 
truly  assumes,  that  marriage  is  contracted  on  the  basis  of  the  laws,  and 
that  these  forbid  a  British  subject  to  dissolve  it  by  the  authoritj  of  any 
other  country ;  but  take  away  the  law  of  perpetual  allegiance,  and  yea 
take  away  the  foundation  of  the  presumptive  pledge  not  to  sabmit  the 
duration  of  it  to  foreign  action."  Dorsey  v.  Dorsey,  1  Chand.  Law  Re- 
porter, p.  288,  '289. 
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here.  But  would  tfaey  be  entided  to  come  into  the 
Ccuninissary  Court,  and  inaiflt  fiur  a  dissolution  a 
vinculo  mairmonnj  merely  because  their  tempers- 
were  not  suitaUe,  which,  in  Fiance,  was  a  ground 
of  divorce,  or  for  any  of  the  numbeiless  reasons  for 
dissolving  a  marriage,  which  are  allowed  by  the 
laws  of  Prussia  ?  But,  if  we  would  not  listen  to 
the  Lex  /oct,  when  it  fodlitates  divorce  to  a  degree, 
which  our  law  considera  as  inooomstent  with  the 
best  interests  of  society,  and  as  not  wananted  by 
the  Divine  law,  on  what  principle  are  we  to  give 
effect  to  the  Lex  loci,  which  prohibits  divorce,  even 
adultern  eamadj  though  permitted  ia  this  country 
under  the  sanctioii  of  the  Divine  law  ?  " 

§  208*  These  passagesare  suffidently  significant,  as 
to  the  intrinsic  difficulties  of  the  sulgect,  looking 
only  to  the  law  of  divorce  of  a  single  country.  But, 
when  we  look  at  the  almost  endless  diversities  cX 
foreign  continental  jurispradence  oft  the  same  snb« 
ject,  and  the  htde  r^ard,  which  is  h^MtuaUy  paid 
in  that  jurispiudence  to  the  decrees  of  fixreign  courts, 
especially  in  matters,  which  concern  pencms  be- 
longing to  any  other  continental  sovmeignty;  it 
ought  not  to  suiprise  us,  that  one  nation  should  hold 
its  own  law  of  divorce  of  universal  oUigatioB  and 
authority,  and  that  another  should  yidd  it  up  in 
favor  of  the  law  of  the  domicil  of  the  parties. 

^  '209.  Vyoa  the  continent  of  Europe  there 
hiis  long  existed  a  known  distinctioD  between  the 
Catholics  and  the  Protestants  upon  the  subject  of 
di^xinn\  The  ftYrmer,  according  to  the  doctnne  of 
the  Romish  Church,  consider  marriage  as  a  sa- 
cniment.  and  in  its  eJKvts  to  be  gpverned  by  the 
Oinno    law:  and  according   to  their  interpretation 
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mined  by  the  French  law  for  any  cause  what- 
soever.^ 

§  211.  Protestants  have  dealt  differently  by  it.* 
In  Scotland,  which  proposes  on  this  subject  to  be 
governed  exclusively  by  the  Scriptures,  divorce  is 
allowed  for  the  Scriptural  causes,  for  adultery,  and 
for  wilfol  desertion.^  In  many  other  Protestant 
countries,  it  is  not  treated  as  indissoluUe,  except 
for  Scriptural  causes;  but  it  may  be  dissolved  for 
other  causes.  In  England,  it  is  never  dissolved, 
except  by  an  act  of  Parliament,  and  for  adultery.^ 
In  the  Protestant  continental  nations  of  Europe  many 
other  causes  of  divorce  are  known ;  and  in  Amer- 
ica, as  we  have  seen,  it  is  generally  treated  as  a 
matter  of  civil  regulation.* 

§  212.  The  conflict  of  laws  on  the  subject  of 
divorce  does  not  seem  to  have  undergone  much  dis- 
cussion among  the  continental  jurists;  at  least  I 
have  not  been  able  to  trace  any  systematic  examina- 
tion of  the  subject  in  those  works  which  are  within 
my  reach,  and  in  which  almost  all  other  topics  of 
the  conflict  of  laws  are  so  amply  treated.  The 
silence  of  the  French  jurists  may  be  accounted  for, 
in  a  great  measure,  from  the  uniformity  of  operation 
of  the  Catholic  religion  and  its  canons  over  all  the 
provinces  of  that  kingdom ;  from  the  strong  pro- 
bability,   that  few    cases    of   foreign    divorces    be- 

1  Pothier,  Traits  du  Manage,  n.  464. 
fi  Id.  11.465;  ante,  §209. 

3  Erskine's  Instit  fi.  1,  tit  6,  §  43,  44 ;  Fergusson  on  Mair.  and  Div. 
Appx.  note  H.  p.  423. 

4  Ante,  §  202. 

5  See  1  Black.  Comm.  441;  Code  Civil  of  France,  art  999  to  933; 
Ferguseon  on  Marr.  and  Div.  Appx.  note  N.  p.  448;  9  Kent,  ComoL  Lect 
27,  p.  95  to  p.  lOG,  dd  edit ;  Van  Leeuwen,  Comm.  B.  1,  cfa.  15^  §  1  to  a 
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tween  Freoch  subjects  were  ever  judicially  ex- 
amined; and  from  the  natural  conclusion,  that,  as 
ia  iheir  view  Christianity  made  the  marriage  union 
iodissolublc,  no  earthly  tribunal,  eidier  foreign  or 
dfnaeslic,  could  rightfully  pronounce  a  sentence  of 
dj%x»rce.  The  silence  of  other  Catholic  countries 
may  be  accounted  for  in  the  same  way^  But  it 
is  not  so  easy  to  assign  a  satisfactory  reason  for  the 
aott^ioii  of  the  Protestant  countries  of  the  Conti- 
nent of  Europe  to  discuss  the  subject  at  large.  It 
is  highly  probable,  that,  in  those  countries,  the  par- 
lies have  been  referred  to  their  own  matrimonial 
fimun^  either  to  furnish  the  uue  rule  to  expuud  the 
contract,  or  to  administer  the  law  of  divorce,  or  for 
both  purposes*  This  course  has  not  been  without 
example,  even  in  our  own  country,  upon  cases  Ijear* 
log  a  close  affinity*^ 

^213.  Merlin  has  treated  the  question  purely  as 
one  arising  under  the  French  law,  either  witJi  re- 
frrt  lice  to  the  allowance  of  divorces  under  the  le- 
gislation of  1792,  or  with  reference  to  the  prohibition 
of  divorces  after  the  restoration  of  the  Bourbons  in 
1S16*'  He  asks  the  question,  whether,  in  virtue 
of  the  new  law  (of  1792),  which  introduced  divorce, 
a  marriage  celebrated  under  the  old  law,  which 
prohibited  divorce,  could  be  dissolved ;  and  vice 
wrsd^  whether  a  maniage  celebrated  after  the  new 
law,  wbicli  permitted  divorce,  could  be  dissohed 
after  the  promulgation  of  the  law  (of  1816),  which 
jirohibitr^l  divorce.^  He  says,  that  if  divorce  was, 
as  the  state  of  the  parties  (l^eUU  des  (tpoux%  the  im- 


)  t  Ktat,  Ccmim.  Uet.27,  fw  lOS,  3d  edit 
t  Asia,  f  310. 
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mediate  effect  and  simple  consequence  of  the  mar- 
riage, the  question  might  be  easily  answered.^  Upon 
this  hypothesis,  as  the  state  of  the  parties,  the  right 
of  divorce  would  depend  altogether  upon  the  law 
at  the  time,  when  the  marriage  was  celebrated; 
because  then,  in  the  first  case  put,  the  contract 
must  be  deemed  one  for  an  indissoluble  union; 
and  in  the  second  case,  a  contract  dissoluble 
for  the  proper  causes  of  divorce.^  But,  he  goes 
on  to  state,  that  divorce  does  not  depend  upon  the 
intention  of  the  parties,  nor  is  it  a  consequence, 
or  interpretation  of  it.  The  legislature,  in  allowing 
or  prohibiting  divorce,  has  regard  only  to  consid- 
erations of  public  order,  and  not  to  the  mere  con- 
tract of  the  parties.  They  are  not  permitted  by 
private  agreement  to  change  the  laws,  or  to  make 
a  marriage  dissoluble  or  indissoluble  in  contraven- 
tion of  the  policy  of  the  state.^  He,  therefore, 
comes  to  the  conclusion,  that  in  a  French  court  a 
divorce  in  such  case  would  be  granted,  or  denied, 
according  to  the  law  of  France  at  the  time  of  the 
suit.^ 

^214.  The  question,  how  a  marriage  in  a  for- 
eign country  between  French  subjects,  or  between 
foreigners,  would  be  affected  by  a  naturalization 
or  domicil  in  France,  is  not  here  touched.  In 
another  work,  however,  treating  of  moot  questions, 
he  has  recently  discussed  the  point.  He  asks, 
whether  French  subjects,  married  in  France  since 
the    repealing    act   of    1816,  who  have  abandoned 

1  Merlin,  Repertoire,  Effet  R^troactif,  §  3,  n.  2,  art  6,  p.  19. 

a  Ibid. 

3  Ibid. 

4  n)id. 
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their  countr)%  and  become  naturalized  in  a  country, 
where  divorce  is  allowed,  could  institute  a  suit  there, 
and  dis29oIve  their  marriage  by  a  decree  of  divorce 
proiimmced  there  by  mutual  consent.  He  sup[x»rts 
the  affirmative  upon  the  general  reasoning,  by  which 
he  has  sustained  the  doctrine  in  the  preceding 
paragraph.'  It  would  seem,  howevet,  firom  his  own 
tiatemeut,  that  this  is  quite  an  open  question  in 
Fffaoce. 

^  215,  It  is  to  the  decisions  of  the  English  and 
Scottish    Courts,   however,    that   we    must   look  for 
tlie  most  thorough  and  exact  discussion  of  this  sub- 
jccL      From    the    different   nature  of   the  respective 
laws    of   England   and    Scotland    upon    the    subject 
of  divorce,  from  their  national  union,  and  from  their 
constant,  easy,  and    familiar   intercourse,  the    Courts 
of  both    coimtries   have  been  frequently  called    upon 
to  pronounce  very  elaborate  judgments  respecting  the 
jurisdiction  and  law  of  divorce  in  suits  and  contesta- 
tions before  them. 
^  216.    Several    questions    on    this    subject   have 
m  recently  discussed   in    the    Courts  of  Scotland. 
One  is,  whether  a  permanent  domicil  of  the  parties 
indispensaible    to   found  a  jurisdiction  in   cases  of 
iivorce  in  the  Scottish  tribunals;  or  whether  a  cita- 
Pfioo    given    fonnally  to   tlie    jiarty  defendant,  or   left 
at  hi^  dwelling-place  in  Scotland,  after  he  has  been 
forty  days   tberet  is   sufficient    to  subject  him  to  the 
jurisdiction    of   those    courts    in  a  suit    for    divorce. 
hi    the   case,  in  which  this  question  was  principally 
discussed^  the    marriage  was  celebrated  in  England  ; 
husband   manv  years  afterwards   al^andoned    his 


1  lf«db»  QoaoioDi  d«  0roit,  Divorce,  $  11,  p.  3S0  ^  nnte,  $  21^ 
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wife,  and  went  to  Scotland  to  reside;  and  the  wife 
commenced  a  suit  for  divorce  against  her  husband 
in  the  Scottish  Consistorial  Court.  The  Court  were 
of  opinion,  that  as  the  parties  were  English,  and 
never  cohabited  as  husband  and  wife  in  Scotland, 
and  there  was  no  proof,  that  the  husband  had  taken 
up  a  fixed  and  permanent  residence  in  Scotland, 
the  suit  ought  to  be  dismissed  upon  the  ground  of 
a  want  of  jurisdiction.  Upon  appeal  the  decide 
was  reversed  by  the  superior  tribunal,  and  a  decree 
of  divorce  was  ultimately  pronounced.^ 

§  217.  The  leading  grounds  of  the  reversal  were ; 
<<  That  the  relation  of  husband  and  wife  is  a  relation 
acknowleged  jure  gentium;  that  the  duties,  obliga- 
tions, and  rights  to  redress  wrongs  incident  to 
that  relation,  as  recognised  by  the  law  of  Scotland, 
attach  on  all  married  persons  living  within  the 
territory  and  subject  to  that  law,  wheresoever  their 
marriage  may  have  been  celebrated;  that  juris- 
diction, or  the  right  and  duty  of  the  Courts  of 
Scotland  to  administer  justice  in  such  matters,  over 
persons  not  natural  born  subjects,  arises  from  the 
person  sued  being  resident  within  the  territory  at 
the  time  of  their  citation  and  appearance,  or  being 
duly  domiciled,  and  being  properly  cited  according- 
ly, at  the  instance  of  a  person  having  a  sufficient 
interest  and  title,  and  proceeding  in  due  form  of 
law."^  The  result  of  this  decision  is,  that  perma- 
nent domicil,  or  the  animus  remanendi^  is  not  neces- 
sary   to    found    the  jurisdiction.      In    several   other 


1  Utterton  v.  Tewsh,  Fergusson  on  Marr.  and  Divorce,  p.  1,  top.  55; 
Id.  p.  56  to  p.  67. 

3  Utterton  V.  Tewsh,  Fergusson  on  Marr.  and  Div.  p.  155,  56 ;  Id.  p. 
57  to  p.  67. 
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succeedtiig    cases,   the    Court   have   followed   up   the, 
same  doctrine,  affirming  that  a  temporary  residence  is 
sufficient    to   found    the   jurisdiction^  not^vithstanding 
the  permanent  jurisdiction  of  the  piirties  is  in  another 
country,* 

§  218,    This  doctrine  has  been  maintained  by  the 
fScottish  judges  with  great  ability  and  learning,  and  no 
^Ooe   can   read   their   reasoning  without  admitting  its 
force.     It   has   not,   however,   been   deemed   satisfac- 
tory  in   England.     In  a  very   important  case  before 
the  twelve  judges  (Lolley's  case),  where  English  sub- 
jects were  married   in   England,    and    afterwards   the 
husband    went   to    Scotland,  and   procured  a  divorce 
$,  vinculo  there,  and  then  returned  to  England,   and 
inarried  another  wife,  it   was  decided,  that   the  sec- 
ond   marriage    was    void ;    and     the    husband     was 
guilty  of  bigamy.^     It  has  been  commonly  supposed, 
that   this  decision   proceeded   upon    the    broad    and 
general  ground,   that  an  English  marriage  is  incapa- 
ble  of  being   dissolved    under  any   circumstances  by 
a   foreign   divorce ;   and    so   it    seems   to   have    been 
ijunderstood   by    Lord  Eldon  on  a  later  occasion.^     It 


Dttntxe  r.  Levetl,  Ferguson  on  Marr.  und  Div.  p.  68  to  p.  J  67;  Ed- 
mofistotie  V,  Lockhart^  Id.  p.  KtS  to  p.  208 ;  Butler  v.  Forbes,  Id.  p,  209  to 
jv  SdS;  Kibblewhite  p.  Rowlmd,  Id.  p.  226  to  p.  9485  Oordon  v,  Pye, 
14  p.  276  to  p.  2m;  la.  p^  3IB3  to  p.  i^a 

9  LoriefV  Case,  I  Riiaa.  ^  Ryan's  Cr.  CRsca,  23«l    See  W  arrender  v. 
Wamriulflf,  0  Bli«*^  R.  122,  12:1,  127,  121?,  120,  130,  139  to  143. 

'  Torty  f.  UodMy,  1  I>ow,  R,  117,  131.  See  slfo  McCarthy  r.  Be 
€IU3C  1831,  cited  3  lUgg.  F*cclet.  R.  642,  note ;  S.  C.  2  Ruaa.  &  Mylne, 
iffli,  030*  —  Lord  Eidon  oti  this  occaflion  ta  reported  to  have  u»e4  the 
^MoiHilf  bllfQag«»  **  Here  thet)  we  have  a  case,  i»  which  both  parties 
4oiniei}ed  tn  En^kad^  and  then  the  husband  went  to  Scotland, 
winve  it  wa»  Mid  ho  hail  a  donraicil  by  reason  of  origin,  and  hia  being 
Iwir  of  entail  ot  ao  eatate  there,  and  instituted  a  suit  againat  his  wife, 
vklch  abe  said  did  not  alfect  her  ia  England;  and,  if  his  dornicil  was  at 
Oufeiiiii  thie  anever  would  be  luficieiitt  thoogb  the  rule  of  law  should 
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has  been  suggested,  however,  that  Lord  Eldon  was 
not  prepared  to  carry  the  doctrine  to  such  a  length ; 
and  certainly  there  was  room  in  that  case  for  a  dis- 
tinction,  founded   upon  the  fact,  that  neither  of  the 


be  admitted,  that  the  domicil  of  the  wife  followed  that  of  the  husband. 
But  if  the  jurisdiction  by  reason  of  the  original  domicil  could  be  main-  , 
tained,  it  would  be  attended  with  the  meet  important  consequences  to 
the  law  of  marriage.  The  decision  in  the  second  case  appeared  rather 
singular,  when  connected  with  the  decision  in  the  first  They  stated,  as 
a  main  ground  of  the  judgment  in  the  second  cause,  that  the  Respondent 
was  confessedly  domiciled  in  Scotland,  and  that  therefore  they  had  juris- 
diction, which  appeared  to  imply  a  doubt,  whether  they  had  jurisdiction 
in  the  first  cause.  If  the  first  cause  could  be  supported,  there  was  no 
occasion  for  the  second.  But,  suppose  the  Respondent  were  domiciled 
in  Scotland  at  the  time  of  the  alleged  acts  of  adultery  there,  the  ques- 
tion still  remained,  whether  in  1810  he  could  institute  a  suit  against  her 
with  effect,  unless  she  had  changed  her  forum  likewise,  merely  upon  the 
groynd  of  the  fiction,  which  had  been  stated.  This  was  a  question  of 
the  very  highest  importance."  Lord  Brougham  in  delivering  his  own 
judgment  in  McCarthy  r.  De  Caix,  3  Russ.  &  Hylne,  614,  620,  said ; 
**  I  find  from  the  note  of  what  fell  from  Lord  Eldon  on  the  present  ap* 
peal,  that  his  Lordship  labored  under  considerable  misapprehension  as 
to  the  facts  in  Lolley's  case.  He  is  represented,  as  saying,  he  will  not 
admit,  that  it  is  the  settled  law,  and  that  therefore  he  will  not  decide, 
whether  the  marriage  was  or  not  prematurely  determined  by  the  Danish 
divorce.  His  words  are, '  I  will  not  without  other  assistance  take  upon 
myself  to  do  so.'  Now,  if  it  has  not  validly  and  by  the  highest  aa- 
thorities  in  Westminster  Hall  been  holden,  that  a  foreign  divorce  cannot 
dissolve  an  English  marriage,  then  nothing  whatever  has  been  establish- 
ed. For  what  was  Lolley's  case  ?  It  was  a  case  the  strongest  possible 
in  favor  of  the  doctrine  contended  for.  It  was  not  a  question  of  civil 
right,  but  of  felony.  Lolley  had  bon^  fide,  and  in  a  confident  belief, 
founded  on  the  authority  of  the  Scotch  lawyers,  that  the  Scotch  divorce 
had  efiectually  dissolved  his  prior  English  marriage,  intermaxried  in 
England,  living  his  first  wife.  He  was  tried  at  Lancaster  £ar  bigamy, 
and  found  guilty ;  but  the  point  was  reserved,  and  was  afterwards  argued 
before  all  the  most  learned  judges  of  the  day,  who,  after  hearing  the 
case  fully  and  thoroughly  discussed,  first  at  Westminster  Hall,  and  then 
at  Serjeant's  Inn,  gave  a  clear  and  unanimous  opinion,  that  no  divorce  or 
proceeding  in  the  nature  of  divorce  in  any  foreign  countiy,  Scotland 
included,  could  dissolve  a  marriage  contracted  in  England;  and  they 
sentenced  Lolly  to  seven  years'  transportation.  And  he  was  accord- 
ingly sent  to  the  hulks  for  one  or  two  years;  though  in  mercy,  the 
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lish  marriage  utterly  void.^  The  language  of  his 
opinion  is  so  important,  that  it  deserves  to  be  quoted 
at  large.  "  A  case,"  (says  he,)  "  in  which  all  the 
parties  are  domiciled  in  England,  and  resort  is  had 
to  Scotland  (with  which  neither  of  them  have  any 
connexion)  for  no  other  purpose,  than  to  obtain 
a  divorce  a  vinculo,  may  properly  be  decided  on 
principles,  which  would  not  altogether  apply  to  a 
case  differently  circumstanced ;  as,  where,  prior  to 
the  cause  arising,  on  account  of  which  a  divorce 
was  sought,  the  parties  had  been  bond  fide  domi- 
ciled in  Scotland.  Unless  I  am  satisfied,  that  every 
view  of  this  question  had  been  taken,  the  Court  can- 
not from  the  case  referred  to  (Lolley's  case)  assume 
it  to  have  been  established  as  a  universal  rule,  that 
a  marriage  had  in  England,  and  originally  valid 
by  the  law  of  England,  cannot,  under  any  possible 
circumstances,  be  dissolved  by  the  decree  of  a 
foreign  court.  Before  I  could  give  my  assent  to 
such  a  doctrine,  (not  meaning  to  deny  that  it  may 
be  true,)  I  must  have  a  decision,  after  argument, 
upon  such  a  case,  as  I  will  now  suppose,  viz.  a 
marriage  in  England,  the  parties  resorting  to  a 
foreign  country,  becoming  actually  bond  fide  domi- 
ciled in  that  country,  and  then  separated  by  a  sen- 
tence of  divorce  pronounced  by  the  competent  tri- 
bunal of  that  country.  I  am  not  aware,  that  that 
point  has  ever  been  distinctly  raised ;  and  I  think, 
I  may  say  with  certainty,  that  it  has  never  received 
any  express  decision.  I  believe  the  course  of  de- 
cision in  Scotland  up  to  the  present  hour  has  been 
to    consider,    that   the   Scotch    Courts    have  a  right 


1  Doctor  Lushington  in  Conway  v.  Beazley,  3  Hagg.  Eccles.  R.  699» 
645,  646,  647,  653. 
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general  question  already  hinted  at,  whether  an  Eng* 
lish  marriage  between  English  subjects,  being  in- 
dissoluble by  the  law  of  England,  can  under  any 
possible  circumstances  be  dissolved  by  a  decree  of 
divorce  in  Scotland.  In  the  next  place,  whether  a 
marriage  in  Scotland  by  English  subjects,  domiciled 
at  the  time  in  England,  is  dissoluble  under  any  cir- 
cumstances by  a  decree  of  divorce  in  Scotland.  In 
the  next  place,  whether,  in  case  of  a  marriage  in 
England,  it  will  make  any  diflerence,  that  the  par- 
ties are  both  Scotch  persons,  domiciled  in  Scotland, 
or  afterwards  become  bond  fide  and  permanently 
domiciled  there. 

^  221.  Upon  these  questions  the  highest  tribunals 
in  Scotland  have  come  to  the  following  conclusions. 
First,  that  a  marriage  between  English  subjects  in 
England,  and  indissoluble  there,  may  be  lawfully 
dissolved  by  the  proper  Scottish  Court  for  a  cause 
of  divorce,  good  by  the  law  of  Scotland,  when  the 
parties  are  within  the  process  and  jurisdiction  of 
the  court ;  or,  in  other  words,  that  it  is  not  a  valid 
defence  against  an  action  of  divorce  in  Scotland 
for  adultery  committed  there,  that  the  marriage  was 
celebrated  in  England.  Secondly,  that  a  Scotch 
marriage  by  persons,  domiciled  at  the  time  in  Eng- 
land, is  dissoluble  in  like  manner  by  the  proper 
Scottish  Court;  or  in  other  words,  that  it  is  not 
a  valid  defence,  that  the  parties  were  domiciled 
in  England,  when  the  marriage  was  celebrated  in 
Scotland.  Thirdly,  that  in  case  of  a  marriage 
in  England,  it  will  make  no  difference,  that  the 
parties  are  Scottish  persons,  domiciled  in  Scotland, 
or  are  afterwards  bond  fide  and  permanently  dom- 
iciled  there ;  or,  in  other  words,   that   it   is   not    a 
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fulfil    and  exercise,  or  the  redress  which  the  violation 
of  those  duties,  or  abuse  of  those  powers,  may  entitle 
them  to  in  all  other  countries.     All  these  functions  be- 
long to  the  law  of  the  country,  where  they  may  eventu- 
ally reside,  and  to  which  they  unquestionably  contract 
the  duties  of  obedience  and  subjection,  whenever  they 
enter  its  territories.      Even,  if  it  had  been  the  will  of 
the  parties  by  any  stipulation,  however  express,  to 
make  the  Lex  loci  the  law  of  their  marriage,  it  would 
derive  no  force  from  that  circumstance.      An  action 
of  divorce  could  not  be  dismissed,  because  the  parties, 
when  intermarrying,  had  in  the  most  formal  manner 
renounced  the   benefit  of  divorce,  and  had  become 
bound,  that  their  marriage  should  be  indissoluble.     It 
would  be  no  olgection  to  a  divorce  at  the  instance  df 
a  Roman  Catholic,  that  his  marriage  was  to  him  a 
sacrament,  and,  therefore,  by  its  own  nature  indisso- 
luble.     These  are  all  facta  privatarumj  and  cannot 
impede  or  embarrass  the  steady,  uniform  course  of 
the  jus  publicum^  which  with  regard  to  the  rights  and 
obligations  of  individuals,  afiected  by  the  three  great 
domestic  relations,  enacts  them  from  motives  of  po- 
litical  expediency  and  public  morality;    and  in  no 
wise  confers  them  as  private  benefits,  resulting  firom 
agreements    concerning    meum    ei   <iium,  which  are 
capable  of  being  modified  and  renounced  at  pleas- 
ure.' 

^  223.  If  this  supposed  obligation  of  indissokn 
bility,  resulting  from  contract,  can  derive  no  force 
firom  the  will  of  the  parties,  it  cannot  derive  any 
from  the  dictates  of  the  municipal  law,  where  the  re- 
lation of  marriage  originated,  so  as  to  give  it  efficacy 

1  Fergusson  on  M&rr.  and  Divorce,  359, 960 ;  Id.  396, 889, 409. 
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and  servant,  among  foreigners  in  this  country,  Scot- 
land could  not  be  deemed  a  civilized  country ;  as 
thereby  it  would  permit  a  numerous  description  of 
persons  to  traverse  it,  and  violate  with  utter  impunity 
all  the  obligations,  on  which  the  principal  comforts  of 
human  life  depend.  If  it  assumed  jurisdiction,  but 
applied  not  its  own  rules,  but  the  rules  of  the  law  of 
a  foreign  country,  the  supremacy  of  the  law  of  Scot- 
land within  its  own  territories  would  be  compromised ; 
its  arrangements  for  domestic  comfort  would  be  vio- 
lated, confounded,  and  perplexed ;  and  the  powers  of 
foreign  Courts,  unknown  to  its  law  and  constitution, 
would  be  usurped  and  exercised.^  In  every  country 
the  laws  relative  to  divorce  are '  considered  of  the 
utmost  importance,  as  positive  laws  affecting  the  do- 
mestic interests  of  society  ;  and  in  some  places  they 
are  treated  as  of  divine  authority.'  A  party  dom- 
iciled here  cannot  be  permitted  to  import  into  this 
country  a  law  peculiar  to  his  own  case,  and  which  is 
in  opposition  to  those  great  and  important  public 
laws,  which  are  held  to  be  connected  with  the  best 
interests  of  Society.^ 

^  226.  That  there  is  great  force  in  this  reasoning, 
cannot  well  be  denied.  For  a  long  time  it  did  not 
obtain  any  positive  sanction  in  England ;  but,  as  far  as 
judicial  opinions  went,  they  were  against  the  doctrine, 
that  an  English  marriage  is  dissoluble  by  a  Scottish 
divorce.^      The  reasoning,  by  which  this  latter  view 


1  Fergusson  on  Marr.  and  Divorce,  57,  58, 414, 418. 
9  Id.  398,  402, 403;  ante,  §  108, 210. 

3  Id.  399,  400,  412,  418. 

4  LoUey's  Case,  1  Russ.  &  Ryan's  Cas.  p.  236 ;  Tovey  v.  Lindsay, 
1  Dow,  R.  124;  McCarthy  v.  De  Caix,  3  Hagg.  Eccles.  EL  642,  note; 
S.  C.  2  Russ.  &  Mylne,  620 ;  2  Kent,  Comm.  Lect  27,  p.  116, 117, 3d 
edit 
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was  sustained,  was  to  the  following  effect  The  law 
of  the  place,  where  the  marriage  is  celebrated,  fur- 
nishes a  jtist  rule  for  the  interpretation  of  its  obli- 
gations and  rights,  as  it  does  in  the  case  of  other 
contracts  which  are  held  obligatory  according  to  the 
Ltx  loci  contractus,^  It  is  not  just,  that  one  parly 
should  be  able  at  his  option  to  dissolve  a  contract  by 
a  law  diflerent  from  that,  under  which  it  was  formed, 
and  by  which  the  other  party  understood  it  to  l}e  gov- 
erned. If  any  ottier  rule,  than  the  Lex  loci  contracius, 
is  adopted,  the  law  of  marriage,  on  which  the  hap- 
piness of  society  so  mainly  depends,  must  be  com- 
pletely loose  and  unsettled ;  '^  and  the  marriage  state, 
whose  indissolubility  is  so  much  favored  by  Christi- 
anity, and  by  the  best  interests  of  society,  will  become 
subfoct  to  the  mere  will,  and  almost  to  the  caprice,  of 
the  parties  as  to  its  duration.  The  courts  of  the 
nations,  whose  laws  are  most  lax  upon  this  subject, 
will  be  constantly  resorted  to  for  the  purpose  of  pro- 
curing divorces;  and,  thus,  not  only  frauds  will  be 
Gooouiaged,  but  the  common  cause  of  morality  and 
rdigiciii  be  seriously  injured,  and  conjugal  virtue 
and  parental  affection  become  corrupted  and  de- 
based*^  Thus,  a  dissatisfied  party  might  resort  to  one 
Ibroign  country,  where  incompatibility  of  temper  is  a 
gniiuid  of  divorce ;  or  to  another,  which  admits  of 
dtlfWDe  upon  even  more  frivolous  pretences^  or  upon 
the  mere  consent  of  both,  or  even  of  one  of  the  par- 
ties. 
\  226.   In  this  manner  a  nation  may  find  its  own 


oo  llarr.  md  Divorc*,  083, 284,  Q^,  311, 31^,  313,  318, 


f  td«  ^BQl  SQL  012^ 

a  Id.  IQ\  id,  983,  «M,  318,  319,  353,  355,  356. 
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inhabitants  throwing  off  all  obedience  to  its  own 
laws  and  institutions,  and  subverting,  by  the  inter^ 
position  of  a  foreign  tribunal,  its  own  fundamental 
policy.  Nay,  a  stronger  case  may  be  put  of  a  mar- 
riage, deemed,  as  a  sacrament,  indissduble  by  the 
public  religion  of  a  nation,  which  is  yet  •  dissolved 
at  the  will  of  a  foreign  nation,  in  violation  of  the 
highest  of  all  human  duties,  a  perfect  obedience  to 
the  Divine  law.  There  is  no  solid  ground  upon 
which  any  government  can  be  held  to  yield  up  its 
own  fundamental  laws  and  policy,  as  to  its  own 
subjects,  in  favor  of  the  laws  or  acts  of  other  coun- 
tries. Parties  contracting  in  a  country,  where  mar- 
riage is  indissoluble,  voluntarily  submit  to  the  jurisdic- 
tion and  laws  of  that  country,  if  they  are  foreigners 
domiciled  there.  If  they  are  natural  subjects,  they 
are  bound  by  the  laws  of  the  country  in  virtue  of 
the  general  duty  of  allegiance.  Why  then  should 
England  permit  her  subjects,  by  a  foreign  domicil, 
to  escape  from  the  indissolubility  of  a  marriage,  con- 
tracted in  England,  and  thus  permit  them  to  defeat 
a  fundamental  policy  of  the  realm  ?^  Such  is  a 
summary  of  the  reasoning  on  each  side  of  this 
vexed  question. 

§  226  a.  The  whole  subject,  however,  recently 
came  before  the  House  of  Lords  in  England,  upon 
an  appeal  from  the  Court  of  Session  in  Scotland,  in 
which  the  direct  question  was,  whether  it  was  com- 
petent for  the  Scottish  courts  to  decree  a  divorce 
between    parties    domiciled  in  Scotland,  who  were 

1  Mr.  Chancellor  Kent  has  given  an  excellent  sumniaiy  of  the  reason- 
ing on  each  side  in  his  Commentaries ;  2  Kent,  Comm.  Lect  27,  p.  110 
to  p.  117,  dd  edit  My  own  duty  required  me  to  follow  oat  his  doctrine 
by  some  additional  sketches. 
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bound  to  administer  the  law  of  Scotland.  The  Court 
did  not,  however,  decide,  what  effect  that  divorce 
would  have,  or  ought  to  have  in  England,  if  it  should 
be  brought  in  question  in  an  English  court  of  justice.^ 
LoUey's  case  was  a  good  deal  discussed ;  and  without 
being  overturned  as  to  its  professed  general  doctrine, 
must  be  now  deemed  to  be  greatly  shaken,  except 
as  a  decision  upon  its  own  peculiar  circumstances. 

^  226  c.  But  although  the  general  question  as  to 
the  indissolubility  of  an  English  marriage,  so  far  at 
least,  as  it  could  arise  in  England  upon  a  litigation 
there,  was  left  undecided.  Lord  Brougham,  in  deliver- 
ing his  judgment,  went  into  an  elaborate  examina- 
tion of  the  general  principles  of  international  law 
upon  this  subject.  It  cannot,  therefore,  but  be  ac- 
ceptable to  the  learned  redder  to  have  in  the  subjoined 
note  a  summary  of  the  reasoning,  by  which  this  distin- 
guished judge  maintained  the  opinion,  that  upon  prin- 
cijdes  of  public  law,  a  divorce  from  an  English  mar- 
riage, made  by  a  competent  Court  of  a  foreign  country 
where  the  parties  are  domiciled,  ought  to  be  deemed 
in  England  to  dissolve  the  marriage,  and  to  confer 
upon  the  parties  all  the  rights  arising  from  a  lawful 
dissolution.^ 


1  Warrender  v.  Warrender,  9  Bligh,  R.  89;  a  C.  3  Clarice  &  FinelL 
R.468. 

9  His  Lordship's  reasoning  was  in  substance  to  the  following  eflbct — 
**  The  general  principle  is  denied  by  no  one,  that  the  lex  loci  is  to  be  the 
governing  role  m  deciding  upon  the  validity  or  invalidity  of  all  personal 
contracts.  This  is  sometimes  expressed,  and  I  take  leave  to  say  inaccu- 
rately expressed,  by  saying,  that  there  is  a  comitas  shown  by  the  tribu- 
nals of  one  country  towards  the  laws  of  the  other  country.  Such  a 
thing  as  comitas  or  courtesy  may  be  said  to  exist  in  certain  cases,  as 
where  the  French  Courts  inquire,  how  our  law  would  deal  with  a  Frenob- 
man  in  similar  or  parallel  circumstances,  and  upon  proof  of  it,  so  deal 
with  an  Englishman  in  those  circumstances.    This  is  truly  a  comitae, 
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the  place  of  its  actual  celebration  shall  prevail,  not 
only  as  to    its  original    validity,    but    also  as  to  its 

yond  all  doubt  such  a  marriage  would  there  be  valid  by  the  lex  loci  con- 
tractus, and  incapable  of  being  set  aside  by  any  proceedings  in  that 
country.  But  the  rule  extends,  I  apprehend,  no  further  than  to  the  ascer- 
taining of  the  validity  of  the  contract,  and  the  meaning  of  the  parties, 
that  is,  the  existence  of  the  contract  and  its  construction.*  If,  indeed, 
there  go  two  things  under  one  and  the  same  name  in  different  countries 
—  if  that  which  is  called  marriage  is  of  a  different  nature  in  each  — 
there  may  be  some  room  for  holding,  that  we  are  to  consider  the  thing,  to 
which  the  parties  have  bound  themselves,  according  to  its  legal  accepta- 
tion in  the  country,  where  the  obligation  was  contracted.  But  marriage 
is  one  and  the  same  thing  substantially,  all  the  Christian  world  over. 
Our  whole  law  of  marriage  assumes  this;  and  it  is  important  to  observe, 
that  we  regard  it  as  a  wholly  different  thing,  a  difl^rent  status,  from 
Turkish  or  other  marriages  among  infidel  nations ;  because  we  clearly 
never  should  recognise  the  plurality  of  wives,  and  consequent  validly 
of  second  marriages,  standing  the  first,  which  second  marriages  the  laws 
of  those  countries  authorise  and  validate.  This  cannot  be  put  upon  any 
rational  ground,  except  our  holding  the  Infidel  marriage  to  be  something 
different  from  the  Christian,  and  our  also  holding  Christian  marriage  to 
be  the  same  every  where.  Therefore,  all  that  the  Courts  of  one  countiy 
have  to  determine  is,  whether  or  not  the  thing  called  marriage,  that 
known  relation  of  persons,  that  relation,  which  those  Coorts  are  acquaint- 
ed with,  and  know  how  to  deal  with,  has  been  validly  contracted  in  the 
other  country,  where  the  parties  professed  to  bind  themselves.  If  the 
question  is  answered  in  the  affirmative,  a  marriage  has  been  had ;  the 
relation  has  been  constituted ;  and  those  Courts  will  deal  with  the  rights 
of  the  parties  under  it,  according  to  the  principles  of  the  municipal  law, 
which  they  administer.  But  it  is  said,  that  what  is  called  the  essence  of 
the  contract  must  also  be  judged  of  according  to  the  lex  loci;  and  as 
this  is  somewhat  vague,  and  for  its  vagueness,  a  somewhat  suspicious 
proposition,  it  is  rendered  more  certain  by  adding,  that  dissolubility  or 
indissolubility  is  of  the  essence  of  the  contract  Now  I  take  this  to  be 
really  petitio  principii.  It  is  putting  the  veiy  question  under  discussion 
into  anotlier  form  of  words,  and  giving  the  answer  in  one  way.  There 
are  many  other  things,  which  may  just  as  well  be  reckoned  of  the  essence 
as  this.  If  it  is  said,  that  the  parties  marrying  in  England  must  be  taken 
all  the  world  over  to  have  bound  themselves  to  live,  until  death,  or  an 
Act  of  Parliament  them  *  do  part  f  why  shall  it  not  also  be  said,  that 
they  have  bound  themselves  to  live  together  on  such  terms,  and  with 
such  mutual  personal  rights  and  duties  as  the  English  law  recognises 
and  enforces  ?  Those  rights  and  duties  are  just  as  much  of  the  essence 
as  dissolubility  or  indissolubility ;  and  yet  all  admit,  all  must  admit,  thtt 
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mode  of  dissolution,  some  other  interesting  questions 
will  still  remain  for  decision.     In  the  first  place,  will 


t  in  England  and  settled  In  Scotland  will  be  entitled  only 
I^Mptnontf  ri^i^hts,  which  the  Scotch  law  sanctionB^  und  will  only  be 
liable  to  perfbnn  the  dutiee,  which  the  Scotch  kw  impoaea.  Indeed*  if 
we  are  to  regard  t^ic  nature  of  the  conunict  in  ti\ia  rt^ispect  as  defined  by 
the  lex  loci,  it  is  difficuU  to  see,  why  we  may  not  import  from  Turkey  into 
England  a  cnaniaga  of  such  a  nature,  as  that  it  ia  capable  of  being  fol- 
lowed by  and  anbsiatingf  with  another,  polygamy  being  there  of  the  ea- 
sence  of  the  contmcL  The  fallacy  of  the  argument, '  that  indiseolubili* 
ty  if  of  the  eBieuce/  appears  plainly  to  be  thia ;  it  confounds  incidents 
with  esecnce ;  it  makes  the  rights  under  a  contract,  or  flowing  from  and 
ariting  out  of  it,  parcel  of  the  contract;  it  makee  the  mode,  in  which 
judicaturea  deal  with  those  righti$,  and  with  the  contract  itself,  part  of  the 
cootftct;  instead  of  considering,  as  in  all  eoundneas  of  principle  we 
oviftit,  thai  tilt  eontraet  and  all  its  incidents,  and  the  righta  of  the  parties 
to  It,  ^nH  the  wroisgB  committed  by  them  respecting  it,  must  be  dealt  witli 
by  the  Courts  of  the  country,  where  the  parties  reside,  and  where  the 
I  to  he  earned  into  execution.    But  at  all  events  this  is  clear, 

a  >  a^  to  be  dectsire  of  the  point,  that  if  on  some  such  ground  as  this 

a  UHunage  iodlaeolable  by  the  lex  loci  is  held  to  be  indissoluble  every 
whtrti  m  eoQf#Fielyi  a  tnarriage  dissoluble  by  the  lex  loci  n>u8t  be  held 
every  where  diaaolable.  The  one  proposition  is  in  truth  identical  with 
the  otber.  Now,  jt  would  follow  from  hence,  or  rather  it  is  the  same 
pfOporitkm,  that  a  cnarhage  contracted  in  Scotland,  where  it  is  dissoluble 
by  rotsofi  ef  adultery,  or  of  non-adherence,  is  dissoluble  in  England| 
and  lliat  at  the  auit  of  either  party.  Therefore,  a  wife  married  in  Scot* 
littd  might  eili  lier  bniband  in  our  courts  for  adultery,  or  for  absenting 
hinailf  four  jeata,  and  ought  to  obtain  a  divorce  a  vinculo  matrimonii 
Nay,  if  the  marriage  bad  been  to!emni3sed  in  Prussia,  either  party  might 
obtain  a  divorce  on  the  ground  of  Incompatibility  of  temper:  and  if  it 
liad  been  aolemnlsed  in  fVance  during  the  earlier  period  of  the  revolu- 
tion, the  tiam  oooieiit  of  the  pattita  iM^gfal  to  suffice  for  dissolving  it 
here.  lode«d,  aaodier  eonaeqiiaiiee  woidd  follow  from  this  doctrine  of 
eottftmiding  with  the  nature  of  the  contract  that,  which  is  only  a  matter 
teidlifig  the  jonadtctioii  of  tlie  courla,  and  tlieir  power  of  dealing  with 
the  Hghia  asd  ditliM  of  the  parlies  to  it  If  there  were  a  country,  in 
whieh  marviafe  eonld  be  dissolved  without  any  judicial  proceeding  at 
all,  laaroly  by  the  parties  sfreeitig  in  pais  to  separate,  every  other  coun- 
try OQsiit  to  saocUoci  a  stparitioii  had  in  pais  there,  and  uphold  a  second 
naffliff  eootfieltd  after  sneh  ssparatioa.  It  may  safely  be  asserted* 
thai  ss  ahsord  a  proposition  never  could  for  a  moment  be  entertained ; 
and  y«i  11  Is  not  lika,  but  identical  with  the  proposition,  upon  which  the 
udfl  body  of  the  Apptllanini  argmMOl  rasis,  that  the  question  of  indis- 
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any  foreign  Coutt  have  a  right  to  entertain  jurisdic- 
tion to  decree  a  divorce  for  causes  justified  by  the 


soluble  or  dissoluble  must  be  decided  in  all  cases  by  the  lex  loci.  Hith- 
erto we  have  been  considering  the  contract  as  to  its  nature  and  solem- 
nities, and  examining  how  far,  being  English,  and  entered  into  with 
reference  only  to  England,  it  could  be  dissolved  by  a  Scotch  sentence  of 
divorce.  But  the  circumstances  of  parties  belonging  to  one  country  mar- 
rying in  another  (which  is  the  case  at  bar)  presents  the  question  in 
another  light  In  personal  contracts  much  depends  upon  the  parties 
having  regard  to  the  country,  where  it  is  to  be  acted  under,  and  to  re- 
ceive its  execution  —  upon  their  making  the  contract,  with  a  view  to  its 
execution  in  that  country.  The  marriage  contract  is  emphatically  one, 
which  parties  make  with  an  immediate  view  to  the  usual  place  of  their 
residence.  An  Englishman  marrying  in  Turkey  contracts  a  marriage  of 
an  English  kind,  that  is,  excluding  plurali^  of  wives,  because  he  is  an 
Englishman,  and  only  residing  in  Turkey  and  under  the  Mahometan  law 
accidentally  and  temporarily,  and  because  he  marries  with  a  view  of 
being  a  married  man  and  having  a  wife  in  England,  and  for  English  pur- 
poses ;  consequently  the  incidents  and  effects,  nay,  the  veiy  nature  and 
essence  (to  use  the  language  of  the  Appellant's  argument)  must  be 
ascertained  by  the  English,  and  not  by  the  Turkish  law.  So  of  an  Eng- 
lishman marrying  in  Prussia,  where  incompatible  temper,  that  is,  disa- 
greement, may  dissolve  the  contract  As  he  marries  with  a  view  to 
English  domicil,  his  contract  will  be  judged  by  English  law,  and  he  can- 
not apply  for  a  divorce  here,  upon  the  ground  of  incompatible  tempers. 
In  like  manner  a  domiciled  Scotchman  may  be  said  to  contract  not  an 
English,  but  a  Scotch  marriage,  though  the  consent  wherein  it  consists 
may  be  testified  by  English  solemnities.  The  Scotch  parties  looking  to 
residence  jand  rights  in  Scotland,  may  be  held  to  regard  the  nature  and 
incidents  and  consequences  of  the  contract,  according  to  the  law  of  that 
country,  their  home ;  a  connexion  formed  for  cohabitation,  for  mutual 
comfort,  protection,  and  endearment,  appears  to  be  a  contract  having  a 
most  peculiar  reference  to  the  contemplated  residence  of  the  wedded 
pair ;  the  home,  where  they  are  to  fulfil  their  mutual  promises,  and  per- 
form those  duties,  which  were  the  objects  of  the  union ;  in  a  word,  their 
domicil ;  the  place  so  beautifully  described  by  the  civilian  — '  Locos,  nbi 
quisque  larem  suum  posuit  sedemque  fortunarum  suarum,  unde  cam  pro- 
ficiscitur  peregrinare  videtur  quo  cum  revertitur  redire  domom.'  It  cer- 
tainly may  well  be  urged,  both  with  a  view  to  the  general  question  of 
lex  loci,  and  especially  in  answering  the  argument  of  the  alleged  essen- 
tiil  quality  of  indissolubility,  that  the  parties  to  a  contract  like  this  most 
be  held  emphatically  to  enter  into  it  with  a  reference  to  their  own  domi- 
cil and  its  laws ;  that  the  contract  assumes,  as  it  were,  a  local  aspect,  bot 
that,  at  any  rate,  if  we  infer  the  nature  of  any  mutual  obligation  from 
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for  a  similar  cause  in  case  of  a  domestic  marriage  ? 
For  instance,  could  a  Consistory  Court  of  England 


boast  was  founded  not  on  any  legal  principle,  but  upon  the  fact,  that  his 
barbarian  countrymen  had  overrun  the  world  with  their  arms,  reduced 
all  laws  to  silence,  and  annihilated  the  independence  of  foreign  legisla- 
tures. Their  orators  regarded  this  very  plea  as  the  badge  of  universal 
slavery,  which  their  warriors  had  fixed  upon  mankind.  But  if  any  for- 
eigner had  come  to  Rome,  and  committed  a  crime  punishable  with  loss 
of  civil  rights,  he  would  in  vain  have  pleaded  in  bar  of  the  capitis  dimi- 
nutio,  that  citizenship  was  indelible  and  indestructible  in  the  country  of 
his  birth.  The  lex  loci  must  needs  govern  all  criminal  jurisdiction  firom 
the  nature  of  the  thing  and  the  purposes  of  that  jurisdiction.  How  then 
can  we  say,  that,  when  the  Scotch  law  pronounces  the  dissolution  of  a 
marriage  to  be  the  punishment  of  adultery,  the  Scotch  Courts  can  be 
justified  in  importing  an  exception  in  favor  of  those,  who  had  contracted 
an  English  marriage ;  an  exception  created  by  the  English  law  and  to 
the  Scotch  law  unknown  ?  But  it  may  be  said,  that  the  offence  being 
committed  abroad,  and  not  within  the  Scotch  territory,  prevents  the  ap- 
plication to  it  of  the  Scotch  criminal  law.  To  this  it  may,  however,  be 
answered,  that  where  a  person  has  his  domicil  in  a  given  country,  the 
laws  of  that  country,  to  which  he  owes  allegiance,  may  visit  even  crimi- 
nally offences  committed  by  him  out  of  its  territory.  Of  this  we  have 
many  instances  in  our  own  jurisprudence.  Murder  and  treason  commit- 
ted by  Englishmen  abroad  are  triable  in  England  and  punishable  here. 
Nay,  by  the  bill,  which  I  introduced  in  1811,  and  which  is  constantly 
acted  upon,  British  subjects  are  liable  to  be  convicted  of  felony  fbr  slave- 
trading  in  whatever  part  of  the  world  committed  by  them.  It  would  no 
doubt  be  going  far  to  hold  the  wife  criminally  answerable  to  the  law  of 
Scotland  in  respect  of  her  legal  domicil  being  Scotch.  But  we  are  here 
not  so  much  arguing  to  the  merits  of  this  case,  which  has  abundant 
other  ground  to  rest  upon,  as  to  the  general  principle ;  and  at  any  rate 
the  argument  would  apply  to  the  case  most  frequently  mooted,  of  Eng^ 
lish  married  parties  living  temporarily  in  Scotland,  and  adultery  being 
there  committed  by  one  of  them.  To  such  a  state  of  ikcts  the  whole 
argument  now  adduced  is  applicable  in  its  full  force ;  and  without  ad- 
mitting that  application,  I  do  not  well  see,  how  we  can  hold,  that  the 
Scotch  legislature  ever  possessed  that  supreme  power,  which  is  absolutely 
essential  to  the  very  nature  and  existence  of  a  legislature.  If  we  deny 
this  application,  we  truly  admit,  that  the  Scottish  Parliament  had  no  right 
to  punish  the  offence  of  adultery  by  the  penalty  of  divorce.  Nay,  we 
hold,  that  English  parties  had  a  right  to  violate  the  Scotch  criminal  lav 
with  perfect  impunity  in  one  essential  particular ;  for,  suppose  no  other 
penalty  had  been  provided  by  the  Scotch  law,  except  divorce,  all  Engliifc 
offenders  against  that  law  must  go  unpunished.    Nay,  worse  flttDy  all 
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oQtertaiii  a  suit  for  a  divorce  a  vincuh  for  the  cause 
of  adultery  in   case  of  a  Scottish  Euarriage  ?    Or  iu 


Bcotcb  putiet,  wlio  obociae  to  avoid  the  punashjiieill,  had  only  to  marry  in 
Eaghod^  niKi  llteti  the  law,  the  criminal  law,  of  their  oirn  country  be- 
came inoperative.  The  gross  absurdity  of  tbia  strikes  me  as  bearing 
tljiTCtly  apon  tlie  argument,  and  as  greater  than  that  of  any  conseqiience^s^ 
which  I  rcincttiber  to  liave  seen  deduced  from  almost  any  disputed  poai« 
lion,  [i  may  further  be  remarked*  that  this  argument  applies  equally  to 
tiio  caiie,  if  we  admit*  that  the  Scotch  divorce  is  invalid  out  of  Scotland, 
and  conscqnr*ntJy,  thai  tt  stands  well  with  even  the  principles  of  LolIey*s 
CM»t,  In  order  to  dispose  of  the  present  question,  it  ia  not  at  nil  neces- 
sary on  Uie  one  sidCt  to  ^upjwrt,  or  on  the  otJier  to  impeach*  tJie  autbority 
of  L^llcy^s  Cafie,  or  of  any  other,  %Thich  may  have  been  determined  in 
Etigknd  upon  that  aiitbonty*  This  ought  to  be  steadily  borne  in  mind. 
Tbft  ivi^ltttioQ  10  Lolley'a  Case  waa^  that  an  Knglish  marriage  could  not 
be  disaolf^d  by  any  proceeding  in  the  Courts  of  any  oilier  country,  for 
Cnif Usb  piirpoaes ;  in  other  words,  that  the  Courts  of  tliis  country  will 
not  rtcogniflo  the  fiUdit;  of  the  Scotch  divorce,  but  wil{  hold  the  divorced 
wife  dowable  of  an  Engliah  eatate^  the  divorced  husband  tenant  thereof 
by  the  couitety,  and  either  party  guilty  of  ielony  by  contracting  a  secotul 
marriage  in  Enghind.  Upon  the  force  and  efiect  of  such  a  divorce  in 
Scodand,  and  for  Scotch  purposes,  the  Judges  gave,  and  indeed  could 
give,  no  optfiion ;  and  aj  thexe  would  be  notliing  legally  iititiossible  in  a 
nyfjagi^  being  good  in  one  country,  which  was  prohibited  by  tiie  law  of 
tiuChttr ;  ao,  if  tho  conflict  of  the  Scotch  and  English  law  be  complete 
md  irrecaiicilable,  there  is  noUung  legally  impoesible  in  a  divorce 
being  falid  ia  tl>e  one  country,  which  the  Courts  of  the  otlier  may  hold 
lo  be  a  ttoUtty.  LoUey's  Case,  therefore,  cannot  be  held  to  decide  the 
preeentf  prrhap  not  even  to  aifect  it  in  principle.  In  anoUier  point  of 
rkv  it  ta  ttat»plM;&blu ;  f  '  \  tlie  decision  waa  not  put  upon  any 
epeCM^  circmnatooce,  yet  jneidering  iu  application,  we  cannot 

lay  oat  of  view,  that  the  piinie6  wcnf  not  only  married,  but  really  domi 
ciJed,  in  Eoglaoil,  and  had  resorted  to  Scotland  for  tiie  manifest  purp03»< 
of  thtMUung  a  temporary  and  ^cUtious  dumicil  tliere,  in  order  to  give  the 
Scotch  Courta  jurisdiction  over  them,  and  enable  them  to  dissolve  tlieir 
marhago;  whcree%  liere«  the  domicil  of  tJio  parties  is  Scotch,  and  th< 
poeeediog  is  bcm^  fide  taken  by  the  hitsband  in  the  Courts  of  his  own 
eeutrjt  lo  which  he  ia  imeoable,  and  ought  to  liave  free  acceea,  and  oo 
ftMMl  Vfoa  ibe  law  of  any  other  country  is  practised  by  the  suiL  It 
OMU  W  added,  thatf  in  LolJey'a  Caee,  the  Knglish  marriage  had  been  con- 
tr«cled  by  English  parliea,  without  any  view  to  tite  execution  of  the  con- 
tract at  any  time  in  Scotland ;  whcreaa  the  marriage  now  in  question  was 
had  by  a  Scoidunan  and  a  womaii,  whom  the  contract  made  Scotch,  and 
tliefeCofe  nay  be  bdd  lo  have  conlempilated  an  execution  and  elTeclf  ivt 
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such  cases   is  the  remedy  to  be  exclusively  pursued 
ill  the  domestic   forum  of  the   marriage  r     Whoever 


Scotland.  But  although  for  these  reasons,  the  support  of  my  qpinkm 
docs  not  require,  that  1  should  dispute  the  law  in  Lolley's  Case,  I  shanld 
not  he  dealing  fairly  with  this  important  question,  if  I  were  to  avoid 
touching'  upon  that  subject ;  and  as  no  decision  of  this  Honee  has  ever 
adopted  that  rule,  or  assumed  its  principle  for  sound,  and  acted  apon  it,  I 
am  entitled  here  to  express  the  difficulty,  which  I  feel  in  acceding  to  flat 
doctrine  —  a  difficulty,  which  much  deliberation  and  frequent  diacuwion 
with  the  greatest  lawgers  of  the  age  —  I  might  say  both  of  this  and  of 
the  last  age  —  has  not  been  able  to  remove  from  my  mind.  If  do  de- 
cision had  ever  been  pronounced  in  tliis  country,  recognitinif  the  ndidity 
of  Scotch  marriages  between  English  parties  going  to  ScoCland  with  the 
purpose  of  escaping  from  the  authority  of  the  English  law,  I  ahould  have 
felt  it  much  easier  to  acquiesce  in  the  decision,  of  which  I  am  apeakiiig'. 
For  then  it  might  have  been  said  consistently  enough,  that  whatever  may 
be  the  Scotch  marriage  law  among  its  own  subjects,  and  for  the  govern- 
ment of  Scotch  questions,  ours  is  an  irreconcilable  conflict  with  it,  and 
we  cannot  permit  the  positive  enactments  of  our  statute-book,  and  the 
principles  of  our  common  law,  to  bo  violated  or  eluded  by  merely  eroanig 
a  river,  or  an  ideal  boundary  line.  Nor  could  any  tiling  have  been  i 
obvious,  than  the  consistency  of  those,  who,  holding  that  no 
parties,  incapable  of  marrying  here,  can,  in  firaud  of  onr  law,  continct  a 
valid  marriage  in  Scotland,  by  going  there  for  an  hour,  shoold  alao  hold 
the  cognate  dcctrino,  that  no  married  parties  can  dissolve  an  Engliih 
marriage,  indissoluble  here,  by  repairing  thither  for  six  week&  Bat 
upon  this  firm  ground,  the  decision  of  all  the  English  Coarte  have  kng 
since  prevented  us  from  taking  our  stand.  They  have  held,  both  ths 
Consistorial  Judges  in  Compton  r.  Bearcrofl,  and  those  of  the  conmion 
law  in  Ilderton  v.  Ilderton,  the  doctrine  aniformly  recognised  in  ill 
subsequent  cases,  and  acted  upon  daily  by  the  English  people,  that  i 
Scotch  marriage,  contracted  by  English  parties  in  the  face  and  in  IM 
of  the  English  law,  is  valid  to  all  intents  and  parpoaea,  and  eairiff 
all  tlie  real  and  all  the  personal  rights  of  an  English  marriage^  aAd- 
ing  in  its  consequences,  land,  and  honors,  and  duties,  and  privOegei^ 
precisely  as  docs  the  most  lawful  and  solemn  matrimonial  contncti 
entered  into  among  ourselves,  in  our  own  churches,  according  to  ear 
ritual,  and  under  our  own  statutes.  It  is  quite  impossible  lAer  thii 
to  say,  that  we  can  draw  the  line,  and  hold  a  foreign  law,  iHuch  «e 
acknowledge  all-powerful  for  making  the  binding  contract  to  be  otterilf 
impotent  to  dissolve  it  Were  the  sentence  of  the  Scotch  Cooitiot 
declarator  of  marriage  to  be  given  in  evidence  here,  it  wonld  le 
conclusive,  that  the  parties  were  man  and  wife,  and  no  exception  oooU 
be  taken  to  the  admissibility,  or  the  effect  of  the  foreign  evidence^  vpoa 
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ball  diligenilj  consider  these  questionSi  will  not  find 
theiD    without    serious    cmbarrasmieiit.      They    are 


tbe  fnmod  of  Uie  parties  having  been  Engltsh,  and  lepaired  to  Scotland 
ibr  Uie  parpoae  of  escaping  the  provisions  of  the  Engllth  law.  A  sim- 
ilar aeotence  of  the  aartie  Court,  declaring  the  marriage  to  be  dissolved 
bj  tli0  same  lavr  of  Scotland,  is  noir  supposed  to  be  given  in  evidence 
bgtwon  fMirtieSf  ^bo  had  mairied  in  England.  Can  it,  in  any  consi^- 
leney  of  reftson,  be  objected  to  the  receptiont  or  to  the  force  of  this 
■Mrtwiee,  that  the  oontract  had  been  made,  and  tlie  parties  had  resided 
bare  ?  In  what  olher  contract  of  a  nature  merely  personal  —  in  what 
adwr  tVKHsaction  between  men  —  is  such  a  rule  ever  applied  —  such 
m  wMtmrf  and  gratuitous  dtstinction  made  —  such  an  exception  raised 
10  tli»  iniivenal  positioni  tltst  things  are  to  be  dissolved  by  tlie  same 
proem,  wberpby  they  are  bound  together;  or  rather,  that  the  tie  is 
to  be  loosened  by  reversing  the  operation,  which  knil  it,  but  reversing 
Hm  4»pcmtioQ  aeeording  to  the  same  rules  ?  What  gave  force  to  the 
MgjKmm?  if  a  contract  for  sale  of  a  chnttel  is  made,  or  an  obligation 
of  debt  is  incurred,  or  a  chattel  is  pledged  in  one  country »  the  sale 
may  be  annuUod,  the  debt  released,  and  the  pledge  redeemed  by  the 
law  and  \ty  the  fbfms  of  another  country,  in  which  the  parties  happen 
to  fisiidei  ami  in  wlwie  courts  tbeir  rights  and  obligations  come  in 
qoiittoiir  uoloM  tiieft  wti  an  eacptioi  stipulation  in  tbe  contract  itself 
ninst  such  foidance,  release  or  redemption.  But  at  any  rate  this 
certain,  ilmt  if  the  laws  of  one  country  and  its  courts  recognuae  and 
fivo  aflbol  10  tboao  of  another,  in  respect  of  tbe  constitution  of  any 
eoBkraet,  they  imwt  give  the  like  recognition  and  tfiect  to  those  same 
laws,  when  they  declare  the  same  kind  of  contract  diesolved. 
a  paf^  fobtdden  to  purchase  from  another  by  our  equity,  ss 
tn  tiio  CoorUi  of  this  country  (and  we  have  some  restraints 
artiee,  which  come  very  near  prohibition);  and  suppose  a 
Mia  of  thaHala  by  ooe  to  another  party  ^  standing  in  this  relation  towards 
oaeli  aifcir,  abonld  bo  offiictod  lo  ScotJand,  and  that  our  Courts  here 
iikmM  {wbtAm  right  or  wrong)  raoognise  such  a  rule,  because  the  Scotch 
law  woold  sifirm  tl — sorely  it  wonJd  foUow,  that  our  Courts  must  equally 
sso  a  reaeiasion  of  the  contract  of  sale  in  Scotland  by  any  act, 
ibe  Scotch  law  regards  as  valid  to  rescind  it,  although  our  own 
nay  iiel  lafiid  it  as  aofllcieot  Suppose  a  question  to  arise  m  the 
Ceonaof  BafiaBd  mpaotuig  tbo  ajeocution  of  a  contmct,  th\M  made  in 
this  oooiitfy,  and  that  the  objection  of  its  invalidity  were  waved  for  some 
u  if  the  party  resisting  its  oxocxition  were  to  produce  either  a 
of  a  Bcotefa  Court,  doclarinf  it  foeeinded  by  a  Scotch  maHor 
ia  paia,  or  wera  merely  to  prodoco  evidence  of  tlio  thing  so  dono, 
proof  of  ita  aoioontisg  by  tbo  8eoleh  law  to  a  reciasion  of  tliO  con* 
1^1  atpaiionil,  that  the  party,  relying oo  the  contract,  could  never  be 
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incidentally    treated    in    the    Scottish    decisions    al- 
ready alluded   to ;  and  the    reasoning  on   each    side 


heard  to  say,  *  The  contract  is  English,  and  the  Scotch  proceeding  is 
impotent  to  dissolve  it'  The  reply  would  be,  '  Our  English  Courts  have 
(whether  right  or  wrong)  recognised  the  validity  of  a  Scotch  proceeding 
to  complete  the  obligation,  and  can  no  longer  deny  the  validity  of  a  similar 
but  reverse  proceeding  to  dissolve  it — unumquodque  dissolvitur  eodem 
modo,  quo  colligatur.'  Suppose,  for  another  example,  (which  is  the  case,) 
that  the  law  of  this  country  precluded  an  infant,  or  a  married  woman, 
from  borrowing  money  in  any  way,  or  from  binding  themselves  by  deed ; 
and  that  in  another  country  those  obligations  could  be  validly  incurred ; 
it  is  probable,  that  our  law  and  our  Courts  would  recognise  the  validity 
of  such  foreign  obligations.  But  suppose  a  feme  covert  had  executed  a 
power,  and  conveyed  an  interest  under  it  to  another  feme  covert  in  Eng- 
land, could  it  be  endured,  that,  where  the  donee  of  the  power  produced 
a  release  under  seal  from  the  feme  covert  in  the  same  foreign  country,  a 
distinction  should  be  taken,  and  the  Court  here  should  hold  that  party 
incapable  of  releasing  the  obligation  ?  Would  it  not  be  said,  that  our 
Courts,  having  decided  the  contract  of  a  feme  covert  to  be  bindingi 
when  executed  abroad,  must,  by  parity  of  reason,  hold  the  discharge  or 
release  of  the  feme  covert  to  be  valid,  if  it  be  valid  in  the  same  foreign 
country  ?  Nor  can  any  attempt  succeed,  in  this  argument,  which  rests 
upon  distinctions  taken  between  marriage  and  other  contracts,  on  tlie 
ground,  that  its  effects  govern  the  enjoyment  of  real  rights  in  England, 
and  that  the  English  law  alone  can  regulate  the  rights  of  landed  prop- 
erty. For,  not  to  mention,  that  a  Scotch  marriage  between  English  par- 
ties gives  English  honors  and  estates  to  its  issue,  which  would  have 
been  bastard,  had  the  parties  married,  or  pretended  to  many,  in  England ; 
all  personal  obligations  may  in  their  consequences  affect  real  rights  in 
England.  Nor  does  a  Scotch  divorce,  by  depriving  a  widow  of  dower, 
or  arrears  of  pin  money,  charged  on  English  property,  more  immediately, 
affect  real  estate  here,  than  a  bond,  or  a  judgment  released  in  Scotland 
according  to  Scotch  forms,  discharges  real  estate  of  a  lien,  or  than  a 
bond  executed,  or  indeed  a  simple  contract  debt  incurred  in  Scotland, 
eventually  and  consequentially  charges  English  real  estate.  It  appears 
to  me  quite  certain,  that  those,  who  decided  Lolley's  Case,  did  not  look 
sufficiently  to  the  difficulty  of  following  out  the  {arinciple  of  the  rule,  which 
they  laid  down.  At  first  sight,  on  a  cursory  survey  of  the  question,  there 
seems  no  impediment  in  the  way  of  a  judge,  who  would  keep  the  English 
marriage  contract  indissoluble  in  Scotland,  and  yet  allow  a  Scotch  mar- 
riage to  have  validity  in  England ;  for  it  does  not  immediately  appear, 
how  the  dissolution  and  the  constitution  of  the  contract  should  come  in 
conflict,  though  diametrically  opposite  principles  are  applied  to  each. 
But  only  mark,  how  that  conflict  arises,  and  how,  in  hci  and  in  practice, 
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tutions  has  always  been  found  extremely  difficult ;  and 
as  we  shall  hereafter  see,  has  led  to  the  conclusion, 

as  in  England;  for  the  rule  in  LoUey's  Case  has  no  greater  force  in  dis- 
qualifying parties  from  marrying  in  Scotland,  where  that  is  not  the  rule 
of  law,  than  the  English  Marriage  Act  has  in  disqualifying  infants  from 
marrying  without  bands  published,  and  yet  these  may,  by  the  law  of 
England,  go  and  marry  validly  in  Scotland.  Indeed,  if  there  be  any 
purely  personal  disqualification  or  incapacity  caused  by  the  law,  and 
which,  more  than  any  other,  may  be  said  to  travel  about  with  the  party, 
it  is  that,  which  the  law  raises  upon  a  natural  status,  as  that  of  infancy, 
and  fixes  on  those,  who  by  the  order  of  nature  itself,  are  in  that  condition, 
and  unable  to  shake  it  off,  or  by  an  hour  to  accelerate  its  termination. 
If,  in  a  manner  confessedly  not  clear,  and  very  far  from  being  unin- 
cumbered with  doubt  and  difiiculty,  we  find,  that  manifest  and  serious 
inconvenience  is  sure  to  result  from  one  view,  and  very  little  in  com- 
parison from  adopting  the  opposite  course,  nothing  can  be  a  stronger 
reason  for  taking  the  latter.  Now  surely  it  strikes  eveiy  one,  that  the 
greatest  hardships  must  occur  to  parties,  the  greatest  embarrassment  to 
their  rights,  and  the  utmost  inconvenience  to  the  Courts  of  Justice  in 
both  countries,  by  the  rule  being  maintained,  as  laid  down  in  LoUey^s 
Case.  The  greatest  hardship  to  parties  —  for  what  can  be  a  greater 
grievance,  than  that  parties  living  bon4.  fide  in  EIngland,  though  tempo- 
rarily, should  either  not  be  allowed  to  marry  at  all  during  their  residence 
here,  or  if  they  do,  and  afterwards  return  to  their  own  country,  however 
great  its  distance,  that  they  must  be  deprived  of  all  remedy  in  case  of 
misconduct,  however  aggravated,  unless  they  undertake  a  voyage  back 
to  England,  ay,  and  unless  they  can  comply  with  the  parliamentaiy  forms 
in  serving  notices ;  —  the  greatest  embarrasment  to  their  rights  —  for 
what  can  be  more  embarrassing,  than  that  a  person's  status  should  be 
involved  in  uncertainty,  and  should  be  subject  to  change  its  nature,  as  he 
goes  from  place  to  place ;  that  he  should  be  married  in  one  country,  and 
single,  if  not  a  felon,  in  another;  bastard  here,  and  legitimate  there?  — 
the  utmost  inconvenience  to  the  Courts  —  for  what  convenience  can  be 
greater,  than  that  they  should  have  to  regard  a  person  as  married  for  one 
purpose,  and  not  for  another — single  and  a  felon,  if  he  marries  a  few 
yards  to  the  southward  —  lawfully  married,  if  the  ceremony  be  performed 
a  few  yards  to  the  north  —  a  bastard,  when  he  claims  land — legitimate 
-when  he  sues  for  personal  succession  —  widow,  when  she  demands  tlie 
chattels  of  her  husband — his  concubine,  when  she  counts  as  dowable 
of  his  land  ?  It  is  in  vain  to  remind  us  of  the  opportunity,  which  a  strict 
adherence  to  the  lex  loci,  with  respect  to  dissolution  of  the  contract, 
would  give  to  violators  of  our  English  marriage-law.  This  objection 
comes  too  late.  Before  the  validity  of  Scotch  marriages  bad  been  sup- 
ported by  decisions  too  numerous  and  too  old  for  any  qoestioiiy  this  arga- 
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that  the  safest  and  best  rule  is  to  give  remedies  only 


i  ah  ioconvententi  might  have  been  urged  and  set  agnin^  those  other 
rhich  I  hAve  adduced,  drawn  from  the  same  consideration*  But 
wc  ha?e  it  now  firmly  established,  as  the  law  of  the  land,  nnd  daily  acted 
ttpoQ  by  persona  of  every  condition,  that,  though  the  law  of  England 
tnea^itAlM  puties  from  contracting  marriage  hero,  they  may  go  for  a 
Jew  roinutea  to  the  Scotch  border,  and  be  married  ns  efieclually,  m  if 
thty  bad  no  incapacity  whatever  in  tlieir  own  countrj',  and  then  return, 
«Aer  eluding  the  Uw,  to  set  its  prohibitiona  at  defiance,  without  incurring 
any  pen&ltj,  and  to  obtain  its  aid,  without  any  difiicuhy  In  securing  the 
enjoyrnaut  of  all  the  rights  incident  to  the  married  state.  Surely  there 
la  neither  acose  nor  consistency  in  complaining  of  the  risk,  infmction,  or 
cvaaioii  artaiog  lo  the  English  law  from  supporting  Scotch  divorces,  aHer 
IttTiflg  thus  given  to  the  Scotch  marriages  the  power  of  eluding,  and 
tWMlttllgj  and  defying  that  law  for  so  many  years.  I  have  now  been  com- 
tntnting^  upon  LoUey^s  Case  on  its  own  principle  —  that  is,  regarding  it 

10  merely  laying  down  a  rule  for  England,  and  prescribing  how  a  Scotch 
ifiyoi^M  aball  be  conaidared  in  thia  country,  and  dealt  with  by  its  Courts. 
I  have  felt  thla  the  more  neceeaary,  because  I  do  not  see,  for  the  reasons 
which  have  oocasionaJly  been  adverted  to  in  treating  the  other  argument, 
lloW|  eonaiatenlly  witli  any  principle,  the  Judges,  who  decided  tlie  case, 
e0M  Umil  Um  sppUcation  to  England,  and  think,  that  it  did  not  decide 
ftlao  on  the  mlidity  of  the  divorce  in  Scotland.  They  certainly  could 
not  bold  the  second  English  marriage  invalid  and  felonious  in  England, 
without  aMUJiag^  lllii  tbe  Scotch  divorce  was  void  even  in  Scotland. 

11  my  Tiew,  of  the  preaettt  question,  therefore,  it  was  fit  to  show,  that  the 
Sootek  Courts  have  a  good  title  to  consider  Uie  principle  of  Lolley's  Case 
crreoaooa  even  aa  an  English  decision.  This,  it  is  true,  their  Lordships 
huve  not  done;  and  the  Judgment  now  under  appeal  is  rested  upon  the 
ffwi  Scotch  divorce  being  sufficient  to  determine  the  rnamagc- 
eonir  otland  only.  1  must  now  observe,  tlmt,  suppo^^ing  (as  may 
§Mf  km  «QoaliiM)Lalley%  Ceae  to  haire  decided,  that  die  divorce  is  void 
in  Sootludi  tbtie  can  be  no  ground  whatever  for  holding,  that  it  is  bind- 
ing upcm  tiie  Scotch  Courts  on  a  question  of  Scotch  Law.  If  the  cases 
tad  tJbe  authoritiea  of  tJiat  law  are  against  itt  the  learned  persons,  who 
•teintater  tbe  system  of  JuHapnidence,  are  not  bound  to  regard  —  nay, 
Ihay  m  ooi  entiUed  to  regard  —  an  English  decision,  framed  by  English 
jodgei  Ofwo  an  Englkh  caae,  and  devoid  of  all  authority  beyond  Uie 
Tweed.  Now,  I  have  no  doubt  at  all,  tJjat  the  Scotch  authorities  are  in 
&vor  of  tlie  jonsdiction,  and  support  tho  decision  under  appcaL  But  I 
mm  preoiieo  that*  unless  it  could  he  shown,  that  tliey  were  tho  other 
way,  TOj  mmd  ta  made  op  with  respect  to  the  prmciple,  that  I  should  be 
for  afllimiflf  eai  that  ground  of  principle  alone,  if  precedent  or  dicu  did 
not  ^apliot  Ae  vptment.    The  principle  I  hold  so  clear  upon  grounds 
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id  the  extent,  and  in  the  manner,  which  the  Lex  loci 
justifies  and  approves,^ 

^  228.  In  America  questions  respecting  the  nature 
and  effect  of  foreign  divorces  upon  domestic  mar- 
riages, and  vica  versa,  have,  as  might  be  expected, 
not  unfrequently  been  under  discussion  in  our  courts. 
In  Massachusetts,  in  some  early  cases,  the  Supreme 
Court  refused  to  interfere,  and  grant  a  divorce, 
where  the  parties  lived  in  another  state  at  the  time 
the  adultery  was  charged  to  have  been  committed,  and 
the  libellant  had  since  that  time  removed  into  the 
state.  These  decisions  seem  mainly  to  have  pro- 
ceeded upon  the  construction  of  the  local  statutes, 
which  conferred  jurisdiction  upon  the  Court  in  mat- 
ters of  divorce  ;  but  it  was  admitted,  that  the  state,  to 
which  the  parties  belonged,  had  jurisdiction,  and 
could  exercise  it,  if  it  appeared  expedient.*  In  a 
later  case,  where  a  marriage,  celebrated  in  Massa- 
chusetts, had  been  dissolved  in  Vermont,  upon  a 
suit  by  the  husband  for  a  divorce,  for  the  cause  of 
extreme  cruelty  of  his  wife,  (a  cause  inadmissible 
by  the  laws  of  Massachusetts  to  dissolve  a  marriage,) 
it  appearing,  that  the  parties  had  not  at  the  time 
any     permanent     domicil     in     Vermont,    but     that 


of  general  law,  that  the  proof  is  thrown,  accordin^r  to  my  view,  upon 
those,  who  would  show  the  Scotch  law  to  be  the  other  way."  I  have 
given  his  Lordship*s  reasoning  at  liurge,  because  it  seem  difficult  to  admit 
particular  passages,  which  have  been  already  cited,  or  will  be  cited  heie- 
afler  in  oUicr  connexions,  without  impairing  its  true  force.  Ante,  §  115 ; 
post,  §  25U  b. 

I  Heo  in  English  Law  Magazine,  Vol.  6,  p.  32,  a  review  of  the  English 
law  ns  to  Divorces.  See  on  this  very  point  the  judgment  of  Lord 
Broujfhani  in  Warrondcr  r.  Warrender,  9  BUgh,  R.  115  to  118,  cited 
ante,  ;  *Xii\  a.  noln. 

'^  lio\iU\tm  V,  llopkinN,  U  Mass.  R.  158;  Carter  v.  Carter,  6  Mass.  R« 
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but  a  species  of  punishment,  which  the  puUic 
have  placed  in  the  hands  of  the  injured  party  to 
inflict,  under  the  sanction,  and  vnth  the  aid  of 
the  competent  tribunal;  operating  as  a  redress  of 
the  injury,  when,  the  contract  having  been  violated, 
the  relation  of  the  parties,  and  their  continuance 
in  the  marriage  state,  have  i)ecome  intolerable  or 
vexatious  to  them,  and  of  evil  example  to  others. 
The  Lex  loci,  therefore,  by  which  the  conduct  of 
married  persons  is  to  be  regulated,  and  their  rela- 
tive duties  are  to  be  determined,  and  by  which  the 
relation  itself  is  to  be  in  certain  cases  annulled, 
must  be  always  referred,  not  to  the  place,  where  the 
contract  was  entered  into,  but  where  it  subsists  for 
the  time,  where  the  parties  have  had  their  domicil, 
and  have  been  protected  in  the  rights  resulting  from 
the  marriage  contract,  and  especially  where  the 
parties  are,  or  have  been  amenable  for  any  viola- 
tion of  the  duties  incumbent  upon  them  in  that 
relation,"  ^ 

^  229  a.  In  another  case  the  question,  as  to  the 
jurisdiction  to  found  a  suit  for  a  divorce,  also  arose, 
and  it  was  held,  that  ordinarily  such  a  suit  cannot  be 

1  Barber  v.  Root,  10  Mass.  R.  265.—  By  the  Revised  Statates  of  Mas- 
sachusetts, 1835,  ch.  76,  §  9, 10, 11,  it  is  declared,  that  no  divorce  shall 
be  decreed  for  any  cause,  if  the  parties  have  never  lived  together  ai 
husband  and  wife  in  this  state.  No  divorce  shall  be  decreed  for  any 
cause,  which  shall  have  occurred  in  any  other  state  or  countiy,  unlesa 
the  parties  had,  before  such  cause  occurred,  living  together  as  husband 
and  wife  in  this  state.  No  divorce  shall  be  decreed  for  any  cause,  which 
shall  have  occurred  in  any  other  state  or  country,  unless  one  of  the  par- 
ties was  then  living  in  this  state.  It  is  also  by  another  section  (§  39)  of 
the  same  chapter  provided,  that  when  an  inhabitant  of  this  state  shall  go 
into  any  other  state  or  country,  in  order  to  obtain  a  divorce  for  any  caaae« 
which  had  occurred  here,  and  whilst  the  parties  resided  here,  or  for  any 
cause,  which  would  not  authorise  a  divorce  by  the  laws  of  this  state,  a 
divorce  so  obtained  shall  be  of  no  force  or  effect  in  this  state. 
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^  230.  In  New  York,  as  far  as  decisions  have 
gone,  they  coincide  with  those  of  Massachusetts. 
Thus,  in  a  case,  where  the  marriage  was  in  that 
state,   and  afterwards  the  wife  went  to  Vermont,  and 


certainly  did  not  live  in  any  county  of  this  commonwealth.  This  sug- 
gests another  course  of  inquiry,  that  is,  how  far  the  maxim  is  appli- 
cable to  this  case,  *  that  the  domicil  of  the  wife  foUows  that  of  the 
husband.'  Can  this  maxim  be  true,  in  its  application  to  this  subject, 
where  the  wife  claims  to  act,  and  by  law,  to  a  certain  extent  and  in  cer- 
tain cases,  is  allowed  to  act,  adversely  to  her  husband  ?  It  would  oust 
the  Court  of  its  jurisdiction,  in  all  cases,  where  the  husband  should 
change  his  domicil  to  another  state,  before  the  suit  is  instituted.  It  is 
in  the  power  of  the  husband  to  change  and  fix  his  domicil  at  his  will.  If 
the  maxim  could  apply,  a  man  might  go  from  this  county  to  Providence, 
take  a  house,  live  in  open  adulteiy,  abandoning  his  wife  altogether,  and 
yet  she  could  not  libel  for  a  divorce  in  this  State,  where,  till  such  change 
of  domicil,  they  had  always  lived.  He  clearly  lives  in  Rhode  Island ; 
her  domicil,  according  to  the  maxim,  follows  his ;  she  therefore,  in  con- 
templation of  law,  is  domiciled  there  too;  so  that  neither  of  the  parties 
can  be  said  to  live  in  this  commonwealth.  It  is  probably  a  just  view, 
to  consider,  that  the  maxim  is  founded  upon  the  theoretic  identity  of  per- 
son, and  of  interest,  between  husband  and  wife,  as  established  by  law, 
and  the  presumption,  that  from  the  nature  of  that  relation,  the  home  of 
the  one  is  that  of  the  other,  and  intended  to  promote,  strengthen,  and 
secure  their  interests  in  this  relation,  as  it  ordinarily  exists,  where  union 
and  harmony  prevail.  But  the  law  will  recognise  a  wife,  as  having  a 
separate  existence,  and  separate  interests,  and  separate  rights,  in  those 
cases,  where  the  express  object  of  all  proceedings  is  to  show,  that  the 
relation  itself  ought  to  be  dissolved,  or  so  modified  as  to  establish  sep- 
arate interests,  and  especially  a  separate  domicil  and  home,  bed  and 
board  being  put,  a  part  for  the  whole,  as  expressive  of  the  idea  of  home. 
Otherwise,  the  parties  in  this  respect  would  stand  upon  very  unequal 
grounds,  it  being  in  the  power  of  the  husband  to  change  his  domicil  at 
will,  but  not  in  that  of  the  wife.  The  husband  might  deprive  the  wife 
of  the  means  of  enforcing  her  rights,  and  in  effect  of  the  rights  them- 
selves, and  of  the  protection  of  the  laws  of  the  commonwealth,  at  the 
same  time,  that  his  own  misconduct  gives  her  a  right  to  be  rescued  from 
his  power  on  account  of  his  own  misconduct  towards  her.  Dean  v. 
Richmond,  5  Pick.  461;  Barber  v.  Root,  10  Mass.  R.  260.  The  place, 
where  the  marriage  was  had,  seems  to  be  of  no  importance.  The  law  looks 
at  the  relation  of  husband  and  wife,  as  it  subsists  and  is  regulated  by  our 
laws,  without  considering  under  what  law  or  in  what  country  the  marriage 
was  contracted.    The  good  sense  of  the  thing  seems  to  be,  if  the  statute 
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tnsitituted  a  suit  for  divorce  there,  for  a  cause  not 
liseA  by  the  laws  of  New  York,  against  her 
husband,  who  remained  domiciled  in  New  York, 
ibe  Supreme  Court  of  the  latter  state  refused  to 
carnr  the  decree  into  effect  in  regard  to  alimonj, 
DO! withstanding  the  husband  had  appeared  in  the 
^*  upon  the  ground,   that,  tliere  being  no  bon6 

ill  pcimit  118  to  retch  it,  that  where  parties  have  bona  fide  taken  up  a 
t\\  ID  tIliB  commonwealth,  and  have  resided  under  the  prelection  and 
to  the  control  of  our  laws,  and  during  the  continuance  of  such 
ikmiiei),  cvie  doea  an  act,  which  may  entitle  the  other  to  a  divorce^  9uch 
divorce  ahali  he  granted,  and  the  suit  for  it  entertained^  alUiough  the  fact 
was  done  out  of  the  jurisdiction^  and  whether  the  act  be  a  crioio,  which 
I  VDttid  enbject  a  paity  to  ponishment  or  not ;  that  aAer  such  right  has 
croed,  it  cannot  he  defeated,  either  by  the  actual  absence  of  the  other 
'^fwr^i  bo  waver  long  continued  animo  rovertendi,  or  by  a  colorable  change 
of  dooiici!,  or  eiren  by  an  actual  change  of  dornicil ;  and  that  it  ehall  not 
h9  CQMJdefad  in  law,  that  the  change  of  dornicil  of  the  hoeband  draws 
aflttr  il  the  dooicii  of  Lho  wife  to  another  state»  «o  as  to  oust  the  courts 
of  tUji  Btate  of  their  jurisdiction,  and  deprive  tlic  injured  wife  of  the 
pfoleeyon  of  the  laws  of  thia  comnioowealth  and  of  her  right  to  a 
dhnoreev  But  where  the  parties  have  bona  fide  renounced  their  dornicil 
ill  tbk  elfttep  though  loarried  here,  and  taken  up  a  dornicil  in  anotlier 
aliiei  ftud  itusm  live  as  man  and  wife,  and  an  act  is  done  by  one,  which, 
if  done  ia  tide  state,  would  entitle  the  other  to  a  divorce,  and  one  of  tlie 
pirtiii  tomm  into  thia  state,  the  courts  of  this  common  wealth  have  not 
sodi  juriedicibn  of  the  parties,  and  of  their  relation  as  husband  and 
-Vilis,  ai  to  warrant  thorn  in  saying,  that  the  marriage  should  he  dissolved^ 
■e  of  Bn^er  e.  Root,  is  an  authority  for  sayiiiif,  that  such  a 
woeld  n^  be  Yalid  in  New  Vork.  It  is  of  tinpait&iice,  that  mdi 
m  ^QSitioo  ahould  be  regulated,  if  possible,  not  by  local  law,  or  local 
uaege,  under  which  the  matritge  relation  should  he  deemed  subsisting  in 
one  itate  and  disKilved  in  mnelber ;  but  upon  some  g^neml  principle, 
wfckb  ceo  be  racognieed  in  all  etatei  and  countries,  so  that  parties,  who 
u%  deeoied  huebaod  and  wife  in  one,  shall  be  held  so  in  all.  So  many 
f  reladofie,  so  may  oollatcmt  and  deprivative  rights  of  property, 
I  m  nmf  eomlative  duties  depend  upon  the  subsistence 
of  thai  nililkNi,  thai  it  ta  ecarcely  poeeible  to  overrate  the  importance  of 
placing  K  apao  eoiDO  general  and  tuitform  principle,  which  shall  be  recog- 
ittiod  and  idoplad  in  att  dYHtEed  etatee.* 

t  Tide  tai  ool  eppetr  in  the  itilemeiit  of  lactji;  but  it  is  airened  by 
eoiiasdt  to  tpfa»r  itpon  the  exemptifSoidon  of  tlie  record  of  the  decree 
efVosaiL    lJbbKLR.131. 
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fide  change  of  the  domicil  of  the  parties,  it  was  an 
attempt  fraudulently  to  evade  the  force  and  opera- 
tion of  the  laws  of  New  York.^  The  Court, 
however,  abstained  from  declaring,  what  was  the 
legal  effect  of  the  divorce  so  obtained.  In  another 
case,  where  the  marriage  was  in  Connecticut,  and 
the  husband  afterwards  went  to  Vermont,*  and  in- 
stituted a  suit  there  for  a  divorce  against  his  wife, 
who  never  resided  there,  and  never  appeared  in 
the  suit,  it  was  held,  that  the  decree  of  divorce, 
obtained  in  Vermont,  was  invalid,  being  in  Jraudem 
legis  of  the  state,  where  the  parties  were  married, 
and  had  their  domicil.  It  was  further  held,  that 
the  Courts  of  Vermont  could  not  possess  a  proper 
jurisdiction  over  the  case,  both  parties  not  being 
within  the  state,  and  the  wife  not  having  had  any  per- 
sonal notice  of  the  suit.^  What  would  be  the  effect 
of  a  maniage  in  Connecticut,  a  subsequent  hand 
fide  change  of  domicil  to  New  York,  and  then  a 
divorce  in  Connecticut,  both  parties  appearing  in 
the  suit,  remains  as  yet  undecided. 

^  230  a.  Upon  the  whole,  the  doctrine  now  firmly 
established  in  America  upon  the  subject  of  divorce 
is,  that  the  law  of  the  place  of  the  actual  6ond  fide 
domicil  of  the  parties  gives  jurisdiction  to  the  proper 
courts  to  decree  a  divorce  for  any  cause,  allowed 
by  the  local  law  without  any  reference  to  the  law  of 
the  place  of  the  original  marriage,  or  the  place, 
where  the  offence,  for  which  the  divorce  is  allowed, 
was    committed.       Perhaps    the   doctrine   cannot   be 

1  Jackson  v.  Jackson,  1  John.  R.  424. 

3  Broden  v.  Fitch,  15  John.  R.  12L    See  2  Kent,  Comm.  Lect  27,  p. 
108  to  p.  118,  3d  edit    See  also  Bradshaw  v.  Heath,  14  Wend.  R.  407. 
3  Pawling  V.  Bird's  Ex'ors,  13  John.  R.  192,  208, 209. 
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Staled,  with  more  clearness,  than  in  the  reasoning  of 
Mr.  Chief  Justice  Gibson,  in  a  recent  case.  "  The 
law  of  the  place  (says  he)  is  necessarily  the  law  of 
the  marriage,  for  its  primitive  obligation ;  but,  except 
on  the  principle  of  perpetual  submission  to  its  su- 
premacy in  all  things,  it  is  not  the  law  of  the  contract 
for  the  determination  of  its  dissolubility.  Is,  then, 
a  nile  thus  founded,  adapted  to  the  jurisprudence 
of  a  country,  whose  law  of  allegiance  is  different, 
and  whose  asserted  right  of  affiliation  in  respect  to 
tboee,  whom  it  admits,  on  that  ground,  to  its  civil 
and  [K>HticaI  privileges,  divorce  among  the  rest, 
mncrdes  the  same  right  to  every  other  country  ? 
Framed  on  the  basis  of  this  law,  the  contract  im- 
plies no  pcrj>etuity  of  municifial  regulation.  While 
the  parties  remain  subject  to  our  jurisdiction,  the 
marriage  is  dissoluble  only  by  our  law ;  when 
they  are  remitted  to  another,  it  is  incidentally  re- 
mitted along  with  ibem.  And  that  consequence 
must  ensuCf  as  well  when  they  are  remitted  to  a 
jurisdiction  entirely  foreign,  as  when  they  are  re- 
mitted to  that  of  a  sister  state ;  for  whatever  ultra- 
territorial  force  a  sentence  of  divorce,  by  a  Court 
of  eompetent  jurisdiction,  may  have  been  thought 
to  gain  from  the  constitutional  precept,  that  the 
judgment  of  a  state  Court  is  to  receive  the  same  faith 
and  credit  in  every  other  state  a^  in  its  own,  nothing 
in  the  federal  constitution  or  laws  has  Ijeen  thought 
to  touch  the  question  of  jurisdiction ;  and  the  mem- 
bers of  the  union,  therefore,  stand  towards  each 
other  in  relation  to  it,  as  strangers.  Witli  what 
coQsisiency,  then,  would  naturalized  citizens  be  al- 
lowed our  law  of  divorce,  if  the  validity  of  a  di- 
vorce by  the  law  of  the  domicil  in  a  sister  state  were 
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disallowed,  because  the  marriage  had  not  the  same 
cNrigin?  Transfer  of  allegiance  and  domicil  is  a 
contingency,  which  enters  into  the  views  of  the  par- 
ties, and  of  which  the  wife  consents  to  bear  the 
risk.  By  sanctioning  this  transfer  beforehand,  we 
consent  to  part  with  the  municipal  governance  inci- 
dent to  it ;  but  vrith  this  limitation  we  part  not  with 
the  remedy  of  past  transgression."  ^ 

^  230  6.  The  incidents  to  a  foreign  divorce  are 
also  naturally  to  be  deduced  from  the  law  of  the 
place,  where  it  is  decreed.  If  valid  there,  the  divorce 
will  have,  and  ought  in  general  to  have  all  the  effects, 
in  every  other  country,  upon  personal  property  locally 
situated  there,  which  are  properly  attributable  to  it  in 
the  forum,  where  it  is  decreed.  In  respect  to  real 
or  immovable  property,  the  same  eflfects  would  in 
general  be  attributed  to  such  divorce,  as  would  ordi- 
narily belong  to  a  divorce  of  the  same'  sort  by  the 
Lex  loci  rei  sike.  If  a  dissolution  of  the  marriage 
would  there  be  consequent  upon  such  a  divonce,  and 
would  there  extinguish  the  right  of  dower,  or  of  ten- 
ancy by  the  curtesy,  according  to  such  local  law» 
then  the  like  effects  would  be  attributed  to  the  foreign 
divorce,  which  worked  a  like  dissolution  of  the  mar- 
riage.^ 

1  Dorsey  v.  Dorsey,  1  Chand.  Law  Reporter,  287, 289. 

2  Warrender  v.  Warrener,  9  Bligh,  R.  127;  ante,  §  226  c,  note. 
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231.    We   next   come    to  the  consideration   of 
highly    imprtaiit    branch  of  international  juris- 
iidence,  arising  from  the  conflict  of  laws  in  matters 
contmct  generally.*     This  subject   has  been  very 
ch    discussed,    not    only    by    foreign   jurists    and 
courts,    but    in    our    own   domestic   tribunals, 
general     principles^    which    regulate    it,    have, 
therefore,   acquired   a   high   degree   of  certainly;  al- 
>tigh^    upon   so   complex   a   topic,    many    intricate 

difficult  questions  yet  remain  unsettled. 
^  232.  It  is  easy  to  see,  that,  in  the  common 
incereoarse  of  different  countries,  many  circumstan- 
inay  be  required  to  be  taken  into  consideration, 
it  can  be  clearly  ascertained,  what  is  the  true 
»,  by  which  the  validity,  obligation,  and  inter- 
ition  of  contracts  are  to  be  governed.  To 
a  contrtict  valid,  it  is  a  universal  principle, 
Intitted  by  the  whole  world,  that  it  should  be  made 
Hy  parties  c^pblc  to  contract ;  that  it  should  be 
voluntary;  that  it  should  be  upon  a  sufficient  con- 
sidenitinn ;  that  it  should  be  lawful  in  its  nature  ; 
and  that  it  should  be  in  its  terms  reasonably  certain. 
But  upon  some  of  these  points  there  is  a  diversity 
in  the   positive   and   customary  laws  of  different  na- 


-  CM*  on  tbt  iubjtct  of  thii  chapter,  t  Btirge,  Comm.  on  Col.  and  For. 
U«,  Pt  I,  cIl  1,  II.  m,  a4,  29;  U  Vol.  3,  Pt  3,  ch.  29,  p.  749  to  p.  7€0| 
F«»Ui,  CoofficL  4m  liotJi,  Reyue  Etruiger  el  Fraiic&U|  Tom.  7, 1d40, 
^^10  SI,  (k  344  to  p^  365. 
30* 


354  CONFUCT   OF   LAW8.  [CH.  TUl. 

tions.  Persons,  capable  in  one  countrj,  are  inca- 
pable by  the  laws  of  another ;  ^  considerations,  good 
in  one  country,  are  insufficient,  or  invalid  in  another ; 
the  public  policy  of  one  country  permits,  or  favors 
certain  agreements,  which  are  prohibited  in  another ; 
the  forms,  prescribed  by  the  laws  of  one  country,  to 
ensure  validity  and  obligation  of  contracts,  are  un- 
known in  another;  and  the  rights,  acknowledged 
by  one  country,  are  not  commensurate  with  those 
belonging  to  another.  A  person  sometimes  contracts 
in  one  country,  and  is  domiciled  in  another,  and 
is  to  pay  in  a  third;  and  sometimes  the  property, 
which  is  the  subject  of  the  contract,  is  situate  in  a 
fourth;  and  each  of  these  countries  may  have  dif- 
ferent, and  even  opposite  laws,  affecting  the  sul^ect- 
matter.  What  then  is  to  be  done  in  thb  conflict 
of  laws?  What  law  is  to  regulate  the  contract, 
either  to  determine  the  rights,  or  the  remedies,  or 
the  defences  growing  out  of  it;  or  the  consequen- 
ces flowing  from  it?  What  law  b  to^ interpret  its 
terms,  and  ascertain  the  nature,  character,  and  ex- 
tent of  its  stipulations  ?  Boullenois  has  very  justly  said, 
that  these  are  questions  of  great  importance,  and  em- 
brace a  wide  extent  of  objects.^ 

^  233.  There  are  two  texts  of  the  civil  law,  which 
treat  of  this  subject,  which  have  been  supposed  by 
Civilians  and  Jurists  to  involve  an  apparent  anti- 
nomy. One  seems  to  require,  that  the  jdace  where 
the  coatidict  is  entered  into,  should  alone  govern 
the  contract.  Sijundus  vmnierU^  ex  consududine  ejus 
regionisj  in  qud  negoiium  gesium  est,  pro  ewctione 


1  Ante,  §  51  to  90. 

9  2  Boullenois,  Obser.  46,  p.  445. 
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(Si  fundus^)  Locus  contract&s  regit  in  coniractibuSj  they 
mean  in  every  thing,  which  concerns  the  manner  of 
contracting,  the  exterior  form  of  the  contract.  But 
that  the  law  of  the  domicil  is  to  govern  in  whatever 
respects  the  substance  and  effects  of  the  acts  done.^ 
However,  the  generality  of  French  authors  have  recon- 
ciled these  laws  in  a  different  manner;  by  consid- 
ering, that  the  place  of  a  contract  admits  of  a  double 
meaning,  viz.  the  place,  where  the  contract  is  enter- 
ed into,  t/bi  verba  proferunturj  and  that,  where  the  con- 
tract is  to  be  executed,  where  payment  is  to  be  made, 
Ubi  soluiio  distincUur.^  They  think,  therefore,  that 
'  the  Law,  Si  fundus^  is  to  be  understood  of  the  place, 
where  the  contract  is  entered  into,  Ubi  verba  prokUa 
sunt ;  and,  that  it  properly  applies  to  cases,  where  it  is 
necessary  to  decide  upon  the  form,  either  of  the  proof, 
or  the  substance,  or  the  constitution,  or  the  mode  of 
the  contract,  or  of  its  extrinsic  ceremonies  or  solemni- 
ties ;  and,  that  the  Law,  Contraxissej  applies  to  the 
case,  where  the  question  is  respecting  the  rights, 
which  spring  from  the  contract,  of  which  the  exe- 
cution and  performance  are  referred  to  another 
place.^ 

^  235.  Boullenois  holds  both  interpretations  un- 
satisfactory, and  insufficient  for  many  occasions;  for 
they  suppose,  that  two  places  only  are  to  be  ex- 
amined in  resolving  all  questions,  the  place  of  the 
making,  and  the  place  of  performance  of  the 
contract;  and  in  effect,  they  put  aside  the  hw  of 
the  place  of  the  situs  of  the  thing  (rei  sitie),  and 
that  of  the   domicil  of  the   parties,  which  are  often 

1  Le  Bnin,  De  la  Communaut^,  Li  v.  1,  ch.  2,  §  46. 

9  2  Boullenois,  Observ.  46,  p.  446,  447;  poet,  §  299  to  304. 

^  Ibid.    See  also  Everhard.  Consil.  78,  xl  18, 19,  p.  207. 
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imperaUTe,  and  on  many  occasions  deserve  a  prefer- 
ence.^ He  adds,  that  there  is  another  difSculty,  which 
arises  in  these  mixed  questions,  which  is,  that  the  laws 
in  one  place  affix  to  certain  clauses  a  certain  sense 
and  a  certain  cflect,  and  the  laws  of  another  place 
gife  them  a  sense  and  an  effect,  either  more  extensive, 
or  more  restrained,^  He  also  informs  us,  that  many 
foreign  jurists  have  warned  us  against  two  errors, 
which  constitute  the  quicksands  of  the  law  on  this 
subject,  and  which  are  necessary  to  be  avoided.' 
Qm  of  these  errors  is  the  confounding  of  those 
things,  which  belong  to  the  solemnities  of  the  acts, 
and  tlie  effects  which  result  from  the  nature  of 
the  acts,  on  the  one  side,  with  those,  which  belong 
to  tlie  charges  or  liens,  which  spring  up  after  the 
acts  purely  as  accidents,  on  the  other  side/  The 
other,  tlje  omission  in  a  proper  case  to  have  a  due 
i^gard  or  deference  to  the  law  of  the  situs  or  locality 
of  the  thtng.^ 

^  236.  Msevius  has  given  us  a  warning  in  this  mat* 
ler  against  confounding  the  solemnities  of  acts  and 
oootracts,  as  well  as  the  effects  caused  by  them,  with 
the  eharges  tliereof,  and  extrinsic  accidents,  which 
foUow  the  contracts,  but  are  not  in  the  contracts 
res*  Cam^  mUem^  in  hmc  materiaj  conjundas 
el  coi^raanmm  solennia^  nee  non  effecitcs  ac 
caumUoi  cum  tc/rum  omre^  et  acciderUi  extrinseco^ 
quad  C4mtra€tus  subsequHur,  sed  ex  ixmx  ipsis  contracti' 
hu  esL     Jd^  dum  mulii  ignorant^  aut  rum  discernunU 


^  %  Bottllsoait,  Obten^  16;  {».  447. 

>  %  BooQeDoit,  OtMerr.  46,  p.  447,  4ld. 
«  %  Boolkiiote,  ObMrv.  40,  (k*  147,  448^  449, 
*  S  BDuQenob,  Obmv.  40,  ^  449, 4:iO* 
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forenses  maxime  Iceduntj  et  gravaniur}  So  that,  ac- 
cording to  Maevius,  the  .law  of  the  place  of  the 
contract  is  to  govern,  first,  as  to  the  sdemnities  of 
the  act  or  contract;  and  secondly,  as  to  the  effects 
caused  thereby;  but  as  to  the  charges  (onus)  and 
extrinsic  accidents,  that  it  is  not  to  govern.  Forenses 
servare  teneri  statuta  et  consuetudines  loci^  ubi  aliquid 
aguntj  et  contrahunt  ad  validitatem  actus  et  contractus. 
Statutum  enim  actus  seu  contractus  semper  aitenditur^ 
cut  disponenies  vel  contrahantes  se  alligare  et  confor- 
mare  voluisse  censeiur.^  And  speaking  afterward 
upon  the  charges  and  extrinsic  accidents,  of  acts  and 
contracts,  he  adds ;  In  his  entm,  quia  non  spectant  ad 
formam  modumque  contrahendi^  contractum  autem  ex- 
trinsecus  subseqauniur,  non  sectamur  statuta  loci  con- 
tractus.^ In  this  system  he  is  not  generally  followed ; 
and  BouUenois  has  observed,  that  it  is  very  difficult 
to  say,  what  ought  to  be  deemed  to  belong  to  the 
solemnities  of  contracts ;  what  are  the  effects  caused 
by  them;  and  what  are  the  charges  and  extrinsic 
accidents  resulting  from  them/ 

^  237.  Burgundus  has  offered  the  foUovnng  system. 
In  relation  to  express  contracts  two  things  are  to  be 
considered,  the  form  and  the  matter  of  the  contract. 
(Omnis  autem  ohligandi  ratio  habeatj  necesse  e^,  rem 
et  verba,  hoc  est,  formam  et  materiam.^)  But  he  adds, 
that  it  is  not  indiscriminately  permitted  to  contract  in 
all  times  and  places;  but  it  is  very  often  material, 
with  what  persons  we  contract ;  and  all  these  things 


1  Msvius,  ad  Jus  Lubecense,  Quest  Prelim.  4,  n.  18,  p.  23. 

3  Msvius,  ad  Jus  Lubecense,  Quest  Prelim.  4,  n.  1 1,  Id,  14,  p.  522l 

3  MflBvius,  ad  Jus  Lubecense,  Quest  4,  n.  18,  p.  23 ;  3  BouUenois, 
Observ.  46,  p.  448,  449,  450. 

4  2  BouUenois,  Observ.  46,  p.  447,  448,  449. 

5  Burgundus,  Tract  4,  n.  1,  p.  100. 
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done,  the  consequence  will  be,  that  we  are  to  follow 
what   is  usual   in   the  country,  where  the  act' took 
place.      For  the  law  is  the  common  instructor  of  the 
whole  country,  whose  voice  all  hear ;  and,  therefore, 
every  one,  who  contracts  in  another  province,  is  not 
supposed  to  be  ignorant  of  its  customs ;  bat  whatever 
he  does  not  express  plainly,  he  refers  to  the  interpre- 
tation of  the  law,  and  wills  and  intends  that,  which 
the  law  itself  wills  and  intends.    And  all  these  things 
may  well  be  said  of  the  solemnities  o(  contracts. 
Igitufj  tU  paucis  absolvamj  quaties  de  vinculo  obUge^ 
iianis  vel  de  ejus  interpreialione  qwmtur^  velvti^  quas 
et  in  quantum  obliget,  quid  sentenii^e  stipukuianes  ines- 
56,  quid  abesse  credi  oparteat :  item  in  omnibus  acUon- 
ibusj  et  ambiguitatibus^  quce  inde  oriuniur^  primum 
quidem  id  sequemufj  quod  inter  partes  actum  erit; 
aut  si  non  paretj  quid  actum  est,  erit  consequensy  ut 
id  sequamur,  quod  in  regione  in  qtM  actum  est^Jrequen- 
tatur.    Imptitandum  enim  ei  est,  qui  dicit,  vel  (^,  quod 
apertius  legem  non  dixerit,  in  cujus  potestate  eratcuncta 
complecti,  et  voluntatem  suam  verbis  exprimere.    Nee 
enim  stipulator  ferendus  est,  si  ejus  intersit  ahkr  odtmi 
non  esse,  cum  scire  debuerit,  id  quod  h  contrahentibus 
est  omissum,  suppleri  legibus,  qua  haud  aliter  dirigunt 
humanas  actiones,  quhm  corpora  nostra  luna  altemat. 
Lex  enim  communis  est  prtBceplrix  civitatis,  cujus  voeem 
cuncti  exaudiunt.  Et  ideo,  qui  in  aliendprofvincidpacis^ 
citur,non  credendus  est  esse  consuetudinis  ignarus:  sedid, 
quodpalam  verbis  non exprimitjadinterpretationem  kgum 
se  referre,  alque  idem  velle,  et  iniendere,  quod  lex  ^pn 
vdit.    Et  fuec  quidem  cuncta  de  solemnitate  dicta  dntJ^ 

1  Burgundus,  Tract  4,  il  8,  p.  105, 106. 
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erty  is  situate.  Si  Lex  aciuiformam  dot,  inspkiendus 
est  locus  actus^  nan  damidliij  nan  rei  sitee.^  This 
last  rule,  in  an  especial  manner,  he  applies  to  con- 
tracts, even  when  they  regard  property  situated  in  a 
foreign  country.  Falet  etiamsij  bona  in  alio  territario 
sunt  sita.^ 

^  239.  Huberus  lays  down  the  following  doctrine. 
All  business  and  acts  done  in  court,  and  out  of  court, 
(or,  as  we  should  say,  in  pais^  or  judicial,)  whether 
testamentary,  or  inter  vivos,  regularly  executed  in  any 
{dace  according  to  the  law  of  that  place,  are  valid 
every  where,  even  in  countries,  where  a  different  law 
prevails,  and  where,  if  transacted  in  the  like  manner, 
they  would  have  been  invalid.  On  the  other  hand,  busi- 
ness and  acts  executed  in  any  place  contrary  to  the 
law  of  that  place,  where  they  are  executed,  as  they 
are  in  their  origin  invalid,  never  can  acquire  any 
validity.  And  this  rule  applies  not  only  to  persons, 
who  are  domiciled  in  the  place  of  the  contract, 
but  to  those,  who  are  commorant  there.  There  is 
this  exception,  however,  to  be  understood,  that  if 
the  rulers  of  another  people  would  be  afifected  with 
any  notable  inconvenience  thereby,  they  are  not 
bound  to  give  any  effect  to  such  business  and  trans- 
actions. Inde  fiuit  hcec  Positio :  Cuncta  negotia  el 
acta^  tarn  in  judicio,  quam  extra  judicium,  sen  mortis 
causd  sive  inter  vivos,  secundum  jus  certi  lad  rite  cele- 
brata,  valent,  etiam  ubi  diversa  juris  observatio  viget, 
ac  ubi  sic  inita,  quemadmodum  facta  sunt,  non  vale- 
rent.  E  contra,  negotia  et  acta  certo  loco  contra  leges 
ejus  loci  cekbrata,  cum  sint  ab  initio  invalida,  nus- 

1  1  Hertii  Opera,  De  CoUis.  Leg.  p.  126,  §  10 ;  Id.  p.  179,  edit  171& 
a  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  p.  126,  §  10,  edit  1737 ;  Id.  p. 
179, 180,  edit  1716;  post,  371  a. 
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dere  jus  diversi  territorii.^  And  he  deduces  the  fol- 
lowing general  conclusion,  that  if  the  law  of  a  for- 
eign country  is  in  conflict  with  the  law  of  our  own 
country,  in  which  a  contract  is  also  entered  into, 
conflicting  with  another  contract,  which  is  entered 
into  elsewhere,  in  such  a  case  our  own  law  ought  to 
prevail,  and  not  the  foreign  law.  Ampliamus  hanc 
regulam  tali  extensione.  Si  jus  loci  in  alio  imperio 
pugnet  cum  jure  nostrce  civitcUiSj  in  qud  contractus  etiam 
initus  estj  conjligens  cum  eo  contractu,  qui  alibi  cele- 
bratus  est,  magis  est,  utjus  nostrum,  quamjus  alienum, 
servemus.^ 

^  239  a.  Bartolus,  on  the  sulgect  of  contracts  be- 
tween foreigners  in  another  country,  has  expressed 
himself  to  the  following  effect ;  That  we  are  to  dis- 
tinguish, whether  the  question  is  (1.)  as  to  the  law  or 
custom,  which  regulates  the  solemnities  of  the  con- 
tract; or  (2.)  as  to  the  institution  of  the  remedy; 
or  (3.)  as  to  those  things,  which  belong  to  the  juris- 
diction, in  executing  the  contract.  In  the  first  case, 
the  law  of  the  place  of  the  contract  is  to  govern ;  in 
the  second  case,  the  law  of  the  place,  where  the  suit 
is  instituted.  But  in  the  third  case,  as  to  those 
things,  which  arise  from  the  nature  of  the  contract 
at  the  time,  when  it  was  made,  or  those,  which  arise 
afterwards  on  account  of  negligence  or  delay,  the  law 
of  the  place  of  the  contract  is  to  govern.  Et  prima, 
Qucero  quid  de  contractibus  ?  Pone  contractum  cele- 
bratum  per  aliquem  forensem  in  hac  civitaie ;  liiigium  or- 
turn  est,  et  agitatur  lis  in  loco  originis  contrahentis ;  cttjus 
loci  Statuta  debent  servari,  vel  spectari  ?  Distingue,  aut 
loquimur  de  Statuto,  aut  de  consuetudine,  qwB  respiciunt 

1  2  Huberus,  Lib.  1,  tit  1,  §  IL  9  id.  tit  3,  §  11. 
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ipsius  contretcttis  soleninitaUm^  ant  litis  ordinationem^ 
nut  de  his  qtia^  pertinent  ad  junsdietimiem  ex  ipso 
ctrntraciu  evenientis  execudonis,  Primo  camij  inspiciitir 
locui  amtradus.  Seamdo  castij  aut  qxu^ris  de  his,  (pas 
perfinei  ad  Htis  orditutiionem,  et  inspicitur  locus 
judicit,  Aut  de  his  qum  pertinent  ad  ipsius  litis  deci^ 
sionrm  ;  et  tutic^  aut  de  his,  qtuB  oriuntur  secundum  ip- 
sius  contractus  naturam  tempore  contractus^  aut  de  his^ 
qme  (muntur  ex  post  facto  propter  negligeniiam,  vel 
MOnxiri.     Prima  casu^  inspicitur  locus  contractus^ 

^  240.   Boulleoois  has  discussed   this   subject  in  a 
OK»i  elaborate  manner;  and  has   laid   down  a  num- 


ber of  rules,  which  arc    en  tided    to 


great 


considera- 


tion*^  First.  The  law  of  the  pLice,  where  a  con- 
tract is  entered  into,  is  to  govern,  as  to  every  thing, 
which  coitcems  the  proof  and  authenticity  of  the 
contract,  and  the  faith,  which  is  due  to  it,  that  is 
to  say,  in  all  things,  which  regard  its  solemnities 
or  formalities.'  Secondly.  The  law  of  the  place  of 
the  contract  is  generally  to  govern  in  every  thing, 
which  forms  the  obligation  of  the  contract  (le  lien 
du  cmitrat),  or  what  is  called  vinadum  obligationis^ 
Thirdly.  The  law  of  the  place  of  the  contract  is 
to  govcm  afi  to  the  intrinsic  and  substantive  form 
of  the  contract.^  Fourthly.  When  the  law  has 
attached    certain    formalities    to    the     things    th&ts^ 


I  BmmL  GoounenL  ftd  Cod  Lib.  I,  lit,  1, 1  1,  n.  13,  cited  also  2  Boul* 
leooii,  ObMirv.  40,  p^  455,  4% 

«  2  0oiille»oi«,  ObMnr.  46,  p*  445  to  |».  538.— Mr.  Hemy  has  laid 
doiTB  Uie  fint  ei^  rola  of  Bcwilleiioii,  mm  clmr  law,  wltliout  the  slight- 
«l  mdkaemMgfomsL  <ii  ttia  lourct,  whence  thej  are  t&keni  In  fact,  hia 
Tiwte  w  'm  mhmance  uknt  from  Boolleiicna,  whose  name,  however, 
oetiiw  ttStf  ooe  or  twice  b  iu 

« t  laitaioii,  Obm*.  46,  {1. 456. 

*  2  BooDtoolf,  Obmn,  46,  p.  467. 
3V 
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selves,  which  are  the  subject  of  the  contract,  the 
law  of  their  situation  is  to  govern.^  This  rule  is 
applicable  to  contracts  respecting  real  estate.  Fifthly. 
When  the  law  of  the  place  of  the  contract  admits  of 
dispositions  or  acts,  which  do  not  spring  properly  from 
the  nature  of  the  contract,  but  have  dieir  foundation 
in  the  state  and  condition  of  the  person,  there,  the 
law,  which  regulates  the  person,  and  upon  which 
his  state  depends,  is  to  govern.^  Sixthly.  In  ques- 
tions, whether  the  rights,  which  arise  from  the  na- 
ture and  time  of  the  contract,  are  lawfiil  or  not, 
the  law  of  the  place  of  the  contract  is  to  govern.^ 
Seventhly.  In  questions  concerning  movable  prop- 
erty, of  which  the  delivery  is  to  be  instantly  made, 
the  law  of  the  place  of  the  contract  is  to  govern.* 
Eighthly.  If  the  rights,  which  arise  to  the  profit  of 
one  of  the  contracting  parties,  in  fact  arise  under 
a  contract,  valid  in  itself,  and  not  subject  to  recis- 
ion,  but  they  arise  from  a  new  cause  purely  acci- 
dental, and  ex  post  facto ;  in  this  case,  the  law  of 
the  place,  where  these  rights  arise,  is  to  govern, 
unless  the  parties  have  otherwise  stipulated.^  Ninth- 
ly. These  rules  are  to  govern  equally,  whether  the 
contestation  be  in  a  foreign  tribunal,  or  in  a  do- 
mestic tribunal,  having  proper  jurisdiction  over  the  con- 
troversy.® Tenthly.  In  questions  upon  the  true  inter- 
pretation of  any  clauses  in  a  contract,  or  in  a  testament, 
the  accompanying  circumstances  ought  ordinarily  to 
decide  them.^ 


'  1  2  Boullenoifl,  Observ.  46,  p.  467.  9  Ibid ;  poet  §  437. 

3  2  Boullenois,  Observ.  46,  p.  472.  ^  id.  Observ.  n.  46,  p.  475. 

5  2  Boullenois,  Observ.  46,  p.  477.  6  Id.  Observ.  46,  p.  489. 

7  2  Boullenois,  Observ.  46,  p.  489.    See  also  Foeliz,  Conflict  dee  Lok, 
Revue,  Etrang.  et  Franc.  Tom.  7, 1840,  §  39,  p.  344  to  p.  34& 
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^  24K  Without  entering  farther  into  tlie  exami- 
j  nation  of  the  opinions  and  doctrines  of  foreign 
■jurists,^  (a  task,  which  would  be  almost  endless,)  we 
[shall  now  proceed  to  the  consideration  of  those 
I  doctrines,  touching  contracts  made  in  foreign  coun- 
iilries,  which  appear  to  be  recognised  and  settled  in 
[the  jurisprudence  of  the  common  law.  The  law, 
[which  is  to  govern  in  relation  to  the  capacity  of  the 
[parties  to  enter  into  a  contract,  has  been  already 
jliilly  considered,'  It  has  been  shown,  that,  although 
)  foreign   jurists   generally  hold,  that    the    law  of  the 

dnniicti  ought  to  govern  in  regard  to  the  capacity 
[of  persons  to  contract;^  yet,  that  the  common  law 
jliolds  a  diflferent  doctrine,  viz.  that  the  Lex  loci 
^canirMtus  is  to  govern/ 

^   242*    (1.)  Generally  speaking,  the  validity  of  a 

contract   is   to   be  decided  by  the  law  of  the  place, 


t  Tbe  Imnmi  reader,  who  wislies  for  farther  iostinctioa  as  to  the 
opiotoiit  of  foreign  junsU  on  all  these  pobts,  will  find  many  of  them 
coUect<^d  in  2  Boullenoia,  Obeerv.  46,  from  p.  458  to  p,  53^. 
«  Ante,  J  51  to  79* 

^  Antei  {  51  to  7D. —  In  addition  to  the  foreign  authorities  already 
citpdt  wo  may  add  that  of  Cochin  and  D'Aguessean.  The  former  says, 
thai  Iht  subjecu  of  tlie  king  of  France  are  alvrays  subjects,  and  Uiey 
CiBiiol  bfeak  the  bonds,  which  attach  tl)em  to  his  authority ;  and  par- 
tieS}  contracting  in  a  fo^t^ign  country,  cannot  posKss  any  capacity  to 
contract,  but  according  to  the  law  of  their  own  country.  It  is  a  personal 
lair,  which  follows  them  every  where.  Cochin^  (Euvres,  Tom.  1^  p,  153, 
IM;  Id.  545,  4to.  edit;  lb.  Tom.  4,  p.  555,  4lo.  edit,  »*  When"  (says 
VAll|fll0s»eftu) "  the  foestion  is,  as  to  an  act  purely  persoUAl,  we  consider 
only  the  law  of  the  domic il.  That  alone  commands  all  persons^  who  are 
subject  to  it  Other  laws  cannot  make  those  capable,  or  incapable,  who 
fio  not  live  within  their  reach.  And  tliis  is  what  Bartolus  intended  to 
'  ffemafli,  when  he  said,  Siatutum  non  potest  hah iJi tare  personam  sibi  non 
sttlrjoctam.^    D*Aguca«eau,  CEuvrea,  Tom.  4,  p.  6a$>,  4to.  edit 

•  9m  anu,  ck  4»  J  51  to  54  j  Id,  §  100  to  IOC.    See  also  Male  v. 

Robeiti^  a  Esp.  a.  K13 ;  Thompeon  r.  Ketcham,  S  John.  R.  180;  Liverm. 

.  Mk.  pt  H  i  9U  P*  35 ;  14  §  23»  23,  24.  p.  38  ;  M.  §  ^\  27,  p.  40 ;  In,  §  31 , 

[  f^e\  I4i^p^  13,^35;  Andrews  t^.  His  Creditors,  U  Louis,  R.  464, 476. 
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where  it  is  made,  unless  it  is  to  be  performed  in 
another  country,  for,  as  we  shall  presently  see,  in 
the  latter  case,  the  law  of  the  place  of  performance 
is  to  govern.^  If  valid  there,  it  is  by  the  general 
law  of  nations,  jure  gentiuMj  held  valid  every  where, 
by  the  tacit  or  implied  consent  of  the  parties.^  The 
rule  is  founded,  not  merely  in  the  convenience,  but  in 
the  necessities,  of  nations ;  for  otherwise,  it  would  be 
impracticable  for  them  to  carry  on  an  extensive 
intercourse  and  commerce  with  each  other.  The 
whole  system  of  agencies,  of  purchases  and  sales, 
of  mutual  credits,  and  of  transfers  of  negotiable 
instruments,  rests  on  this  foundation;  and  the  nation, 
which  should  refuse  to  acknowledge  the  common 
principles,  would  soon  find  its  whole  commercial 
intercourse  reduced  to  a  state,  like  that,  in  which  it 
now  exists  among  savage  tribes,  among  the  barbarous 
nations  of  Sumatra,  and  among  other  portions  of 
Asia,  washed  by  the  Pacific.  Jtis  autem  gentium 
(says  the  Institute  of  Justinian)  omni  humano  generi 
commune  est ;  nam^  usu  exigente^  et  humanis  neces- 
sitatibus,  gentes   humance  jura  qucedam  sibi  cansti- 

1  Post,  §  280. 

2  Pearsall  v.  Dwight,  2  Mass.  R.  88,  89.  See  Casaregis,  Disc  179, 
§1,2;  WilliDg  V.  Conseequa,  1  Peters,  R.  317 ;  2  Kent,  Comm.  Lect  39, 
p.  457,  458, 3d  edit ;  De  Sobry  v.  De  Laistre,  2  Harr.  &  John.  R.  193; 
221,  228;  Smith  v.  Mead,  3  Connect  R.  253;  Medbuiy  v.  Hqddin, 
3  Connect  R.  472 ;  Houghton  o.  Page,  2  N.  Hamp.  R.  42 ;  Dyer  v.  Hunt, 
5  N.  Hamp.  R.  401 ;  Erskine's  Inst  B.  3,  tit  2,  §  39,  40, 41,  p.  514  to  p. 
516;  Trimbey  v.  Vignier,  1  Bing.  New  Cas.  151, 159 ;  S.  C.  4  More  & 
Scott,  695 ;  Andrews  v.  Pond,  13  Peters,  R.  65 ;  Andrews  v.  Hie  Creditorai 
11  Louis.  R.  465 ;  Fergusson  v.  Fyffe,  8  Clarke  &  Finn.  R.  121;  post,  § 
316  a ;  Bayley  on  Bills,  ch.  (A),  5th  edit  by  F.  Bayley,  p.  78;  Id.  Amer. 
Edit  by  Phillips  and  Sewell,  1836,  p.  78  to  p.  86;  1  Burge,  Comment  on 
Col.  and  For.  Law,  Pt  1,  ch.  1,  p.  29, 30 ;  Whlster  v.  Stodder,  8  Martin» 
R.  95 ;  Bank  of  U.  States  v.  Donally,  8  Peters,  R.  361, 373 ;  Wilcox  «. 
Hunt,  13  Peters,  R.  378, 379 ;  French  v.  Hall,  9  N.  Hamp.  B.  137. 
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found,  that  it  did  not,  by  the  law  of  France,  the  Court 
held,  that  no  recovery  could  be  had  by  the  holder 
upon  the  note  in  an  English  Court.  The  Court  on 
that  occasion  said,  that  the  question,  as  to  the  transfer, 
was  a  question  of  the  true  interpretation  of  the  con- 
tract, and  was  therefore  to  be  governed  by  the  law  of 
France,  where  the  contract  and  indorsement  were 
made. 

243.  (2.)  The  same  rule  applies,  vice  versdy  to  the 
invalidity  of  contracts ;  if  void,  or  illegal  by  the  law 
of  the  place  of  the  contract,  they  are  generally  held 
void  and  illegal  every  where.*  This  would  seem  to  be 
a  principle  derived  from  the  very  elements  of  natural 
justice.  The  Code  has  expounded  it  in  strong  terms. 
Nullum  enim  pactum^  nullam  conventionemn,  ullum 
contractunij  inter  eos  videri  volumus  subsecutum^  qui 
contrahunt  lege  contrahere  prohihenie?  If  void  in  its 
origin,  it  seems  difficult  to  find  any  principle,  upon 
which  any  subsequent  validity  can  be  given  to  it  in 
any  other  country. 

^  244.  (3.)  But  there  is  an  exception  to  the  rule, 
as  to  the  universal  validity  of  contracts,  which  is, 
that  no  nation  is  bound  to  recognise  or  enforce  any 
contracts,  which  are  injurious  to  its  own  interest, 
or  to  those  of  its  own  subjects.*      Huberus  has  ex- 

1  Trimbey  v.  VigDier,  1  Bing.  New  Cases,  151, 159;  post,  §  967,  27a 
9  Huberus,  Lib.  1,  tit  3,  De  Confl.  Leg.  §  3, 5  ;  Van  Reimsdyk  v.  Kane, 
1  Gallis.  R.  375 ;  Pearsall  v.  Dwight,  2  Mass.  R.  88,  89 ;  Touro  ».  Cassin, 
1  Nott  and  McCord,  R.  173 ;  De  Sobry  v,  De  Laistre,  2  Harr.  and  John. 
R.  193,  221,  225 ;  Houghton  v.  Page.  2  N.  Hamp.  R.  42;  Dyer  v.  Hunt, 
5  N.  Hamp.  R.  401;  Van  Schaik  v.  Edwards,  2  Jodm.  Cas.  355; 
Robinson  v.  Bland,  2  Burr.  R.  1077;  Burrows  v.  Jemino,  9  Str.  732; 
Alves  V.  Hodgson,  7  T.  R.  237;  2  Kent,  Comm.  Lect  39,  p.  457,  458, 
3d  edit ;  La  Jeune  Eugenie,  2  Mason,  R.  459 ;  Andrews  v.  Pond,  13 
Peters,  R.  65,  78. 

3  Cod.  Lib.  1,  tit  14, 1.  5. 

4  Greenwood  v.  Curtis,  6  Mass.  R.  376,  379 ;  Blanchard  «.  Ru»ell, 
13  Mass.  R.  ],  6;    Whiston  v.  Stodder,  8  Martin  R.  95;  De  Solny  v. 
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a  rale  of  internatioaal  bw.  and  it  b  subject  onij 
CO  the  exceptiocu  that  the  ontiact,  to  which  aid 
is  reqairefi.  shoold  not.  either  in  itself,  or  in  the 
means  used  to  ^ve  it  e&ct,  work  an  injoij  to  the 
inhabitants  of  the  countrr  where  it  is  attempted  to 
be  enforced/'^  Mr.  Justice  Best  (afterwards  Lord 
Wynford;  on  another  occasion  with  great  force  said, 
that  in  cases  turning  upon  the  comity  of  nations 
(cf/miias  inier  cammuniiaies)^  it  b  a  maxim,  that  the 
comitj  cannot  prevail  in  cases  where  it  violates 
the  law  of  our  own  country,  or  the  law  of  nature, 
or  the  law  of  God.  Contracts,  therefore,  which 
are  in  evasion  or  fraud  of  the  laws  of  a  country, 
or  of  the  rights  or  duties  of  its  sulgects,  contracts 
against  good  morals,  or  against  religion,  or  against 
public  rights,  and  contracts  opposed  to  the  nation- 
al policy  or  national  institutions,  are  deemed  nul- 
lities in  every  country,  affected  by  such  considerations ; 
although  they  may  be  ^-alid  by  the  laws  of  the  place, 
where  they  are  made. 

^  245.  Indeed,  a  broader  principle  might  be  adopt- 
ed; and  it  is  to  be  regretted  that  it  has  not  been 
universally  adopted  by  all  nations,  in  respect  to  foreign 
contracts,  as  it  ba.^  been  in  respect  to  domestic  con- 
tracts, tliat  no  man  ought  to  be  heard  in  a  court  of 
justice  to  enforce  a  contract,  founded  in  or  arbing 
out  of  moral  or  political  turpitude,  or  in  fraud  of 
the  just  rights  of  any  foreign  nation  whatsoever.' 
The  Roman  law  contains  an  affirmation  of  thb  whole- 


1  Mr.  JuBtico  Porter  in  Ohio  Insur.  Company  v.  Edmonson,  5  Louis. 

R.  1K)5,  aw),  ;300. 
»  ForbcB  V.  CoctiruiOy  2  Bam.  &  Cres.  R.  448, 471.    « 
3  Armatronj^  v.  Tolcr,  21   Wbeaton  R.  258,  260;   Cfaitty  on  Bills, 

(Rth  edit.),  1^13,  p.  143,  note;  Boucher  o.  Lawson,  Cas.  Temp.  Hard. 

84, 8U,  1U4 ;  Plancho  v.  Fletcher,  Doug.  R.  250 ;  post,  §  355»  357. 
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some  doctrine.  Pacta^  qim  contra  leges  cansiuu- 
tionesque^  vel  contra  bonos  mares  jfunl,  nullam  mm 
luUtere^  induhitati  juris  esO  Pacta^  qtue  turpem  cau- 
sam  continent^  non  mnt  observandaJ^  Unfortunately, 
from  a  ver_y  questionable  subserviency  to  mere  com- 
mtreial  gains,  it  has  become  an  established  formu- 
lary of  the  jurisprudence  of  the  common  law,  thai 
QO  nation  will  regard  or  enforce  the  revenue  laws 
of  any  other  country ;  and  that  the  contracts  of  its 
own  subjects,  made  to  evade  or  defraud  the  laws 
or  just  rights  of  foreign  nations,  may  be  enforced 
in  its  own  tribunals.^  Sound  morals  would  seem 
10  point  to  a  very  diflerent  conclusion.  Pothier 
has  (as  we  shall  presendy  see)  reprobated  the  doc- 
trine in  strong  terms,  as  inconsistent  with  good 
faith,  and  the  just  duties  of  nations  to  each  other/ 
^  246.  A  few  cases  may  serve  to  illustrate  the 
exceptions  under  each  of  the  foregoing  heads.'^  First, 
contracts,  which  are  in  evasion  or  fraud  of  the  laws 
of  a  particular  country.®  Thus,  if  a  contract  is  made 
in  France,  to  smuggle  goods  into  America  in  vio- 
lation of  our  laws,  the  contract  will  be  treated  by 
our  courts  as  utterly  void,  as  an  intended  fraud  u{K>n 
our  lawsJ      And  in  such  a  case,  brought  into  con- 


I  CM.  UK  %  tit.  a,  I  e. 

s  Dig,  Liib,  %  tjt  14,  L  27,  f  I.  See  ftko  1  Cbitt/  on  Comm.  and 
MMnuf.  ch.  4,  [w  83,  Sa 

^  8^  BoQcber  r.  Lawmq,  Cm.  Tamp.  Hard.  85,  60,  194 ;  post,  $  256, 
3157. 

«  Post,  i  257* 

*  Muijr  of  the  eagei  upon  this  aytiject  will  be  found  referred  to  in  llie 
aifantnt  «r  Aitmlronf  r.  Tol«r,  11  Wheaton,  R*  205,  26^ 

•  8eo  I  Boll,  Comm,  j  233  to  247,  p.  232  u>  p.  240,  4Ui  edit ;  Id.  p. 
'J08  to  p.  314, 5tli  edit;  KmrnB  on  ISq.  B.  0,  ch.  8,  4  1. 

'  Set  Uolroati  r,  Johoioii,  Cowper,  R»  all  ;  Amwtroi^  v,  Taler,  U 
Whmmt  9L  356;  Ctmbmo  r.  Blaffit,  2  Wa«h.  Ctr,  R.  98. 
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troversy  in  our  courts,  it  will  be  wholly  immaterial, 
whether  the  parties  are  citizens  or  are  foreigneis. 
So,  if  a  collusive  capture  and  condemnation  are 
procured  in  our  courts  in  fraud  of  our  laws  by  for- 
eigners, who  are  even  enemies  at  the  time,  their 
contract  for  the  distribution  of  the  prize  proceeds 
will  be  held  utterly  vmd  by  our  courts;  although 
the  acts  are  a  mere  stratagem  of  war.  And  it  will 
make  no  difference,  that  the  laws  have  since  been 
repealed,  or  that  the  war  has  since  ceased ;  for  the 
contract,  being  clearly  in  fraud  of  the  laws  existing 
at  the  time,  the  execution  of  it  ought  not  to  be 
enforced  by  the  courts  of  the  country,  whose  laws 
it  was  designed  to  evade.^ 

^  247.  The  same  principle  applies,  not  only  to 
contracts  growing  immediately  out  of,  and  connect- 
ed with,  an  illegal  transaction,  but  also  to  new  con- 
tracts, if  they  are  in  part  connected  with  the  illegal 
transaction,  and  grow  immediately  out  of  it«^ 
Thus,  for  example,  a  man,  who,  under  a  con- 
tract, made  in  a  foreign  country,  imports  goods 
for  another,  by  means  of  a  violation  of  the  laws 
of  his  own  country,  is  disqualified  from  founding  any 
action  in  the  courts  of  that  country  upon  such 
illegal  transaction,  for  the  value,  or  for  the  freight  of 
the  goods,  or  for  other  advances  made  on  them. 
He  is  thus  justly  punished  for  the  immorality  of  the 
act;  and  a  powerful  discouragement  from  the  per- 
petration of  the   act  is  thus  provided.^       And  if  the 


1  Hannay  v.  Eve,  3  Cranch,  R.  242.  See  Jaques  v.  Withy,  1  H.  Black. 
R.  65;  The  Springfield  Bank  v.  Merrick,  14  Mass.  R.  39SL 

9  Armstrong  v.  Toler,  11  Wheat  K.  261, 262,  See  Ounui  v.  Brice, 
3  Bam.  &  Aid.  179. 

3  Ibid. 


378  CONFLICT   OF   LAWS.  [CH.  YIII. 

such  as  packing  them  in  a  particular  way,  there, 
the  seller  is  deemed  active,  and  the  contract  will 
not  be  enforced.^  The  same  doctrine  has  accord- 
ingly been  held  in  other  cases.^ 

^  252.  Huberus  puts  a  case  illustrative  of  the  same 
doctrine.  In  certain  places  (says  he)  particular  mer- 
chandise is  prohibited.  If  sold  there,  the  contract 
is  void.  But,  if  the  same  merchandise  is  sold  in 
another  place,  where  there  is  no  such  prohibition, 
and  a  suit  is  brought  upon  the  contract  in  the  place, 
where  the  prohibition  exists,  the  buyer  will  be  held 
liable,  (Emptor  condemncAitur)  ;  because  the  contract 
therefor  was,  in  its  origin,  valid.  But,  if  the  mer- 
chandise is  sold  to  be  delivered  in  the  other  place, 
where  it  is  prohibited,  the  buyer  will  not  be  held 
liable;  because  such  a  contract  is  repugnant  to 
the  law  and  interest  of  the  country,  which  made 
the   prohibition.' 

^  253.  The  result  of  these  decisions  certainly  is, 
that  the  mere  knowledge  of  the  illegal  purpose,  for 
which  goods  are  purchased,  will  not  affect  the  va- 
lidity of  the  contract  of  sale  of  goods,  intended  to 
be  smuggled  into  a  foreign  country,  even  in  the 
courts  of  that  country;  but  that  there  must  be  scnne 
participation  or  interest  of  the  seller  in  the  act  itself. 

It  is  difficult,  however,  to  reconcile  this  doctrine 
with  the  strong  and  masculine  reasoning  of  Lord 
Chief  Justice  Eyre  in  an*  important  case  upon  the 


I  Waynell  v.  Reed,  5  T.  R.  599 ;  Ligfatfoot  v.  Tenant,  1  Bot.  &  Poll, 
551 ;  Biggs  v.  Lawrence,  3  T.  R.  459 ;  Clogu  v.  Penelula,  4  T.  R.  466 ; 
Holman  v.  Johnson,  Cowp.  R.  341 ;  post,  §  254,  and  note. 

3  Ibid. 

3  Huber.  Lib.  1,  tit  3,  De  Conflictu  Legum,  $  5 ;  S.  P.  Greenwood  v. 
Curtis,  6  Mass.  R.  378;  Ezecutois  of  Cambioeo  v.  Asaigneee  of  MoffiLt,9 
Wash.  Cir.  R.  98. 
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same   subject ;    reasoning,  which  has  much  to  com- 
mend ii  in  point  of  sound  sense,  and  sound  morals. 
"  Upcm   the    principles!  of  the    common    law,"  (said 
he,)  "  the  consideration  of  every  valid  contract  must 
be   meritorious.       The    sale    and   delivery  of  goods, 
nay,  the    agreement    to  sell   and  deliver  goods,  is, 
Ipnmd  facicr  a   meritorious  consideration  to  support 
a   contract  for  the    price.       But  the  man,  who  sold 
misenic   to  one,  who,  he   knew,  intended   to   poison 
his   wife  with  it,  would  not  be  allowed  to  maintain 
an  action  upon  his  contract.      The  consideration  of 
tlie    contract,  in   itself    good,  is    there   tainted   with 
turpitude,  which    destroys    the    whole    merit    of    it. 
I    put    this    strong    case,  because    the    principle   of 
it   will    be    fi^lt   and   acknowledged   without  further 
discussion.     Other  cases,  where  the  means  of  trans- 
gressing a  law   are   furnished,  with    the   knowledge, 
that   ihey  are  intended  to  be  used  for  that  purpose, 
will  differ  in   shade  more   or  less   from   this  strong 
case;    but    the    body  of  the    color   is   the    same  in 
alt.      No   man  ought   to    furnish    another   with    the 
means    of    transgressing   the    law,  knowing,  thai  he 
intended  to  make  that  use  of  them.^' '      The  whole- 
aome   morality  and   enlarged   policy  of   this  passage 
make    it   almost    irresistible    to  the  judgment ;    and, 
indrrd,  the    reasoning    seems    positively    unanswera- 
ble. 

§  224.  The  doctrine  t>f  Lord  Chief  Justice  Eyie 
has  been  expressly  adopted  in  other  cases.  Thus, 
on  one  occasion,^  the  Court  of  King's  Bench  in 
Eo^aiid,  held,  that  a  person,  who    sold    drugs   to  a 


Li^idbiil  r.  Tttitaiit,  1  Bot.  ^  Pull.  351,  35G. 
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brewer,  knowing,  that  they  were  intended  to  be 
used  in  the  brewing  of  beer  contrary  to  an  Act  of 
Parliament,  was  not  entitled  to  recover  the  money 
due  upon  the  sale.  Lord  EUenborough  on  that  oc- 
casion said ;  <<  A  person,  who  sells  drugs,  with  a 
knowledge,  that  they  are  meant  to  be  so  mixed,  may 
be  said  to  cause  or  procure,  quantum  in  Ulo^  the 
drugs  to  be  mixed.  So,  if  a  person  sell  goods  with 
a  knowledge,  and  in  fiirtherance  of  the  buyer's  inten- 
tion to  convey  them  upon  a  smuggling  adventure, 
he  is  not  permitted  by  the  policy  of  the  law  to  re- 
cover such  a  sale."^  And  the  other  members  of 
the  Ckmrt  concurred  in  that  opinion.  Mr.  Justice 
Bayley  added ;  <^  If  a  principal  sell  articles  in  order 
to  enable  the  vendee  to  use  them  for  illegal  purposes, 
he  cannot  recover  the  price.  The  smuggling  cases, 
which  were  decided  on  that  ground,  are  very  fa- 
miliar.''^ There  are  other  cases,  which  adopt  the 
same  general  principle  of  enlightened  justice.'  It 
has,  however,  been  directly  denied  in  some  later  decir 
sions.^  Whether  these  last  decisions  will  be  sustained, 
remains  a  question  for  the  determination  of  other  tri- 
bunals. It  is  difficult  to  perceive  any  just  or  sdid 
ground,  upon  which  a  contract  is  maintainable,  or 
ought  to  betenforced  in  the  tribunals  of  a  country, 
which  is  knowingly  entered  into  in  a  foreign  country, 
with  the  subjects  of  the  former  country  for  the  sale  of 
goods,  which   are    to  be  smuggled  into  it  against  its 


1  IjBJipasi  V.  Hoghef ,  1  Matil^  &  Selw.  5^. 

2  Ibid. 

3  Canaan  v.  Brice,  3  Bam.  &  Adolp.  179, 181 ;  Catlin  v.  Bell,  4  Camp. 
R.18d. 

4  Hodgson  V.  Temple,  5  Taunt  R.  183;  Pellicat  v.  AngeU,3  Gromp^ 
Meea.  &  Rose.  311.    See  also  Johnson  v.  Hudson,  11  East  R.  180l 
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laws ;  for  the  sale  thus  made  is  the  avowed  means  to 
accomplish  the  illega!  end.' 

^  255.  There  seems  at  present  a  strong  inclination 
ID  the  courts  of  law  to  hold,  that,  if  a  contract  is 


t  In  Pellicat  r.  AngeU,  2  Cromp.  Mees.  Sl  Rose.  311,  the  case  was  of 
m  bill  of  ezcfiang^,  accepted  in  France  by  the  defendant^  a  British  sub- 
ject, payable  to  the  plaiDtiff,  (a  Frenchman,]  bein^r  for  the  price  of  goods 
told  by  the  plaintiff  to  tlie  defendant  in  Paris  for  the  avowed  purpose  of 
bmn^  smuggled  into  England.  The  bill  was  sued  \n  the  English  Court 
of  Eicbequcr.  Lord  A  binge r  on  that  occasion  said ;  *^  It  is  perfectly 
dovt  that,  where  parties  enter  into  a  contract  to  contravene  the  laws  of 
their  own  country,  such  a  contract  is  void  ;  but  it  is  equally  clear^  from  a 
hag  mnm  of  euetf  tliat,  the  subject  of  a  foreign  country  is  not  bound 
to  pay  ailegimoce  or  resfiect  to  the  revenue  laws  of  this;  excepi|^ indeed, 
that  where  he  comes  within  the  act  of  breaking  ihecn  biinself,  he  cannot 
reeover  here  the  fruits  of  that  Ulegnl  act.  But  there  is  nothing  illegal 
in  nirrrly  knowing,  tiiat  the  gYx>ds  he  sells  are  to  be  disposed  of  in  coii<> 
tntiOlkPB  of  tbt  fiicai  laws  of  another  country.  It  would  have  been 
most  unlbrlitiMitei  if  it  were  so  in  this  country,  where  for  many  years,  a 
roost  extensive  foreign  trade  was  carried  on  directly  in  contravention  of 
the  fiscal  laws  of  seveml  other  states.  The  distinction  is,  where  he 
Ukes  ui  actual  part  in  the  illegal  adventure,  as  in  packing  the  goods  in 
p«t»hibtted  parcels,  or  otherwise,  there,  he  must  take  the  consequences  of 
his  own  act  But  it  has  never  been  said,  iliat  merely  selling  to  a  party, 
1  to  violate  the  laws  of  his  own  country,  is  a  bad  contract  If  the 
were  true,  which  is  contended  for  on  the  part  of  the  defendant, 
tbil  tbki  ap^ars  upon  the  plea  to  have  been  a  contract  for  the  express 
pitrpoee  of  mnggling  the  gocnk,  it  would  follow,  that  it  would  be  a 
bftteb  of  fbe  eoMimeti  if  ibe  goods  were  not  smnggled*  But  nothing  of 
tbe  kind  sfipoan  upon  the  plea;  tt  only  states  a  transaction,  which  occurs 
about  OKMse  a  week  iu  Paris.  The  plaintiff  sold  the  goods ;  the  defendant 
might  smuggle  them,  if  he  liked,  or  he  might  change  his  mind  the  next 
day ;  it  doee  not  at  all  import  a  contract,  of  which  the  smuggling  was  an 
MMOtisl  liart."  h  appears  to  me  that  this  reasoning  is  wholly  unsatis- 
Ibclory.  TTie  question  is  not,  whether  it  is  a  part  of  the  contract  with  the 
f^nchnian,  tliat  the  goode  shall  be  smuggled ;  but  whether  he  does  not 
knowingly  cooperate  by  tlie  eery  sale,  as  far  as  in  him  lies,  to  accomplish 
the  dlegml  intention  of  a  British  subject  to  smuggle  his  goods  contrary  to 
Ibe  laws  of  his  country.  Can  a  British  tribunal  be  called  u)x>n  to  en- 
Ibne  sqcb  a  contract  ?  Can  it  bo  called  upon  to  aid  a  Frenchman  to 
rec9wr  a  debt,  contracted  for  tbe  purpose  of  violating  British  laws  ? 
Could  a  Frenchman,  selling  poison  in  Fiuice  to  an  Englishman,  for  tbe 
of  poisoning  the  King  or  Qneen  of  England,  recover 
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made  in  foreign  parts  by  a  citizen  or  subject  of  a 
C9untry  for  the  sale  of  goods,  which  he  knows  at  the 
time  are  to  be  smuggled  in  violation  of  the  laws  of 
his  own  country,  he  shall  not  be  permitted  to  enforce 
it  in  the  courts  of  his  own  country,  although  the  con- 
tract of  sale  is  complete,  and  might  be  enforced  in  the 
like  case  of  a  foreigner.^  The  true  doctrine  would 
seem  to  be,  to  make  no  distinction  whatsoever  be- 
tween the  case  of  a  sale  between  citizens  or  sulgects, 
and  the  case  of  a  sale  between  foreigners;  but  to 
hold  the  contract  in  each  case  to  be  utterly  incapable 
of  being  enforced  at  least  in  the  courts  of  the  coun- 
try, whose  laws  are  thus  designedly  sought  to  be  vio- 
lated. Sound  morals  and  a  due  regard  to  international 
justice  seem  equally  to  approve  such  a  conclusion.^ 

^  256.  Pardessus  has  asked  the  question,  whether, 
if  Frenchmen  have  entered  into  a  contract  abroad, 
forbidden  by  the  laws  of  the  place,  where  it  is  made, 
they  can  insist  upon  its  execution  in  France ;  as 
for  example,  a  contract  for  contraband  trade,  or  smug- 
gling against  the  laws  of  that  country.  And  he 
has  answered,  that  he  rather  thinks  they  may ;  since 
this  offence   is  only  a  violation  of  the  law  of  the 


on  8uch  a  contract  in  England  ?  In  Wetherell  v.  Jones,  (3  Barn.  &  Adolpu 
R.  225,)  Lord  Tenterden  said ; ''  When  a  contract,  which  a  plaintiff  aeekf 
to  enforce,  is  expressly  or  by  implication  forbidden  by  the  statute  or 
common  law,  no  Court  will  lend  its  assistance  to  give  it  e^ct  And 
there  are  numerous  cases  in  the  Books,  where  an  action  on  a  contiact 
has  failed,  because  either  the  consideration  for  the  promise,  or  the  act  to 
be  done,  was  illegal,  as  being  against  the  express  provisions  of  the  law, 
or  contrary  to  justice,  morality,  or  sound  policy."  Can  a  contract  be  fit  to, 
be  entertained  in  a  British  Court,  whose  very  object  is  to  aid  in  a  viola- 
tion of  British  laws,  and  policy,  and  morals  ? 

1  Biggs  V.  Lawrence,  3  T.  R.  454 ;  Clugas  v.  Penaluna,  4  T.  R.  406; 
Weymell  v.  Reed,  5  T.  R.  599 ;  Eunomns,  Dial  3,  §  67;  Ezecnton  of 
Cambioso  r.  Assigness  of  Moffat,  5  Wash.  Cir.  R.  96. 

s  Ante,  §  244, 245. 
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foreign  state;  and  governments  in  this  respect  ex*> 
eidse  a  sort  of  mutual  hostility ;  and,  without  open- 
Ij  £ivoring  enterprises  of  a  contraband  nature,  they 
do  not  proscribe  themJ  But  this  doctrine  of  Par- 
deSKUS  is  ceruinly  a  departure  from  the  general 
principle,  that  the  validity  of  contracts  depends 
upon  the  Lex  loci  cmUractds ;  for,  in  the  case  sup- 
posed, the  contract  is  cleariy  void  by  the  laws  of 
ibe  country,  where  it  is  made.  Huberus  holds  a  doc* 
trine  somewhat  different,  and  approaching  nearly  to 
mmmd  j)rinciples.  If  (says  he)  goods  are  secretly  sold 
in  a  place  where  they  are  prohibited,  the  sale  is  void 
ab  initio^  and  no  action  xvill  He  thereon,  in  whatever 
country  it  may  be  brought,  nay  not  even  to  enforce 
the  delivery  thereof;  for  if  there  had  been  a  delivery 
thereof,  and  the  fiuyer  should  refuse  to  pay  the  price, 
he  ivould  be  bound  not  so  much  by  tlic  contract  as  by 
the  fact  of  having  received  the  goods,  and  so  far  he 
would  enrich  himself  at  the  expense  and  loss  of  an- 
other-^ 

^  257.  It  might  be  different,  according  to  the 
received,  although  it  should  seem  upon  principle 
indefensible,  doctrine  of  judicial  tribunals,  if  the 
GOQtracl  were  made  in  some  other  country,  or  in 
the  foreigii  country,  to  which  the  parties  belong; 
for  (as  wc  have  seen)^  it  has  been  long  laid 
down  as  a  settled  principle,  that  no  nation  is  bound 
to  protect,  or  to  regard  the  revenue  laws  of  another 
ooontry;  aod|  therefore,  a  contract  made  in  one 
eotiDtiy  by  sttlgeets  or  residents  there  to  evade  the 
rofieiiiie   laws    of  another    country,   is    not    deemed 
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illegal  in  the  country  of  its  origin.^  Against  this 
principle  Pothier  has  argued  strongly,  as  being  in- 
consistent with  good  faith,  and  the  moral  duties  of 
nations.'  Valin,  however,  supports  it;  and  Emeri- 
gon  defends  it  upon  the  unsatisfactory  ground,  that 
smuggling  is  a  vice  common  to  all  nations.^  An 
enlightened  policy,  founded  upon  national  justice, 
as  well  as  national  interest,  would  seem  to  favor 
the  opinion  of  Pothier  in  all  cases,  where  positive 
legislation  has  not  adopted  the  princijde,  as  a  retalia- 
tion upon  the  narrow  and  exclusive  revenue  system 
of  another    nation/    The    contrary  doctrine    seems 

1  See  Boucher  v.  L&wson,  Cas.  Temp.  Hard.  84, 89, 194 ;  Holman  v. 
Johnson,  Cowper  R.  341 ;  Biggs  v.  Lawrence,  3  T.  R.  454 ;  Clugas  v. 
Penaluna,  4  T.  R.  466:  Ludlow  v.  Van  Rensaellaer,  1  John.  R.  94; 
Lightfoot  V.  Tenant,  1  Bos.  and  Pull.  551,  557 ;  Planch^  v.  Fletcher, 
Doug.  R.  251 ;  Lever  v.  Fletcher,  1  Marsh.  Insnr.  58  to  61,  Ski  edit 

9  Pothier,  Assur.  n.  58. 

3  2  Valin,  Comm.  art  49,  p.  127.  1  Em^rig.  eh.  8,  §  5,  212,  215, 
(p.  215  to  218,  edit^  par  Boulay-Paty,)  and  see  note  of  Estnmgin  to  Po- 
thier, Assur.  n.  58;  1  Marsh,  Ins.  ch. 3,  §  1>  P-  59, 60, 2d  edit 

^  It  is  gratifying  to  find,  that  Mr.  Marshall  and  Mr.  Chitty  have  both 
taken  side  with  Pothier  on  this  point  The  following  pantge  from  a 
work  of  the  latter  expounds  the  reasoning  with  considenLble  force. 
**  There  is  something  in  these  decisions,  to  which  a  liberal  mind  cannot 
readily  assent ;  and  the  impropriety  of  them  seems  to  have  been  hinted 
at  by  Lord  Eenyon,  in  the  before-mentioned  case  of  Weymell  v.  Reed. 
It  is  impossible  not  to  feel  a  greater  inclination  towards  the  opinion  of 
Pothier,  who  observes,  'that  a  man  cannot  carry  on  a  contraband  trade  in 
a  foreign  country,  without  engaging  the  subjects  of  that  country  to  com- 
mit an  offence  against  the  laws,  which  it  is  their  duty  to  obey ;  and  it  it  a 
crime  of  moral  turpitude  to  engage  a  man  to  commit  a  crime ;  that  a  man, 
carrying  on  commerce  in  any  country,  is  bound  to  conform  to  the  laws 
of  that  country ;  and  therefore  to  carry  on  an  illicit  commerce  there,  and 
to  engage  the  subjects  of  that  country  to  assist  him  in  eo  doing,  is 
against  good  faith ;  and  consequently  a  contract  made  to  fitvor  or  protect 
this  commerce  is  peculiarly  unlawful,  and  can  raise  no  obligation.  If 
our  law  be  justifiable  in  protecting  these  transgressions,  it  can  be  only 
on  the  plea  of  necessity.  But  where  is  the  necessity  ?  Shall  we  be 
told,  that  it  is  impossible  to  ascertain  in  the  English  courts  the  complex 
provisions  of  another  country's  revenue  law  ?  Surely  this  argmneiit  can 
avail  but  little,  when  it  is  recollected,  that  in  all  cases,  where  the  aigv- 
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howevefi  firmly  established  in  the  actual  practice 
of  modem  nations  without  any  such  discrimination, 
too  firmly,  perhaps,  to  be  shaken  except  by  some 
Legislative  Act  abolishing  it. 

^  258.  (2)  The  second  class  of  excepted  con- 
tracts comprehends  those  against  good  morals,  or 
leligion,  or  public  rights/  Such  are  contracts  made 
in  a  foreign  country  for  future  illicit  cohabitation 
and  prostitution ;  ^  contracts  for  the  printing  or  cir* 

ment  it  not  conveDient,  the  Uw  of  another  country,  however  complex, 
h  tho  mle,  bf  which  contmcti  ne^tiated  in  that  country  are  tried  and 
ooDitnied.  ft  may  be  true,  that  tho  rtite  of  our  law  w&a  adopted  by  way 
of  retaliatioD  for  the  iiUboral  conduct  of  other  states,  and  is  continued 
from  a  cautious  policy*  But  a  cautious  policy  in  a  great  state  is  hut  loo 
ofVen  a  narrow  policy ;  and»  after  all,  the  beat  policy  for  a  state,  as  well 
as  for  an  individtial,  will  perhaps  he  found  to  consist  in  honesty  and 
honorable  conduct  Indeed  tlie  system  it  so  directly  opposite  to  the  clear 
principles  of  right  feeling  between  man  and  man,  that  nothing  could  have 
withheld  Cbo  ittilet  of  Europe  from  concurring  for  its  total  abrogation, 
except  th*  sanHaaif  of  the  gain  or  loss,  that  attends  upon  it*"  I  Cbitty 
00  Coinniorcc  and  Manuf*,  jk  83,  84 ;  I  Marshall  Insur.  50  to  01,  2d  edit. 
Iff.  Chsoccllor  Kent  has  also  added  his  own  high  authority  in  favor  of 
tlie  role  of  Pothicr*  If©  has  observed ;  "  It  is  certainly  matter  of  sur- 
priso  and  regret,  that  in  such  countries  as  France,  England,  and  the  Unit- 
ad  States,  distinguished  for  a  correct  and  entightened  administration  of 
JiMtle#i  iraitggting  voyages,  made  on  purpose  to  elude  tlie  kws,  and  se- 
im9  tibe  mbjtelf  of  foceign  states,  should  be  countenanced^  and  even 
«llCOIIimgsd,by  thii  Courts  of  justice.  The  principle  does  no  credit  to  th# 
eotnmercial  Jurispntdeiiee  of  the  agc.^  3  Kent,  Comm.  Lect  48,  p.  366, 
367.  3d  edit    See  also  La  Jcune  Eugenic,  2  Mason,  R.  439,  46L 

11  BelV  Comm.  4  !l3^{i.tm  to  p.  *i42,  4th  edit;  Id.  p. 207  to  p.  314, 
SchediL 

*  8m  1  Sclwyii*s  Nisi  Prius,  AasuDipiit,  p.  50,  GO;  Walker  i^.  Perkins, 
3  Burr.  1568;  Gittowood  p,  Curtis,  0  Mass.  R.  379;  Birmington  r. 
WiUki  I  Barn,  and  Aid.  650;  Uoyd  v.  Johnson,  1  Bos.  and  Pull.  340 ; 
Jsoes  «.  Randall,  Cowp.  R.  37 ;  Appleton  v.  Campbell,  2  Carr.  and  P. 
317;  Dm  Sobry  r.  De  Laistre,  2  Harr.  and  John.  R.  ]9<3,  22a— Lord 
Xaaifielil,  in  the  ease  of  Robinson  r.  Bland,  2  Burr.  lOi^,  puts  ihe  very 
etMi,  In  many  countries  (says  he)  a  contract  may  be  maintained  by  a 
eoorlnaa  for  tlie  price  of  her  prostitution ;  and  one  may  suppose  an 
actkNi  to  bt  bnraght  btro ;  bat  tittt  could  never  be  allowed  in  this 
eottntry.    Therefore,  the  kx  loci  cannot  in  aU  cases  govern  and  direct 
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culation  of  irreligious  and  obscene  publications; 
contracts  to  promote  or  reward  the  commission 
of  crimes ;  contracts  to  comipti  or  evade  the  due 
administration  of  justice;  contracts  to  cheat  public 
agents,  or  to  defeat  the  public  rights ;  and  in  short, 
all  contracts,  which  in  their  own  nature  are  founded 
in  moral  turpitude,  and  are  inconsistent  with  the  good 
order  and  solid  interests  of  society.^  All  such  con- 
tracts, even  though  they  might  be  held  valid  in  the 
country,  where  they  are  made,  would  be  held  void 
elsewhere,  or  at  least  ought  to  be,  if  the  dictates 
of  Christian  morality,  or  even  of  natural  justice  are 
allowed  to  have  their  due  force  and  influence  in  the 
administration  of  international  jurisprudence. 

§  259.  (3.)  The  next  class  of  excepted  contracts 
comprehends  those,  which  are  opposed  to  the  na- 
tional policy  and  institutions.  For  example,  con- 
tracts made  in  a  foreign  country  to  procure  loans 
in  our  own  country,  in  order  to  assist  the  sulg'ects 
of  a  foreign  state  in  the  prosecution  of  war  against 
a  nation  with  which  we  are  at  peace;  for  such 
conduct  is  inconsistent  with  a  just  and  impartial 
neutrality;^  contracts  entered  into  with  a  foreign 
government  or  its  agents,  (such  as  for  a  loan  of  money) 
such  government  being  a  new  government,  unac- 
knowledged by  our  own  government,  to  which  the 
party,  entering  into  the  contract,  belongs ;  '  for  a 
like  rule  of  public  policy  applies  to  such  cases; 
contracts  entered  into  by  our  own  citizens  or    others 

1  Seo  Com.  Dig.  Assampsit,  F.  7 ;  Smith  v.  Stotesbuiy,  1  W.  BL  204 ; 
S.  C.  2  Burr.  024;  Foxes  v.  Johnnes,  4  Esp.  R.  97;  Willii  9.  Baldwin, 
Doug.  R.  450;  Walcot  v.  Walker,  7  Vesey,  R.  1 ;  Southey  t.  Sherwood, 
2  Morivale,  435,  441;  Lawrence  v.  SmiUi,  Jacob,  R.  471,  474,  note; 
Jones  V.  Randall,  Cowp.  R.  37 ;  Fergasson  on  Marr.  and  Div.  396, 387. 

s  Do  Wcitz  r.  Hendricks,  9  Moore,  R.  586;  a  C.  2  Bing.  R.  314. 

3  Thompson  v.  Powles,  2  Simons,  R.  194.  See  also  Jones  v.  Gaicia  del 
Rio,  1  Turner  and  Russ.  R.  299. 
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ill  violarioa  of  a  monopiolyt  granted  by  our  own 
country  to  particular  subjects  diereof;*  contracts 
by  our  own  citizens  or  others  to  carry  on  trade  with 
Uie  enemy,  or  to  cover  enemy  property,  or  to  transport 
goods  contraband  of  war;^  contracts  to  cany  in- 
to effect  the  African  slave  trade,  or  tbe  rights 
of  slavery,  in  countries,  which  refuse  to  acknowl- 
edge its  lawfulness,  at  least  if  entered  into  by 
subjects  of,  or  residents  within,  such  countries.^ 
In  all  such  cases  the  contracts  would,  or  might  be, 
held  utterly  void,  whatever  might  be  then'  validity 
in  the  cmnitry,  where  they  are  made,  as  being  inconsis- 
tent with  die  duties,  tlie  policy,  or  the  institutions, 
of  other  countries,  where  they  are  sought  to  be 
enforced*^ 

1  PaUmou  v.  Mills,  1  Dow  and  Clark^^  R.  342. 

a  1  Maish^  Ijmut*  B,  J,  cb.  3,  j  3,  p.  78,  §  4,  p.  85,  2d  edit ;  Grtawold 
f»,  Wftddington,  IG  John.  R.  438;  3  Wlieaton,  R.  Appendix,  35;  Rich- 
ftrdicm  v.  Maiii^  liui,  Co.  6  Mass.  R.  102, 1 10,  1 12,  1 13 ;  Mussdq  r.  Fdea, 
Ml  Mm,  R.  839;  Coolidfe  r.  Inglee,  13  Mtm.  R.  26. 

9  Bmt  Sonuinet'*  Caee,  LoflV't  R.  1  ^  20  Howeirs  Sute  Trials,  79; 
Tmgamoa  on  Marr.  attd  Div.  3[Hi,  3C»7 ;  Madraso  v.  Willed,  3  Bam.  and 
Aid.  3S3;  Forbet  v*  Cochrane,  2  Banu  and  Ctesw,  448 ;  and  espccUlly 
tte  opinkm  of  Bvt,  J.^  I  am  not  imiwaie  of  tlie  beajin^  of  tbe  cue 
of  Gftnwood  V.  Cuttm^  0  hUm,  R,  358,  on  this  point ;  and  withoat  uo- 
dertakiof^  to  crxamint  its  authotity,  it  may  be  sufficient  to  aay,  that  it  is 
not  wttboat  dkfllctiltx  in  iii*  prtnciples  and  application,  as  will  abundantly 
•|ip«r  tooilkw  •labortlo  arguBMnt  of  If  r*  Jiulic^  Sedgwick  in  the  same 
ctfM  (id»  SMEI|  iL)b  ttid  the  later  reaaoning  of  Mr^  Justice  Best  in  Forbea 
9,  Coehfane,  2  Barn,  and  Cretw.  440,  1  have  given,  in  the  text,  what 
■0ttBia  to  me  t<»  be  the  jts«t  doctntie  reaalting  fVoni  the  modem  cases, 
vitfioal  flMMiiil^  t^  aMen*  that  the  authorities  cited  are  fully  in  point. 
Auto,  {  96  a*  Mr.  Chief  Justice  Shaw,  arguendo,  in  tiie  case  of  Com- 
laoiiwcalth  i*.  Avea  (Ant^t  §  J^O  a,  p.  93,  note,)  held,  that  a  suit  brought 
lMi«  upoii  a  Aete  of  hand,  girea  in  «  atate,  where  slavery  was  allowed, 
tot  iIm  pric#  of  a  alatc,  might  b»  mahHaimhle  in  oor  courtSt  and  that  the 
Poosidmtton  would  not  be  invulidated  upon  the  ground  of  the  cousidcra- 
tl  may  be  so  here ;  but  thui  doctnno,  as  one  of  universal  appli- 
t  nay  admit  of  qaestion  in  other  countries,  whero  slavery  may  be 
I  as  inhonmn  and  unjust,  and  against  public  jiolicy* 

<  1  IkU,  Cocnm.  ^  23^1  to  §  450,  p.  23:1  to  p.  240,  4Ui  ediL|  Id.  p,  286 
Ift  pL  3il«  Slh  sidit. 
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^  259  a.  A  case,  illustrative  of  the  same  principle, 
but  of  far  less  repugnancy  to  the  policy  and  interests 
of  the  particular  country,  where  the  rights  under  a 
contract  are  sought  to  be  enforced,  occurred  in 
Louisiana.  A  debtor  in  another  state  made  a  con- 
tract, and  transferred  his  property  to  certain,  credit- 
ors in  preference  to  his  general  creditors,  which  were 
not  deemed  by  the  laws  of  that  state  fraudulent  in 
regard  to  the  latter  creditors;  he  afterwards  came 
to  Louisiana,  and  was  arrested  there;  and  he  then 
by  petition  sought  the  benefit  of  the  insolvent  laws 
of  Louisiana,  by  those  laws  such  a  preference 
would  be  fraudulent;  and  would  deprive  the  debtor 
of  the  benefit  of  a  discharge  under  the  insolvent 
acts  of  the  state.  The  Court  held,  that  as  the 
debtor  sought  the  benefit  of  the  Louisiana  laws,  he 
could  entitle  himself  to  it  only  by  showing  a  com- 
pliance with  all  their  provisions ;  and  that  the  prefer- 
ence, so  given  being  fraudulent  by  those  laws,  he  was 
not  entitled  to  the  discharge.  On  that  occasion  the 
Court  said ;  ^^  But  it  is  said,  that  if  we  put  such  a 
construction  upon  the  act,  we  give  an  extra-terri- 
torial operation  to  our  law,  by  treating,  as  null, 
contracts  sanctioned  by  the  Lex  loci,  and  regarding 
as  fraudulent  those  transactions,  which  were  in  fact 
not  only  legal,  but  meritorious.  To  this  it  may  be 
answered,  that  we  leave  those  contracts  undisturbed, 
and  take  cognizance  of  them  no  further,  than  as 
the  voluntary  disposition  of  property  in  reference 
to  our  own  insolvent  laws,  when  the  insolvent  seeks 
an  extraordinary  remedy,  to  which  he  would  not  be 
entitled  by  the  law  of  his  domicil;  that  of  being 
declared  exonerated  from  the  payment  of  his  re- 
maining debts,  on  the  assignment  of  the  remainder 
of  his  effects.    We  look  at  them  only  so  far,  as  they 
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form  a  condition,  upn  which  depends  his  right  to 
be  dbcfaarged,  and  consequendj  as  pertaining  to 
the  rettiedy  sought  for-  It  is  further  urged,  that  the 
aclar,  spoken  of  in  the  statute,  must  be  shown  to  have 
bwn  done  in  contemplation  of  taking  the  benefit 
of  the  act,  and,  that  it  cannot  be  supposed,  that 
Andrews  had  in  view  the  bankrupt  laws  of  Louisi- 
ana, when  he  made  these  assignments  in  Alabama. 
Takt?u  in  their  literal  sense,  it  is  certainly  difficult, 
if  not  impossible,  to  give  any  legal  effect  to  these 
expressions,  without  resorting  to  the  extravagant 
supposition,  that  the  insolvent  had  procured  his  own 
arrest,  by  colluding  with  some  one  creditor,  and, 
that  he  had  done  other  acts,  which  would  tend  to 
defeat  his  own  projt^ct.  But  the  charge  prayed  for 
does  not  omit  those  expressions,  and  it  is  not  now 
our  dtity  to  inquire,  in  what  sense  they  are  to  be 
tuiderslood,  and  whether,  by  the  general  principles 
of  our  taw,  all  contracts  of  the  kind  spoken  of, 
within  three  months  preceding  insolvency,  between 
debtor  and  creditor,  be  not  presumed  to  be  in  fraud 
of  other  creditors," ' 
♦  ^  269  A.  A  case  of  a  more  difficult  character,  if  in- 
deed it  be  not  of  a  more  questionable  character,  is  one 
put  by  Lord  Brougham,  arguendo^  in  the  course  of 
one  of  hb  judgments.  Speaking  upon  the  point, 
tliat  the  Lex  loci  cantractAs  is  the  governing  rule  in 
deciding  upon  the  validity  or  invalidity  of  all  personal 
coil  tracts,  he  said ;  "  Thus,  a  marriage,  good  by  the 
laws  of  one  country,  is  held  good  in  all  others,  where 
the  question  of  its  validity  may  arise.  For  why? 
The  question  always  must  be  ;  Did  tlie  parties  intend 
to  cQQtraci  marriage  ?     And  if  they  did,  what  in  the 

I  ASk4l«wt  V.  lib  Cn?dttafi,  1 1  hotm*  R.  464,  47P, 
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place,  they  were  in,  is  deemed  a  marriage,  they  can- 
not reasonably,  or  sensibly,  or  safely,  be  considered 
otherwise  than  as  intending  a  marriage  contract.* 
The  laws  of  each  nation  lay  down  the  forms  and 
solemnities,  a  compliance  with  which  shall  be  deemed 
the  only  criterion  of  the  intention  to  enter  into  the 
contract.  If  those  laws  annex  certain  qualifications 
to  parties  circumstanced  in  a  particular  way,  or  if 
they  impose  certain  conditions  precedent  on  certain 
parties,  this  falls  exactly  within  the  same  rule;  for 
the  presumption  of  law  is  in  the  one  case,  that  the 
parties  are  absolutely  incapable  of  the  consent  re- 
quired to  make  the  contract,  and  in  the  other  case, 
that  they  are  incapable,  until  they,  have  complied 
with  the  conditions  imposed.  I  shall  only  stop  here 
to  remark,  that  the  English  jurisprudence,  while  it 
adopts  this  principle  in  words,  would  not,  perhaps, 
in  certain  cases,  which  may  be  put,  be  found  very 
willing  to  act  upon  it  throughout.  Thus,  we  should 
expect,  that  the  Spanish  and  Portuguese  Courts 
would  hold  an  English  marriage  avoidable  between 
uncle  and  niece,  or  brother  and  sister-in-law,  though 
solemnized  under  papal  dispensation;  because  it 
would  clearly  be  avoidable  in  this  country.  But 
I  strongly  incline  to  think,  that  our  Courts  would 
refuse  to  sanction,  and  would  avoid  by  sentence,  a 
marriage  between  those  relatives  contracted  in  the 
Peninsula,  under  dispensation,  although  beyond  all 
doubt  such  a  marriage  would  there  be  valid  by  the 
Lex  loci  contractus,  and  incapable  of  being  set  aside 
by  any  proceedings  in  that  country."  ^ 

§  260.  (4.)  Another  rule,  naturally  flowing  from, 
or  rather  illustrative  of,  that  already  stated,  respect- 
ing the  validity  of  contracts,  is,  that  all  the  formali- 

1  Warrender  v.  Warrender,  9  Bligh,  R.  Ill,  113 ;  pott,  §  226  c. 
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ties,  proofs,  or  authentications  of  them,  which  are 
required  by  the  Lex  loci  are  indispensable  to  their 
validity  every  where  else-^  And  this  is  in  precise 
conformity  to  the  rule  laid  down  on  the  subject  by 
Boullenois.^  Jl  Jltuty  par  rapport  a  la  forme  intrinse 
que  et  conMttutive  des  actes^  suivre  encore  la  /at  du  con- 
trai,  Quand  la  Lot  exige  certaines  formalitesj  les- 
quelles  soni  atiacliees  aiix  choses  memesj  il  faut  suipre 
ta  lot  de  la  situalionJ  Burgundus  has  expressed  tlie 
same  doctrine  in  very  pointed  terms.  Et  quidem  in 
saiptura  inslrumentij  in  solemnitatibus^  et  ceremoniis^ 
ei  general  iter  in  omnibus^  quee  ad  Jortnam  ejusqtie  per- 
fectiotwni  pcrtmenty  speclanda  est  consuetudo  rcgionis^ 
ubijil  mgotiuiio.^  DuuiouHn  says ;  Aut  staiuium  lo- 
quitur dc  his,  qwB  concernunt  nudam  ordinationem  vel 
solemnitatem  actus;  ei  semper  inspicitur  staiuium  vel 
consueiudineni  loci,  ubi  actus  celebratur,  sire  in  con- 
iractibus,  sive  in  judiciis,  sive  in  testamentis,  site  in 
instrumentis,  aut  aliis  conjiciendis.^  And  again ;  In 
coneementibus  amtractum^  et  emergentibus,  sjiectatur 


I  9m  ftattti  {  193 ;  1  Burg^  on  Coroin^nt  od  For  and  Col  Lav,  Ft  1, 
ch,  h  p.  2ti,  30;  3  Burge,  Comm.  Pl  2,  ck  QO,  p.  753  to  p.  764;  Fob1L«, 
CooflU.  d^  Lioia,  K^rue  Etnng.  et  Franc.  Tom.  7,  1840^  $  40»  to  §51, 
p.Sid  Ici  p.  900;  Wamnder  «u  Warrender,  9  Bligb,  111 ;  ante,  $  259  c. 

9  Enkine'a  InaL  B.  3,  UL  3,  ^  39, 4U»  4i«  p.  514, 515 ;  Boullenois,  QiiesL 
Mi%W  p»  5;  Bouhier,  Couu  de  Bourg.  ch*  3t,  §  205;  2  BouJIenoIs,  Observ* 
46,  p.  467;  aot«^  4  240 ;  I  Hertii  Op.  De  Collis*  Leg.  H»  »*  SO,  edit  1737 ; 
tdL  p.  30&»  edit  17ia  See  ali»o  Voet,  ad  Paad.  Lib,  5^  lit  1,  §  51  ;  1 
BonlkDoii,  Ob«iinr,  23,  p*  52.1;  Id*  p.  446  to  p.  400;  Henry  on  Foreign 
I^w,  37,  38  ;  Id.  224;  5  I'ardeiwuv,  Droit  Comm.  art.  1485;  Mr.  Justice 
Manin,  in  Depau  r.  lluxiiplire/s,  20  Martin,  It  1, 22 ;  ante,  ^  122,  §  259  b ; 
lPQ«,i299a. 

^  3  BouUcnoia,  Obaerv.  46»  p.  467 ;  a&to,  4  240  \  I  BouUenoifl,  Obaerv* 
23^9^481.4112* 

*  Bvrgttsulua,  Tract,  4,  o.  7,  o.  29 ;  poatt  ^  300  a;  2  BouUeaois,  Obtenr. 
»^4JiO,4SL 

*  Moiia.  Opera,  Oxcumot  Cod.  Lib,  1,  tit  I  1  1  ronclua.  de  Statut 
Toiit.a,p.$H«^ttt681}  poit,  §  441,  479  k 
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locusy  in  quo  contrahitur ;  et  in  concementibus  mertsm 
solemnitatem  cujuscunque  Mtusj  locus^  in  quo  tile  eel- 
ebratur}  Casaregis  says  ;  Communissima  enim  est 
distinctioj  quod  aut  disseritur  de  modo  procenendi  in 
judicioj  aut  de  juribus  contractus,  cui  robur  et  sped- 
alis  forma  tributa  est  a  stattitOj  vel  a  contraheniibus. 
Et  in  primo  casu  attendendum  sit  staiutum  loci,  in  quo 
judicium  agitatur ;  in  secundo,  verOj  casu  attendatur 
staiutum  loci,  in  quo  fait  celebratus  contractus.^ 
Hertius  is  still  more  direct  Si  Lex  actui  formam 
datj  inspiciendus  est  locus  act&s,  non  domiciliij 
non  rei  sitte;  id  est,  si  de  solemnibus  qweraiur, 
si  de  loco,  de  tempore,  de  modo  acttis,  ejus  loci 
habenda  est  ratio,  ubi  actus  sice  negoiium  celebra- 
tur?  Christinaeus,  Everhardus,  and  other  distin- 
guished jurists,  adopt  the  same  doctrine.^  And  it 
seems  fully  established  in  the  common  law.  Thus, 
if  by  the  laws  of  a  country  a  contract  is  void,  un- 
less it  is  written  on  stamp  paper,  it  ought  to  be 
held  void  every  where ;  for  unless  it  be  good  there, 


1  Molin.  Opera,  tit  1,  De  fieft,  $  12,  Gloss.  7,  n.  37,  Tom.  1,  p.  224. 
edit  1681. 
9  Casaregis,  Disc.  Comm.  179,  n.  59. 

3  Hertii  Opera,  Collis.  Leg.  §  4,  n.  10,  p.  126 ;  Id.  xl  59,  p«.  148,  edit 
1737 ;  Id.  p.  179,  p.  209,  edit  1716;  post,  §  3,  8, 10, 11.  See  ako  Co- 
chin, GBuvres,  Tom.  1,  p.  72,  4to.  edit ;  Id.  Tom.  3,  p.  26 ;  Id.  Tom.  5,  p. 
697  ;  D'Aguesseau,  CEuvres,  Tom.  4,  p.  637,  722, 4to.  edit 

4  Everhard.  ConsiL  72,  n.  11,  p.  206 ;  Id.  n.  18,  p.  207 ;  Id.  27,  p.  309 ; 
post,  §  300  b  ;  ChristiD.  Decis.  283,  Vol.  1,  p.  355,  n.  1,  4,  5, 8, 9, 10, 11 ; 
post,  §  300  c ;  Molin.  Comment  ad  Consuet  Paris,  tit  1,  §  12;  Glosa.  7,  n. 
37,  Tom.  1,  p.  224 ;  post,  §  300  d;  2  Boullenois,  Observ.  46,  p.  460,  461 ; 
ante,  §  122.  —  Dumoulin  pushes  the  doctrine  further,  and  mjb  ;  £t  est 
omnium  Doctorum  sententia,  ubicumque  consuetude,  vel  statutnm  locale, 
disponit  de  solemnitate,  vel  form&  actus,  ligari  etiam  eKteros  ibi  ac- 
tum ilium  gerentes,  et  gestum  esse  validum,  et  eflScicacem  nbique,  etiam 
super  bonis  solis  extra  territorium  consuetudinis.  Molin.  Consil.  53;  $  9; 
Molin.  Oper.  Tom.  2,  p.  965,  edit  1681 ;  2  Barge,  Comm.  on  Col.  and 
For.  Law,  Pt  2,  ch.  9,  p.  865,  866;  post,  $  441. 
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to  tiie  admissibility  of  other  proof  of  the  contract 
in  the  foreign  court,^  where  a  suit  was  brought 
to  enforce  it;  or  if  the  contract  concerned  real  or 
immovable  property,  situated  in  another  country, 
whose  laws  are  different,  respecting  which,  as  we 
shall  presently  see,  there  is  a  difference  of  opinion 
among  foreign  jurists,  although  in  England  and 
America  the  rule  seems  firmly  established,  that  the 
law  rei  siUB^  and  not  that  of  the  place  of  the  con- 
tract, is  to  prevail,* 

^  ^0  a.  So,  where  the  forms  of  public  mstruments 
are  regulated  by  the  laws  of  a  country,  they  must  be 
strictly  followed,  to  entitle  them  to  be  held  valid  else- 
where.     As,  for  example,  if  a  protest  of  a  bill  of  ex- 


country  was,  in  order  to  ascertain,  whetheft  the  instninient  was,  or  was 
not,  valid."  With  great  submission  to  his  Lordship,  this  ^reasoning  is 
wholly  inadmissible.  The  law  is  as  clearly  settled,  as  any  thing  can 
be,  that  a  contract,  void  by  the  law  of  the  place,  where  it  is  made,  is  void 
every  where.  Yet,  in  every  such  case,  whatever  may  be  the  incon- 
venience, courts  of  law  are  bound  to  ascertain,  what  the  foreign  law  is. 
And  it  would  be  a  perfect  novolty  in  jurisprudence  to  hold,  that  an  in- 
strument, which,  for  want  of  due  solemnities  in  the  place,  where  it  was 
executed,  was  void,  should  yet  be  valid  in  other  countries.  We  can 
arrive  at  such  a  conclusion  only  by  overturning  well  established  princi- 
ples. The  case  alluded  to,  before  Lord  Hardwicke,  was  probably  Boucher. 
V,  Lawson,  (Cases  T.  Hard.  85,);  Id.  194,  which  was  the  case  of  a  con- 
tract between  Englishmen,  to  be  executed  in  England,  to  carry  on  % 
smuggling  trade  against  the  laws  of  PortugaL  •  £x>rd  Hardwicke  said, 
that  such  a  trade  was  not  only  a  lawful  trade  in  England,  but  very  much 
encouraged.  The  case  is  wholly  distinguishable  from  the  preietttcaso; 
and  from  that  of  any  contract  made  in  a  country  and  to  be  executed 
there,  which  is  invalid  by  its  laws.  A  contract  made  in  Portugal  by 
persons  domiciled  there,  to  carry  on  smuggling  against  its  laws,  would, 
or  ought  to  be  held  void  every  where.  See  also  3  Chitty  on  Comm.  and 
Munf.  ch.  %  p.  166. 

1  Ludlow  V.  Van  Rensselaer,  1  John.  R.  93 ;  James  v.  Catherwood,  3 
Dowl.  &  Ryl.  IIK).  See  Clarke  v.  Cochran,  3  Martin,  R.  358, 360, 361  *, 
Brown  v.  Thornton,  6  Adolp.  &  Ellis,  R.  185 ;  Yates  v.  Thompson,  3  Clarke 
&  Fin.  R.  544. 

3  Post,  §  363  to  373,  435  to  445 ;  Fcelix,  Confl.  des  Lois.  Ravne 
Etrang.  et  Franc.  Tom.  7, 1840,  §  40  to  50,  p.  346  to  p.  359. 


CH-  vm.] 


FOREIGN    CONTRACTS. 


395 


tchange,  made  in  anotlier  state,  is  required  by  the  laws 
H>f  that  state  to  be  under  seal,  a  protest,  not  under 
[seal,  niil  not  be  regarded  as  evidence  of  the  dishonor 
[or  the  bill.' 

^261.  The  ground  of  this  doctrine,  as  common- 

Ij   stated,   is»  that    every   person,   contracting    in   a 

l^cnuntry,  is   understood    to   submit  huuself  to  the  law 

of  the    place,  and    silently    to    assent   to   its   action 

ujion    his   contract.       Paul    Voet  has  expressed  it  in 


the    following 


language. 


Quid  si   de   contractibns 


Iprt^frie  diciis^  ei  quidem  eorum  sohmnibus  contentto; 
quis  locus  sptctabitur,  an  domicilii  contrahentis^  an 
foci,  nbi  qtiis  conirahit?  lUspondeo^  ctjirmanter; 
Posterius.  Quia  cefiseiur  quis^  semet  conirakendo^ 
legibus  istius  laci^  uhi  conirahit^  etiam  raiiotie  solem- 
subjirere  voluisse.      Ut  quemadmodum  loci  coil- 

'mteiuda  subirUrat  conlractum^  rjusque  est  declaratim 
Ua  iiiam  loci  staiutum^     It  would,  perhaps,  be  more 

t  Tielroor  v.  Roberts,  11  LouSs.  K,  14;  BftjUc  of  Rochester  v.  Gruy,  2 
HUl  N.  Y.  Rop.  237. 
»  P*  Voet,  De  Sut  4  9,  ch.  2,  n.  9,  p.  267  j  R  p.  333,  tdiL  J6G1  \  Cochin, 
(l£itvrei,  Toou  5,  p.  697,  4to»  ffdit ;  Ferguason  on  Mam  and  Div.  3£)7 ;  2 
K>ia«  Obaenr*  4(1,  p.  475,  47ll  -,  U.  500,  501,  502 ;  Casare^s  Disc. 
\  17%  \  M  %  ante,  (  123.  —  Boullaiioiay  and  aome  other  juriata  contest  the 
^ttaifaraality  of  this  prGnumcd  aasent  lo  tlie  law  of  tlie  place  of  ilie  cod- 
Irmct ;  atwl  aascrt,  that  the  principle  geoemlly  and  broadljr  taken,  genera- 
i  at  cniofneni  (nnditer  et  indiatinct^,)  is  not  correct  Bat  where  do 
olhif  plaoa  of  pcrforaiance  ii  pointed  out,  it  ecema  diflicult  to  aee,  what 
tAm  law  if  to  fovera*  Sae  2  BoulJenoia,  Obeerv.  46,  p.  457,  458,  450 ; 
M.  501,  503  to  516;  Boohier,  Cout  do  Bovrg*  ch.  21,  §  im,  192 ;  Voet, 
Da  Slat  $  9,  oh  2,  $  10,  p.  209 ;  Id.  p*  %25,  edit  imL  Hertina  even  goes 
10  fiv  at  to  a^,  iJbal  iha  Uw  of  tha  place  of  a  contract  dues  not  govern, 
vhavQ  the  party  ia  a  atraoger,  ignorant  of  \U  laws ;  "  Non  valet,  at 
taltfiia  tgoorafit  aututuin.^  1  Hertii  Opera,  De  Collia*  Leg.  $  4,  p. 
la^  1^,  i  lOp  edit  1737;  Id.  p.  179,  edit  1716.  See  abo  2  Boul- 
kBoii^  Obaarv.  ¥\  \i.  502.  Can  a  stranger,  living  in  a  country,  plead  ig- 
IMWCi  of  tha  lawn  of  titat  countiy  in  hia  defence  ?  k  he  not  bound  by 
tfMm^  wbathor  ha  kaowa  them,  or  not  ?  Hubema,  on  the  contrary,  bolda, 
thai  tiw  law  of  the  placo  of  tho  eontiact  governs,  not  only  in  respect  to 
thoa«,  who  ara  domiciled,  but  tboaa,  who  are  commorant  there,  lluberua, 
Lib.  J,  tit  3^  Da  Con^t  Leg.  {  a 
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correct  to  say,  that  the  law  of  the  place  of  the  con- 
tract   acts    upon   it,   independently  of   any   volition 
of  the  parties,  in  .virtue  of  the  general  sovereignty, 
possessed   by   every  nation,  to  regulate  all   persons, 
and  property,  and  transactions,  within  its  own  terri- 
tory.^    And,  in  admitting  the  law  of  a  foreign  coun- 
try  to    govern    in  regard  to  contracts  made   there, 
every  nation    merely    recognises,    fiom  a    principle 
of  comity,  the  same   right  to  exist  in  other  nations, 
which  it  demands,  and   exercises  for  itself.^      Some 
foreign  jurists  make   an  exception  from  the  general 
rule  in  cases  of  contract,  made  in  a  foreigii  country  by 
any  persons,  for  the  purpose  of  evading  the  revenue 
system,  or  the  local  solemnities,  prescribed  by  the  laws 
of    their    own    country,   respecting   such   contracts.' 
Thus,  Paul  Voet  lays  it  down  among  his  exceptions. 
Nisi  quisj  quo  in  loco  domicilii  evitaret  molestam  aliquam 
vel  sumptuosam  solemnitatem^  adeoque  in  fraudem  sui 
staiuii  nulld  necessitate  cogente  alio  proficiscatur,  etmox 
ad    locum  domiciliij  gesto  alibi  negotioj  revertatur.* 
Nisi  etiam  extra  locum  domicilii  velii  uH  statuto  suee 
patrice  favorabilij  quoad  solemnia;  tu  forte  contractus 
alibi  ita  gestuSj  ubi  alia  solemnia  erant  adhibenda,  ex 
cequo  et  bono  in  patria,  sustineretur.^ 

^  262.  Illustrations  of  this  rule  might  be  easily 
multiplied.  Thus,  by  the  English  and  American 
law,  contracts,  which    fall    within    the    purview  of, 

1  See  the  opinion  of  Mr.  Chief  Justice  Marshall  in  Ogden  v.  Saondeis, 
12  Wheat  R.  332, 338  to  347. 
3  Blanchard  v.  Russell,  13  Mass.  R.  1,  4. 

3  P.  Voet,  De  Statut  §  9,  ch.  2,  n.  9,  p.  968,  Excep.  3, 4;  Id.  p.  334, 
edit  1661. 

4  P.  Voet,  de  Statut  §  9,  ch.  2,  Ex.  2,  p.  268,  edit  1715;  Id.  p.  3M, 
edit  1661. 

5  Ibid. 
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what  is  called,  the  Statute  of  Frauds,  are  required 
to  be  in  writing;  such  are  contracts  respecting 
the  sale  of  lands,  contracts  for  the  debts  of  third 
persons,  and  contracts  for  the  sale  of  goods  beyond 
a  certain  value.  If  such  contracts  made  by  parol, 
(per  verba^)  in  a  country,  by  whose  laws  they  are 
required  to  be  in  writing,  are  sought  to  be  enforced 
in  any  other  country,  they  will  be  held  void,  exactly 
as  they  are  held  void  in  the  place,  where  they  are 
made.  And  the  like  rule  applies,  vice  vers6^  where 
parol  contracts  are  good  by  the  law^  of  the  place, 
where  they  are  made;  but  they  would  be  void,  if 
originally  made  in  another  place,  where  they  are 
aixight  to  be  enforced,  for  want  of  certain  solem- 
nities, or  for  want  of  being  in  writing,  as  required  by 
the  local  law.*  It  is  a  very  different  question,  as 
we  shall  presently  see,  what  rule  is  to  prevail,  where 
the  contract  respects  real  or  immovable  property, 
and    the   law  of  the   place   of  the  contract  and  that 

A  2  Boulloiiuis,  ObdOfv.  33,  p*  459,  400,  401;  1  BouUeoob,  Oboerv. 
4a,  p.  4^  to  pw  408 ;  U,  499 ;  Id.  506 ;  Id.  523 ;  Erskine's  Inst.  B.  3,  tit  2, 
}  dll,  10 ;  Vidal  v.  Thooipioti,  U  Martin,  R.  23 ;  Casaregis,  Dbc.  179,  n.  59, 
§0 ;  1  Hertii  Opera,  De  Colli*.  Leg,  p.  148,  §  50,  edit  1737 ;  BouUetioij, 
Queat  d«  la  Coatmr.  des  Lobu  p.  5 ;  Ltvennorc  Diaa.  p*  4t>»  §  41 ;  1 
Biifg#,  Oxam*  Pu  1,  cb-  1,  p.  29;  3  Burge,  Comro.  p  2,  ch.  20,  p.  758 
to  p,  769|  709$  AUes  v,  Hodgson,  7  T.  E*  241;  Clegg  v.  Levy,  3 
Cuikp*  106*  But  aoe  Wynne  9.  Jackaon,  2  Eusaell,  R.  251 ;  and  i&mea 
w>  Catherwood^  3  IMwL  and  Ryl.  190;  ante,  {  260,  and  note,  p.  216; 
poiCt  j  dSSt  to  f  373*  Uoriiua  aeeini  to  think,  tbat,  if  foreigners  in 
Afiotbtr  ooontiy  make  a  contmct  according  to  the  law  of  tlieir  own 
ooantiy  {hoih  belonging  to  tbe  same  country,}  in  anch  a  case,  the  con- 
tact will  arail  in  their  own  countiy»  even  if  not  made  according  to  the 
Its  loci  contraciui.  I  Hertii  Opera,  De  CoUis^  Leguin,  §  10»  p.  126, 
im,  edit  irJ7  J  Id,  !>,  179,  ISO,  181,  edit  171^  So  is  Voet,  de  StatuL 
(  %  ch*  2,  Excep.  4,  p.  2G8,  e^Jt  171G ;  Id.  p,  325,  edit  IGGL  But  Boul- 
laatik  hu  obsfired,  that  he  does  not  find  any  autliors,  who  are  of  opinion, 
llitti  mmk  ft  eodUmcl  made  elsewhere,  according  to  the  law  of  their  own 
eonxtaj^  ought  to  have  place  even  beyond  the  country*  2  BoullenoiSi 
Ob«tnr.46|pb4S0. 

Confi.  $i 
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of  the  situs  rei  require   different    forms  and  solem- 
nities to  give  validity  to  them.^ 

^  262  a.  But,  suppose  goods  are  bargained  for  by 
a  merchant  in  one  country,  to  be  paid  for  on  delivery 
by  a  merchant  in  another  country,  who  is  domiciled 
there,  and  has  given  the  order  therefor ;  and  the  law 
of  the  country,  where  the  bargain  is  made,  does  not 
require,  that  there  should  be  any  memorandum  there- 
of in  writing ;  but  the  law  of  the  country,  where  the 
delivery  is  to  be  made,  does  require  such  a  memoran- 
dum in  writing.  By  what  law  is  the  bargain  to  be 
governed ;  by  the  law  of  the  place  of  the  bargain, 
or  by  that  of  the  place  of  delivery  ?  It  seems  to  have 
been  thought,  that,  in  such  a  case,  the  law  of  the 
place  of  delivery  is  to  govern.^ 

1  Poet,  §  363  to  373,  §  435  to  445;  1  Boullenois,  Obaerv.  23,  p.  448 
to  p.  472. 

9  The  case  of  Acebal  v.  Levy,  10  Bing.  R.  376,  seems  to  have  involved 
this  very  question,  although  it  does  not  appear  to  have  attracted  the  at- 
tention either  of  the  Bar  or  of  the  Court  The  case  went  off  upon  a 
supposed  variance  between  the  counts  and  the  evidence.  The  statement 
of  the  facts  in  the  body  of  the  Report  does  not  show,  whether  the  goods 
in  the  case,  which  were  sold  and  shipped  at  Gigon  in  Spain,  by  order  of 
an  agent  of  the  defendants,  were  to  be  sent  to  the  defendants  in  England, 
were  sold  to  be  paid  for  in  England  afler  their  arrival  and  delivery  there, 
or  were  to  be  paid  for  on  their  shipment  But  Lord  Chief  Justice  Tindal 
in  delivering  Uie  opinion  of  the  Court  said,  that  in  point  of  fact  the  parol 
evidence  at  the  trial  established,  that  the  price*  of  the  goods  was  to  be 
the  current  shipping  price  at  Gigon ;  and  to  be  paid  for  on  the  delivery 
thereof  in  England.  The  defendants  refused  to  receive  them ;  and  the 
agent  of  the  plaintiff  then  sold  them  for  account  of  the  plaintiff  and  the 
action  was  brought  for  the  difference  between  the  price  of  the  pur- 
chase, and  the  sale  thus  made.  One  of  the  objections  taken  was,  that 
there  was  no  memorandum  in  writing  required  by  the  English  Statute  of 
Frauds.  The  objection  was  not  sustained,  because  the  Court  thought, 
that  there  was  a  sufficient  memorandum ;  but  the  memorandum  varied 
from  the  counts  in  the  declaration.  But  the  Court  and  Bar  seem  to  have 
supposed,  that  the  English  Statute  of  Frauds  did  apply  to  the  case; 
which  is  certainly  a  matter  open  to  much  discussion,  and  as  we  shaU 
presently  see,  (post,  §  285,  §  318,)  has  been  thought  open  to  a  veiy  dif- 
ferent conclusion.    See  Vidal  v.  Thompson,  11  Martin,  R.  23»  94,  SKS. 
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§  263,  (5.)  Another  rule,  illustrative  of  the  same 
.[general  principle,  is,  that  the  law  of  the  place  of 
the  contract  is  to  govern,  as  to  the  nature,  the  obli- 
gation, and  the  interpretation  of  the  contract ;  Locus 
eontracifis  regit  actum}  Again  ;  Qtiod  si  de  ipso  con- 
tractu qu€tratur  (says  Paul  Voet)  ^et*  de  ncUurd  ipsius^ 
$eu  de  m,  qiue  ex  tutturd  contractus  veniuiU^  ptUa 
fidejussioncj  etc.  eiiam  spectandum  est  loci  statutum^ 
ubi  contractus  celebratur ;  quod  ei  contrahenies  semet 
accammodare   prcesumantur.^     First,  as  to  the  nature 


1  1  Eiii6r.  Amor,  eh*  4,  §  8,  p.  122,  125,  12a  See  Caaarefb,  Disc. 
179, }  60 ;  Efikino'f  InsL  E  3,  tit.  2,  §  39,  40,  p.  514,  515 ;  Delvalle 
f,  Plomer,  3  C»miK  R,  444;  Harrison  r,  Steny,  5  Crunch,  289;  Le 
Roy  0.  Crowiunshictd,  2  Mason^  R-  15;  Yao  Reimsdyke  r.  Kane,  1 
Gallia.  R,  371 ;  2  Kent,  Comm.  LecL  37,  p,  304,  Lect*  m,  p.  45@  U> 
460, 3d  edit ;  a  P  Fergtison  v.  Pyfie,  3  Clarke.  ^  FitL  121,  140. 

«  P.  Voet,  De  Stat  ^9,  ch.  %  }  10,  p.2G0»  edit.  1737;  td.  p.  325,  edit  1061. 
J*  Vort  la  atill  mora  full  on  the  same  point.  Voet,  ad  Paud.  Lib.  4,  tit*  1| 
{  2!l,  p,  210,  241.  Si  adversua  contractura  (aajrahe)  aliud^e  negotium  fea- 
tam  factuoire  roe  tit  ut  mr,  dum  qnla  aut  luclu,  aut  dolo,  aut  errore 

kpaua,  datnoum  neum  i  Jo,  tranai^eiido,  boU  endo,  fidejubendo,  he- 

mdilatem  tdcimda,aliuvo  simili  modo;  recte  interpretea  statuisae  arbitror, 
le^ea  re^onia  la  quik  contractum  gestumve  est  id,  contra  quod  reatitutio 
petitnr,  locum  sibi  debero  vindieare  in  tcrtninanda  ip6&  leetitutionis  contro- 
vetaii,  aive  rat  illa^,  de  quibna  conUacium  est,  et  in  qoibus  Issio  contigit, 
eodetn  in  loco,  sive  alibi  miuxn  sinL  Net*  interentt  uirum  Issio  circa  res 
ipns  contigffit,  velati  pluris  minorisve,  quam  s^quum  est,  errore  justo 
difltfictaa,  an  feio  propter  neglecta  solennia  in  loco  contractiis  de- 
al derata.  8i  tJunen  contractua  itupl omentum  non  in  ipso  contractus 
loco  fieri  debeat,  ted  ad  locoin  alium  sit  destinatum,  non  ]ocl  con- 
tractus, sed  implenteuti  !e^  spectandas  esse  ratio  suadet:  m  ita,  secun- 
dum ci^us  loci  jam  implementum  accipere  debuit  contractus,  juxta  ejus 
ctiam  Icgm  roaoivatur.  Boullenois  says,  that  Jurists  distinguish  four 
things  in  eon  tracts,  (1.)  Hubstantiula  coniracttiuin ;  (2.)  Naturalia  con- 
tncuitun  ;  (3.)  Accidcntalia  contractuuui ;  (4.)  Solomnia  contractuuin. 
tie  says ;  ll'  appeiletit  substantialia  cuntractuuin,  tout  ce  qui  sert  i  la 
tnt^neure  des  contrats;  c*est-4-direi  tout  ce  qui  est  de  Fea- 
d^tonniiianl  la  rmlure  de  chaque  acte,  el  aana  qnoi  li  ne  seroit  paa 
lei  aete.    Subatantialia  aunt,  quas  ita  fonoam  et  eatentiam  uniuscujua- 

ic  actus  conatitattnt,  ut  sine  iis  talis  actus  eeee  non  poeait,  cum  forma 
■t  id,  quod  est    Buivaot  cettie  di^fimtion,  le  conseutcment 
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of  th^   crmtract:   by    which    is    meant    tbose  cpiaE- 
cjei.    which     properlj    beioae    id    it.    and    by    law 


^jts^  ?ir.jin  fiaam  rx^m  lea  ecotnfiL  Ik  cbamE,  <E  Lb  pizx  ie  Li.  dioie 

-in  cr>ntnt  ^  Tencey  pertinent  a<d  JoboaziGiIia.  fuiiLrJi'  riiiim  et  ad  speckm 

c//Otnitti»  Vitwtitn^iidaa :  et  eijea  aaat  tpffffmpnt,  occcMurea,  intrinaeqiics 

<!t  'V/cntit'iUT^  <^an  ccntrst,  qae  stne  m  mcsnm  fn  fentmr,  noa  ¥«- 

kat*    Nitf aniki  eontnctoimiT  ee  loot  les  ntEi  et  lea  CBgifemenls  qui 

i«neDt  et  dehvect  ^  U  nature  et  de  Fespece  dei  mmriftii  doot  il  •'agit. 

Natoralia  eontractnom  rhfcniitixr  ea,  <{ifle  pemieat  et  iDUMnt  a  oatma.  et 

pocettate  eojT3a«pe  actm ;  sed  ejoa  fonnam  mmt  eaoMBOBL    Telle  eat  la 

garuitie  daaa  la  vente.    Maiapar  lappoct  accaen|;ageaientaqai  dtovent 

des  e4>nt/atay  oo  es  diatingne  de  deaz  aoctea.    II  j  en  a^  qye  aunt  inte^■^ 

iothiMeea  et  tnaeparabilia ;  c'est-i-dire,  qui  SGOt  Ijea  et  attach^  i  dtaqne 

eapec«  de  cootnXBj  et  qai  aont  propres  a  chacim  de  cea  contratB,  soiraiit 

U  difftreote  oatnre,  dont  Da  sont.    Que  natois  contfactua  cohcErent,  et 

mm  veloti  prnprm  poaaeaiiones,  propric  afibctiooes  ab  cawiitiallbps  CDjaa- 

qae  contractaa  priocipiia  enate.    Telle  eat,  dana  on  contnt  de  Tente,  la 

n^ceaait^  qoe  le  doouune  de  la  chose  vendoe,  aoct  timiisfei^  a  P  Acqn^ 

renr ;  et  ^  cet  ^gard  on  ne  peat  se  soostraire  a  cea  choaea ;  on  ne  poonoit 

paa  fin  cffei  itipaler,  qoe  le  domine  de  la  choae  Felidoe  ne  paaaeroit  paa 

A  Tacqu^reur ;  et  il  j  en  a  qui  ne  naiasent  que  de  1  oaage  ordinaire  oo  on 

cat  d^en  convenir,  et  qui,  k  raison  de  ce,  sont  toajooia  pi^aumea  dtre  con- 

vonus  par  Ics  Partica.  Qus  ex  consuetudine  etiam  inannt  omtractibas,  qnas 

con^uctudo  in  natoram  quasi  contractus  transiit;  etonleaappeDe,  externa 

ot  fKjparabilia.    Telle  est  la  garantie  de  fait  dana  nne  ce«on,  et  k  cet 

Sigurd  on  pcut  y  d^roges,  les  Parties  peuvent  stipoler  qu'il  n*j  anra  d'aotre 

garantio  quo  cello  que  1'  on  appelle  garantie  de  droit    Accidentalia 

contractus,  cc  sont  les  choses,  qui  ne  sont  point  de  la  substance  con- 

stitijtivo  do  r  acto,  qui  no  fluent  et  ne  d^rivent  point  de  sa  nature  et  de 

son  cspoco,  ot  no  tombcnt  point  en  convention  ordinaire ;  mais  qui  ne  se 

roncontront  dans  les  contrats  que  parce  que  les  parties  en  conviennent 

Accidentalia  contractus  easunt,  quee  neque  substantiam contractuom  con- 

Ntitiiunt,  ncquo  ex  natura  etpotestate  contractus  dimanant,  sed  pro  volun- 

tato  contrnhontiuro,  adjici  contractibus  solent,  veluti  varia  pacta.    Je 

voudrois  njoutor,  ot  cncoro  cclles,  qui  ne  sont  requises  que  par  des  dispo- 

n'li'umn  Krgalcs,  k  la  v^rit^,  mais  pures  locales  comme  la  n^cessit^  de 

(lontinr  caution  pour  la  gnrantio  d'un  contrat,  laquelle  a  lieu  dans  certaina 

rndmitN.    Knfln,  il  y  a,  solomnia  contractuum ;  et  on  en  distingue  de 

doux  HortoM,  solcmnia  intrinscca,  et   solemnia  extrinseca.      Solenmia 

ititritmrca  sunt  ca,  quo  insunt  in  ipsa  forma  cujusque  actus,  neqae  sep- 

nmri  nb  ra  possunt ;  lollcs  sont  les  choses  qui  appartiennent  A  la  preave 

ot  t\  rnuthcnticit^.  do  ractc,  et  qui  comme  telles  sont  partie  de  ce  qui  con- 

Rtituo  TiHre  ot  Toxiitcnce  do  cot  acte ;  aussi  sont-elles  appellees  par  quel- 

<luos-uni  lubstantialia  contractuum.    Solemnia  extrinseca  sunt  ea,  que 
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custom  always  accorapaDy  it,  or  iahere  in  it.^ 
roreigit  jurists  are  accustomed  to  call  such  qualities 
)fittimUm  contractUs^^  Ea  enim^  qum  mUoritate  legis 
commeiudinis  contractum  catnitantur^  eidem  adhe- 
tnl,  Naiuralia  it  Doctorihus  appcllantur.  fjex  enim 
altera  est  quasi  fmluraj  et  in  naturam  tratisit.  Atgue 
quoad  mituralia  contractuum  ettam  forenses  statuta 
loci  contractus  observiire  debent?  Thus,  whether  a 
contract  be  a  personal  obligation,  or  a  real  obliga- 
tion ;  whether  it  be  conditional,  or  absolute  ;  whether 

i  par  m  Ibmiftin  li«]»«itit  et  nltn  conirentiooem  contnihentium  acd  <i4 
cooreiitioiiem  robomndain,  extriasecue  accetlunt,  et  ce  eoot  lea 
ebofot,  qui  n'appartetmnt  en  lien  h.  la  compoailioo  intrinseque  de  racte, 
mmt  ieulement  rec^tuBeap  poBt  actum  oiiginatum,  pour  lui  procurer  son 
esteution,  Ia  tolenmitfe  intrinseque  est  tellement  n^ceeeairef  que  ei  on 
pjOOMl,  Tacte  ii*c0t  paa  acte,  il  n*a  nul  ^tre,  nulle  existence ;  J'omisaton 
vilkt  et  comimplt  actum  ^  raiBon  pour  laquelle  on  la  place  volontieni 
VBUm  aubalantiftlia  contractuum.  M&is  k  Tegard  de  la  solemnity  extrin- 
K^e,  il  n*ea  eat  poa  tottjours  de  m^me,  aliquando  obmiBsa  impedit  exe- 
cutionctn  ex  ofwit  paite.  I  Boullenois,  Observ.  23,  pu  446  to  p,  448,  8ee 
also  2  Buifiy  Comai.  on  Col.  and  For.  Law,  Pt  2,  cb.  0,  p.  84^  > ; 

a  Burgt,  Ooani.011  CoLand  For  Law,  Pt  %  cb.  20,  p.  758,  75l»  { ; 

Don  ir.  Lippman,  5  Clarke  ^  Fin.  1,  12,  13. 

1  Potliier,  aa  well  aa  other  juriata,  diatinguish  between  the  eaaence, 
tbt  iiaiare,  and  tho  accidenta  of  contracta;  the  former  includea  what- 
•rar  ii  tadiapranble  to  the  oonstitutioii  of  it;  the  next^  whatever  ia 
faMMtd  k  il,  iiillM>at  being  eicpreaaly  mentioned  by  operation  of  law, 
bal  ii  Qspable  i)f  m  MVdiKnce  witboitt  dMtroyingit;  and  the  laat,  thoae 
thbifi,  vh&di  bilMif  to  it  only  by  expceaa  agreeroenU  Without  mean- 
ing to  QOBtoil  tfat  fMOfnaty  of  this  diviaion,  I  am  content  to  include 
tlia  two  Ibfsiir  ia  itm  iingle  word,  nature^  a^  quite  confonnable  to  our 
AiglM  ybamk  Citjfts  abo  ailopta  tfia  fame  course.  See  Pothier» 
OU|f.  B.  &  0e9  ako  3  BooUf noia,  Obaerv.  46v  p.  460,  461, 162 ;  Bayou 
p.  VftfiifeQr,  10  MATttn,  R.  61 ;  Merlin,  R^rtoixe  Convention,  $  2, 
«.  fit  {K  337 ;  Rodofiborft  Bg  Div.  Stat,  tit  2,  eh.  5,  §  16;  2  Bnullenoia, 
App^ir.  SO;  1  B<nilleiioia»  686 ;  3  Burge,  Conun.  on  Col.  and  For.  Law, 
Pt'Aeli.«V^8ldtofi.85L 

«  1  BmtllMioiii  ObMnr.  23,  p.  440 ;  2  BouUenoia,  Obaerv.  46,  p.  160, 461 ; 
Voet,  De  8taL  \  9,  ch.  10,  §  10,  p.  2H7 ;  Id.  p.  325,  edit  16(31 ;  Uertiua, 
Collk*  L^g.  Tom.  1,  §  10,  p*  127;  Id.  p.  179, 160,  edit  1716;  poat 
1301  £ 

<  iMliilMk,  IHM^lOiPL  3,  0*56,  ciud  9  Boullenoia,  Oba.  46,  p.  460 

34^ 
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it  be  the  principal,  or  the  accessary;  whether  it  be 
that  of  principal,  or  of  surety ;  whether  it  be  of  lim- 
ited, or  of  universal  operation ;  these  are  points  prop- 
erly belonging  to  the  nature  of  the  contract,  and  are 
dependent  upon  the  law  and  custom  of  the  place  of  the 
contract,  whenever  there  are  no  express  terms  in  the 
contract  itself,  which  otherwise  control  them.  By 
the  law  of  some  countries,  there  are  certain  joint 
contracts,  which  bind  each  party  for  the  whole,  in 
solido;  and  there  are  other  joint  contracts,  where 
the  parties  are,  under  circumstances,  bound  only 
for  several  and  distinct  portions.^  In  each  case 
the  law  of  the  place  of  the  contract  regulates  the 
nature  of  the  contract,  in  the  absence  of  any  ex- 
press stipulations.^  These  may,  therefore,  be  said 
to  constitute  the  nature  of  the  contract.' 


1  4  Barge,  Comment  on  Col.  and  For.  Law,  Ft  3,  ch  15,  $  4,  p.  732  to 
to  p.  735 ;  post,  §  323. 

3  Pothier  on  Oblig.  n.  261  to  268 ;  Van  Leeawen,  Comment  B.  4,  cb. 
4,  §  1 ;  Fergusson  v.  Flower,  16  Martin  T.  312 ;  2  Boallenoit,  Observ. 
46,  p.  463;  Code  Civil  of  France,  art  1197, 1202, 1220, 1222;  Id.  Code 
of  Comm.  art  22, 140. —  One  may  see,  bow  strangely  learned  men  wiU 
reason  on  subjects  of  this  nature,  by  consulting  Boullenois.  He  puts  the 
case  of  a  contract  made  in  a  country,  where  all  parties  would  be  bound 
in  solido,  and  by  the  law  of  their  own  domicil,  they  would  be  entitled  to 
the  benefit  of  a  division,  and  vice  vers^ ;  and  asks.  What  law  is  to  gov- 
ern ?  In  each  case  he  decides,  that  the  law  should  govern,  which  is  most 
favorable  to  the  debtor.  "  Ainsi,  lee  oblig^  solidaires  ont  contracti6 
sous  une  loi,  qui  leur  est  favorable;  j'embrasse  cetteloi;  eUe  leor  est 
contraire,  j'embrasse  la  loi  de  leur  domicile."  2  Boullenois,  Obeenr  46^ 
p.  463,  464.    See  also  Bouhier,  ch.  21,  §  198  199. 

3  See  Henry  on  Foreign  Law,  39.— Pothier  on  Obligations,  n.  7,  has 
explained  the  meaning  of  the  words,  the  nature  of  the  contract  in  the 
following  manner.  "  Things  which  are  only  of  the  natnre  of  the  con- 
tract are  those,  which,  without  being  of  the  essence,  form  a  part  of  it, 
though  not  expressly  mentioned ;  it  being  of  the  nature  of  the  contract, 
that  they  shall  be  included  and  understood.  These  things  have  an  inter- 
mediate place  between  those,  which  are  of  the  essence  of  the  contract, 
and  those,  which  are  merely  accidental  to  it,  and  differ  from  both  of  them. 
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^  264,  Ao  illustration  may  lie  taken  from  a  case 
fteo   put  by   the   civilians.       By   the  law  of  some 
countries  a  warranty  is  implied  in  all  cases  of  sale ; 


.  Tbej  differ  from  those,  which  are  of  the  eaience  of  the  contract,  iitasmucb 
\  lite  contrmct  may  subsist  wjtliout  them,  and  they  may  be  excluded  by 
'  expreoe  agreement  of  the  parties ;  and  tbcy  differ  from  things,  which 
are  merely  accidental  lo  it,  inasmuch  oa  ihey  form  a  part  of  it  without 
being  particularly  exprewed,  aa  may  be  illustrated  by  the  following  exam- 
plat.  In  the  contract  of  sale  the  obligation  of  warranty,  which  tlie  seller 
eootrmcti  with  the  purchaser,  is  of  the  nature  of  the  contract  of  sale ; 
tberelbre  the  seller,  by  the  act  of  aale,  contracts  this  obligation,  tliough 
the  parties  do  not  expresa  it,  and  there  is  not  a  word  respecting  it  in  the 
centract;  but  aa  the  obligation  is  of  the  nature  and  not  of  tlie  essence  of 
the  contract  of  sale^  the  contract  of  sale  may  subsist  without  it ;  and  if 
it  is  sgreedf  that  the  seller  ahall  not  be  bound  lo  warranty,  such  agree^ 
iBtni  will  be  valid,  and  the  contract  will  continue  a  real  contract  of  sale* 
It  ta  also  of  the  nature  of  the  contract  of  sale,  and  as  soon  as  the  con- 
tract is  complnted  by  the  coosent  of  the  parties,  although  before  delivery, 
the  thing  sold  is  at  the  risk  of  the  purchaser;  ond  that,  if  it  happens  to 
perijih  without  the  fault  of  the  seller,  the  loss  falls  upon  the  purchaser, 
rho  ii,  notwithi tnoding  the  misfortune,  liable  for  the  price ;  but  as  that 
i  only  of  the  nature,  and  not  of  tiie  essence  of  the  contract,  the  contrary 
ty  bn  agreed  upon.  When  a  thing  is  lent  to  be  specifically  returned 
leoauniMbtun]  it  Is  of  tho  nature  of  tlie  contract  that  the  borrower  shall 
b«  answerable  for  the  slightest  negligence  in  respect  to  the  article  lent. 
lie  contracts  this  obligation  to  the  lender  by  tlve  very  nature  of  the  con- 
Uact,  and  witliout  any  thbg  being  said  about  it  But  as  this  obligation  is 
hmi  the  nature,  and  not  of  the  essence  of  the  contract,  it  may  be  excluded 
^  an  express  Agreement,  that  Ute  borrower  shall  only  be  bound  to  act 
f hh  fidslU^Tt  end  sbtU  ool  be  responsible  fur  any  accidents  merely  occa- 
by  his  negligence.  It  is  abo  of  the  nature  of  this  contruct,  that 
■  of  the  thing  lent«  when  it  arises  from  inevitable  accident,  falls 
ipon  tlie  lender.  But  as  that  is  of  the  nature,  and  not  of  the  essence  of 
eontimct,  there  may  be  an  agreement  to  charge  the  borrower  with 
loss,  that  tnay  happen  until  the  thing  is  restored.  A  great  variety 
r  instances  might  be  adduced  from  the  difierent  kinds  of  contracts* 
I  which  are  accidental  to  a  contract,  are  such  as,  not  being  of 
I  of  the  contract,  are  only  Included  in  it  by  express  agreement 
ince,  tho  allowance  of  a  certain  time  for  paying  the  money  due ; 
Wbmij  of  paying  it  by  initalmenlei  thei  of  paying  another  thing  in- 
l  of  ll ;  of  psying  to  some  other  person  tlian  tlie  creditor ;  and  the 
,  are  accidental  to  the  contract;  because  they  arc  not  included  in  it 
i  being  particularly  eipreMsd.*^ 
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by  that  of  others,  it  is  not.  Suppose,  a  contract 
of  sale  is  made  in  any  of  the  former  countries,  by 
parties  domiciled  in  any  of  the  latter  countries.  If 
the  contract  is  to  be  executed  in  the  country,  where 
it  is  made,  a  warranty  will  be  implied,  as  an  inci- 
dent arising  from  the  nature  of  the  contract;  if  it 
is  to  be  executed  in  the  place  of  the  domicil  of 
the  parties,  for  reasons,  which  we  shall  presently 
see,  no  warranty  will  be  implied.^  By  the  civil  law, 
there  is  an  implied  warranty,  as  to  the  quality  and 
soundness  of  goods  sold ;  by  the  common  law,  there 
is  not.^  A  sale  of  goods  in  England  would  be 
governed  by  the  common  law;  a  sale  in  a  foreign 
country,  under  the  civil  law,  would  be  governed  by 
that  law,  as  to  this  implied  warranty.  BouUenois 
lays  down  this  as  one  of  his  fundamental  rules,  in 
the  interpretation  of  contracts.  Whenever  (says  he) 
the  controversy  respects  movables,  of  which  an  im- 
mediate delivery  is  made,  the  law  of  the  place  of 
the  contract  is  to  govern ;  adopting  on  this  point  the 
doctrine,  although  not  the  reasoning,  of  Golems. 
Consuetudo  si  quidem  loci^  ubi  negotium  geritur,  ita 
subinirat  ipsum  coniractum ;  ut  secundum  leges  lod  tn- 
telligatur  actus  fuisse  celebratusj  qtmmvis  eadere  nihil 
fUerit  expressum? 

^  265.  Another  illustration  may  be  borrowed  from 
an  actual  decision  under  the  common  law.  By  the 
law    of  England    an    acceptance    of  a    bill  of  ex- 

1  Pothier,  Oblig.  n.  7;  2  BouUenois,  Observ.  46,  p.  475, 476;  Id.  460 
to  463 ;  Code  Civil  of  France,  art  1135;  Voet  De  Statnt  §  9,  ch.  9,  § 
10,  p.  269,  edit  1715 ;  Id.  p.  325,  edit  1661 ;  3  Burge,  Comm.  on  CoL  and 
For.  Law,  Pt  2,  ch.  20,  p.  769,  770. 

9  Pothier,  Pand.  Lib.  19,  tit  1,  art  5,  §  48  to  51 ;  2  Black.  Comm.  451 ; 
2  Kent  Comm.  Lect  39,  p.  478  to  481, 3d  edition. 

3  2  Boullenois,  Observ.  46,  p.  475,  476. 
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change  binds  the  acceptor  to  payment  at  all  events. 
By  the  law  of  Leghorn,  if  a  bill  is  accepted^  and  the 
drawer  fails,  and  the  acceptor  has  not  sufficient  ef- 
fects of  the  drawer  in  his  hands  at  the  time  of  ac- 
ceptance, the  acceptance  becomes  void.  An  accep- 
tance in  Leghorn  is  governed  by  this  latter  law ; 
and  under  such  circumstances  it  has  been  hdd  void, 
and  not  obligatory  upon  the  acceptor,^ 

§  266.  Secondly,  the  obligation  of  the  contract, 
which,  though  often  confounded  with,  is  dist'mguish- 
able  from,  its  nature.®  The  obligation  of  a  contract 
is  the  duty  to  perform  it,  whatever  may  be  its  nature. 
It  may  be  a  moral  obligation,  or  a  legal  obligation,  or 
both.  But  when  we  speak  of  obligation  generally,  we 
mean  legal  obligation,  that  is,  tlie  right  to  perform- 
ance! which  the  law  confers  on  one  party,  and 
the  corresponding  duty  of  performance,  to  which  it 
binds  the  other.^  This  is  what  the  French  jurists  call 
Le  lien  du  contrat  (the  legal  tie  of  the  contract,)  Onm 
cmiventionis^  and  what  the  civilians  generally  call,  Vin- 
culum juris,  or  Vinculum  obligationis,^  The  Institutes 
of  Justinian  have  thus  defined  it.  Obligatio  est 
juris  vinadumj  (juo  necessitate  adstringimur  alicujus 
ret  solvendm^  secundum  nosirm  civitatis  juraJ"  A  con- 
tract may  in  its  nature  be  purely  voluntary,  and 
possess  no  legal  obligation.  It  may  be  a  mere 
naked  pact  (nudam  pactum).     It  may  possess  a  legal 


■  Bonvwrn  9.  lemimo,  3  Str.  R.  733;  d  Eq.  Abr.  596;  S.  P.  Fardessast 
Tmtu  S,  mrt.  MD5,  p.  270,  271. 

*  S«e  2  Boullcnots,  Obierv*  46»  p.  454,  400,  402,  469, 464  ;  3  Surge, 
Conai.  on  CoL  umI  For.  Uw,  Pt.  2,  ch.  20,  p^  7G4,  7<35. 

>  809  38iory,  ComiiL  an  Comtittiiiotif  §  1372  to  137^;  Ogden  v.  Saun* 
dtm,  \%  WiMmton,  213;  PoUiier  on  Obljj^.  urt  1,  n.  1,  pi  173,  174, 175. 

4  a  Boolknoiv,  Obim.  46,  p.  45^,  45U,  460. 

»  Inm.  lib.  3,  tit  14 ;  Poihier,  Paodcct  Lib.  44,  tit  7,  P.  1,  art  !» §  1 ; 
fnOim,  Oblif.  o.  ITS.  171 
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obligation;  but  the  laws  may  limit  the  extent  and 
force  of  that  obligation  in  personam^  or  in  rem.  It 
may  bind  the  party  personally,  but  not  bind  his 
estate ;  or  it  may  bind  his  estate,  and  not  bind  his 
person.  The  obligation  may  be  limited  in  its  ope- 
ration or  duration ;  or  it  may  be  revocable  or  disso- 
luble in  certain  future  events,  or  under  peculiar 
circumstances.^ 

^  266  a.  An  illustration  may  be  readily  seen  in  the 
common  case  of  a  Scotch  heritable  bond.  It  is  well 
known,  that  by  the  common  law  of  £n^and  a  bond, 
which  is  also  a  charge  on  land,  as,  for  example,  a 
bond,  accompanying  a  mortgage  of  land  as  a  security, 
is  primarily,  in  a  contest  between  the  heir  and  the 
administrator,  a  charge  on  the  personal  estate,  and 
of  course  the  heir  has  a  right  in  equity  to  be  relieved 
therefrom,  so  far  as  there  are  personal  assets  to  dis- 
charge the  bond.^  In  the  Scotch  law  the  same  rule 
prevails  as  to  movable  debts,  which  are  primarily  and 
properly  chargeable  upon  the  personal  assets.'  But, 
as  to  heritable  bonds,  a  different  rule  prevails;  and 
they  are  primarily  a  charge  on  the  real  estate  of  the 
debtor.^  Now,  suppose  a  question  should  arbe  in 
England,  as,  indeed,  it  has  arisen,  whether,  in  the 
case  of  a  Scotch  movable  debt,  the  heir  upon  pay- 
ment of  it  was  entitled  to  be  exonerated  therefnnn, 
and  to  receive  the  amount  out  of  the  personal  assets 


1  See  2  BouUenois,  Obsenr.  46,  p.  452,  454;  Code  Civil  om»iice,art 
1168  to  1196. 

^  1  Story  on  Eq.  Jurisp.  $  571,  574;  Earl  of  Winchelaea  «.Garet^, 
2  Keen,  R.  293,  309. 

3  Earl  of  Winchelsea  o.  Garetty,  2  Keen,  R.  293, 309, 310 ;  poit,  §  487, 
§529. 

4  Post,  §  486  to  489,  §  529;  Dnunmond  o.  Dmrnmond, 6  Bra.  Pari. 
R.  by  Tomlins,  550. 
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in    England.      Upon    principle  it  should  seem  clear, 

that  he  would  be  entitled  to  the  relief  and  exonera- 

j  ticm  ;   for  the  heir,  having  by  the  law  of  the  country, 

(where  the  land  lies,  a  right  to  such  relief  and  exone- 

[ration,  would  have    the  same  right  in  regard  to  the 

ime  debt  in  every  other  country,  since  it  properly 

[*)ongs  to  the  nature,  obligation,  and  interpretation 

^of  the  contract,'     On  the  other  hand,  a  Scotch  heir, 


^  Evl  of  Wiiichel»ea  v.  Garretty,  2  Keen,  R.  293,  308,  909,  aiO.— 
EVpoD  this  occftasian  Lord  Langdnle  said;   **By  the  law  of  England, 
pefvoDftl  estate  is  the  primary  fund  for  the  payment  of  all  debts  con- 
■cted  by  the  deceased  person,  ^hoee  estate  it  was.    By  llie  law  of  Scot- 
movable  debts  are  primarily  and  properly  chargeable  upon  the 
I  artate.    The  creditor  may,  indeed,  enforce  payment  against  the 
Ifeal  estate  io  the  hands  of  the  heir ;  but  if  he  doet  so,  the  heir  in  en- 
]  titled  to  relief  against  the  executors  out  of  the  peiaonal  estate ;  in  other 
[irorda,  %ccmdmg  to  the  law  of  Scotland,  the  real  estate,  though  aubject 
t  to  the  pajmeiil  of  movable  debts,  is  only  a  aubsidiaiy  fund  for  tlie  pur- 
Kioee  of  payment    Payment  by  the  heir  doca  not  extinguish  the  debt,  but 
in  him  a  right  to  recover  the  amount  against  the  personal  estate 
and  constjtutea  him  a  creditor  against  the  peraonal  estate;  and  whether 
lie  can  enforce  payment  against  the  personal  estate,  which  is  to  be  dis- 
I  according  to  the  laws  of  another  country,  which  makea  the  per- 
f  the  primary  fund  for  the  payment  of  debts,  is  the  question. 
i  &cte  there  woald  seem  to  be  no  difBcuUy ;  the  heir,  having  by  the 
aw  fyf  the  country,  in  which  the  land  lies,  a  right  to  relief  or  eioneration 
^iponld  seem  to  be  at  liberty  to  make  that  right  available  in  a  country, 
like  pergonal  estate  is  the  primary  fund  for  the  payment  of  all 
But  it  is  objected,  that  in  aU  the  opinions,  upon  which  the  finding 
of  tht  lft«0r  KUSp  it  twsbeen  assomed,  that  the  law  of  domicil  makes 
ao  diflkrence ;  whereas  it  is  clear,  that  tlie  domicil  determines  the  law  by 
I  tbe  persot»l  estate  is  to  be  distributed ;  and  that,  altliough  it  be 
tnie,  that  in  England  the  peisona!  estate  must  be  applied  in  exoneration 
of  the  Engliti)  heir  of  real  estate,  yet,  that  the  right  of  the  heir  to  be 
[  txonermlad  is  founded  on  the  law  peculiai-  to  England,  and  that  a  foreign 
r  of  fbreign  iaods  is  not  entitled  to  the  same  relief  aa  an  English  heir 
lif  BRfltfli  koda.    The  law  of  England,  it  is  said,  affords  no  relief  to 
I  IbiiifB  real  estate  oat  of  bgllsh  personal  estate;  and  although  tlie  law 
,  ff  Boflltattd  rtgtilales  the  admintstiHion  of  the  real  estate,  and  provides 
ml  estate,  if  applied  in  payment  of  personal  debts,  shall  be 
out  of  the  persona]  estate,  the  proposition  must  be  limited  to 
,  of  which  the  distributton  is  regulated  according  to  the 
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paying  a  heritaUe  bond,  would  be  entitled  to  no  such 
relief  or  exoneration,  because  the  debt  b  primarily 


law  of  Scotland,  and  consequently  to  the  penooal  estate  of  debtora  dom- 
iciled in  Scotland.    Several  cases  were  cited.    Thej  sufficiently  estab- 
lish the  propositions,  which  are  not  disputed  on  either  side ;  and  Drum- 
mond  V.  Dninunond  establishes,  that  a  Scotch  heir  is  ultimately  liable  to 
pay  heritable  debts,  which  have,  in  the  first  instance,  been  paid  out  of  the 
personal  estate  distributable  according  to  the  law  of  England ;  but  no 
case  has  occurred,  in  which  it  has  been  decided,  that  the  Scotch  heir, 
having  paid  movable  debts,  is  entitled  to  be  relieved  out  of  the  personal 
estate  distributable  according  to  the  law  of  England;  and,  that  is  the 
question  here.    The  personal  estate  is  taken  by  the  administrator,  accord- 
ing to  the  law  of  England,  subject  to  the  payment  of  all  the  debts  of 
the  intestate.    The  real  estate  is  taken  by  the  heir,  according  to  the  law 
of  Scotland,  subject  to  the  payment  of  all  movable  debts,  but  with  a 
right  of  relief  out  of  the  personal  estate,  and  subject  to  the  payment  of 
all  heritable  debts  without  su<Sh  right  of  relief.    As  to  the  heritable  debts, 
in  respect  of  which  there  is  no  such  right  of  relief,  the  heir  is  not  en- 
titled to  the  benefit  of  the  English  law,  which  makes  the  personal  estate 
subject  to  the  payment  of  all  debts.    The  Scotch  law,  which  makes  the 
heir  ultimately  liable  to  the  payment  of  such  debts,  and  which  governs 
the  distribution  of  the  real  estate,  prevails  in  favor  of  the  persons  entitled 
to  the  personal  estate  distributable  according  to  the  law  of  England.    As 
to  personal  debts,  in  respect  of  which  there  is  such  a  right  to  relief,  the 
English  law  subjects  the  personal  estate  to  all  debts;  the  Scotch  law 
relieves  the  real  estate,  as  fkr  as  it  can  consistently  with  the  claims  of  the 
creditors.    The  heir,  by  paying,  satisfies  the  creditor,  but  at  the  same 
time  acquires  for  himself  a  right  of  demand  against  the  executor;  be 
may,  if  he  pleases,  take  an  assignation  for  the  debt,  and  make  it  availa- 
ble; but  that  is  not  necessary,  because,  without  any  assignation,  his 
own  claim  to  relief  subsists  and  constitutes  him  a  creditor  against  the 
personal   estate.     Under  these   circumstances  the  question  does  not 
appear  to  me  to  be  fully  stated,  when  it  is  said  to  be,  whether  a  foreign 
heir  of  foreign  lands  is  entitled  to  the  same  relief,  as  an  English  heir  of 
English  lands.    The  case  is,  that  a  foreign  heir  of  foreign  lands  is,  in 
respect  of  those  lands,  subsidiarily  liable  to  pay  debts,  to  which  the 
personal  estate,  distributable  according  to  the  law  of  England,  is  pn- 
marily  liable ;  and  that,  having  paid  the  debt,  he  is  by  the  law  of  the 
country,  in  which  the  land  lies,  constituted  a  creditor  upon  the  personal 
estate  distributable  according  to  the  law  of  that  countiy.    And  it  is 
under  these  circmstances,  and  without  reference  to  English  tenures, 
or  the  title  to  exoneration,  which  an  English  heir  may  posssess,  that 
the  question  arises,  whether  the  subsiduary  debtor,  or  the  penon,  who  by 
the  law  of  a  foreign  country  is  constituted  surety  for  the  paymeiit  of 
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by  the  local  law  a  charge  on  the  real  estate ;  ^    and 
if  such  heritable  bond  should  be  paid  by  an  English 
admintstrator  out  of  the  personal  assets,  he  would  be 
I  entitled  to  reimbursement  from  the  Scotch  heir.^ 

§  267,    It  would   be»  easy  to  multiply  illustrations 

iiiider  this   head*     Suppose  a  contract   by   the    law 

lv(  one  country    to    involve    no    personal  obligation, 

[(as   was   supposed   to   be    the    law   of   France    in   a 

[particular  case  which  came  in  judgment,)'  but  merely 

|J|ci  confer  a  right  to  proceed  in  rem ;  such  a  contract 

[would   te  held   every   where   to  involve  no  |iersonal 

[oblij^ation    whatsoever.     Suppose,    by   the    law    of  a 

particular  country,  a  mortgage  for   money   borrowed, 

should,   in   the   absence   of  any   express  contract   to 

TefaLjf  be  limited   to  a  mere  repayment   thereof  out 

of  the  land,  a  foreign  court   would    refuse    to   enter- 

taiu  a  suit  giving  to  it  a  personal   obligation.     Sup- 

a  contract   for   the   payment  of  (he   debt  of  a 

third  person,  in  a  country  \vhere   the   law   subjected 

a  contract  to  the  tacit  condition,  that  payment 

first  l3e  sought   against  the   debtor  and   his   es- 

te ;   tliat  would    limit    the    obligation    to  a   mere 

r  prttQflfily  cliirf«tt>le  on  anolher  fuod,  and  paTtog  the  debts  hy 
» €^i  ttod  •ecordins  to  the  law,  iirbich  conatittites  him  a  creditor  upon 
othef  fimd,  i»  or  ia  not  entitled  to  maie  his  title  a^  to  creditor  avail- 
lilt  lo  tnothor  coQQtrVf  where  the  personal  estate  ta  distributable,  and 
^  wliarD  the  law  ntakea  tlie  pefsonal  eitete  primarily  liable  to  the  pay- 
ipent  of  all  d^bts*    Aod*  upon  oomitettioo  of  the  case,  I  am  of  opinion, 
thai  th«  right  of  relief  or  demand  a^ainat  tJie  personal  eatatCi  which  in 
tbt  adminiitratioQ  of  Uie  real  eitate  by  the  law  of  Scotland  h  vested  in 
r  hdr,  who  hta  paid  mofabte  debts,  ia  capable  of  being  made  available 
fipfkod,  where  the  penonal  estate  ia  the  primary  fund  for  tlie  pay- 

tdfatldebu.'* 

I  Dnunniood  p.  Drammond,  <1  Bra  Pari.  R.  by  Tomlina,  550 ;  post* 
486  ID  i  460,  t  520 ;  Blhoit  v.  Ix^rtl  Mtnto,  6  Madd  R.  16;  Earl  of 

m  V*  Oar«tty,  2  Keeni  E.  21K^  306  to  310. 
>  Rqhwrtaoa  oo  Potaotial  Succeaition,  209  to  214. 
3  Malftii  f.  F^  Jamei,  1  Boa,  &  Pull  138* 

Can^  35 
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accessorial  and  secondary  character;  and  it  would 
not  be  enforced  in  any  foreign  country,  except  af- 
ter a  compliance  with  the  requisitions  of  the  local 
law.  Sureties,  indorsers,  and  guarantees  are,  there- 
fore, liable  every  where,  only-  according  to  the  law 
of  the  place  of  their  contract.^  Their  obligation, 
if  treated  by  such  local  law,  as  an  accessorial 
obligation,  will  not  any  where  else  be  deemed  a 
principal  obligation.*  So,  if  by  the  law  of  the 
place  of  a  contract,  its  obligation  b  positively  and 
ez  directo  extinguished  after  a  certain  period  by 
the  mere  lapse  of  time,  it  cannot  be  revived  by  a 
suit  in  a  foreign  country,  whose  laws  provide  no 
such  rule,  or  apply  it  only  to  the  remedy.^  To  use 
the  expressive  language  of  a  learned  judge,  it  must 
be  shown,  in  all  such  cases,  what  the  laws  or  the 
foreign  country  are,  and  that  they  create  an  obliga- 
tion, which  our  laws  will  enforce/ 

§  267  a.  This  doctrine  was  fully  recognised  in  a 
recent  case,  where  the  question  was,  as  to  the  rights 
of  parties,  growing  out  of  various  bonds,  executed  in 
a  state,  which  was  governed  by  the  common  law, 
some  of  the  bonds  being  designed  as  security  or  in- 
demnity to  a  surety  on  the  other  bonds.  The  Court 
said;  ^^ These  different  bonds  were  entered  into  in 
states  of  the  Union,  where  the  cc»nmon  law  prevails, 
and  consequently  the  rights  and  liabilities  of  the  par- 
ties are  to  be  measured  by  that   system   of  juris- 

1  Aymar  v.  Sheldon,  13  Wend.  R.  439. 

9  See  Pothler  on  Oblig.  n.  407 ;  Trimbey  v.  Vignier,  6  Carr.  &  Payne, 
25;  S.  C.  1  Bing.  N.  C.  151,  159;  4  Moore  &  Scott,  695;  post,  §  314, 
316  a ;  3  Surge,  Conun.  on  CoL  and  For.  Law,  Ft  2,  ch.  20,  p.  764  to  p. 
766. 

3  See  Le  Roy  v.  Crowninahield,  2  Mason,  R.  151 ;  PoChier,  ObUg. 
n.  636  to  639 ;  Voet,  ad  Pand.  Lib.  4,  tit  1,  §  29,  ad  finem. 

4  Lord  Chief  J.  Eyre,  Meian  v.  Duke  of  Fitz  James,  1  Bos.  and  PnD. 
141. 
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prudence;  and  whatever  the    plaiotiff  (the    assignee 
lof  the  surety)  would    be    entitled    to    recover    (upon 
le    indemnity    bond)    in  a   court  of  law   or   equity 
\m    the    gtate,    where  the   transaction   originated,   he 
entitled  to  in  this  Court,  in  the    present    form    of 


»j 


^  268.    Let  UB  take  anodier  case,  which  has  ac- 

Jy  passed   into  judgment.     By  the   common  law, 

are  not  bound  by  the  simple  contracts  of  their 

ncestor,  but  only  by  instniments  under  seal,  declar- 

Bg   tliem  expresdy  bound.     By  the  law  of  Louisi- 

[wia,  the  heirs  are  ipso  facto   bound   by  such  simple 

antraets   of  their  ancestors.*     If  a   simple    contract 

made  in  a  state  governed  by  tlie  common  law,  it 

cannot  be  enforced  in    Louisiana   against    the   heirs 

of  the  debtor,  although  they  are  domiciled  in  Lou- 


'  Mr  Jimice  Bullud  in  Rin^  v.  Hanoan^t  Hetn^  6  Louis.  R.  607, 
617, 

»  Blown  r.  Riclivdw>D,  13  Mania  R,  202.—  Mr  Justice  Porter  in 
ieltterln^  the  opinion  of  the  Court  in  this  caje  i&id ;  **  We  recognise 
lie  dMnctkin  made  by  the  plaintiffs'  counsel  between  the  right  and 
tlie  fcmedy,  and  agree  with  him,  that  contnctis  ahoutd  be  expounded 
leeofdinif  to  the  lawa  of  tho  country,  where  they  are  made,  and  en- 
fbveed  according  to  the  regulatiotm,  which  prevail,  where  the  debtor 
li  fbmi.  Il  la  iial  dMnetion,  which  give*  the  defesdania  immunity 
in  thia  caae.  For  in  order  to  aaceitain*  who  it  debtor,  we  muat  recur 
to  the  la»i  of  the  country,  where  the  contmct  waa  made ;  and  it  these 
lawi  do  110k  makt  psrvooa  standing  in  tho  cbnractor  of  the  appellnnts 
liaill^  otder  til*  ^lieuniehiBcee  now  in  proof^  tJiey  cannot  be  made  so 
bf  a  flliiag0  nf  juiiadktioik  It  is  true,  that,  according  to  our  juriapru- 
deoetig  the  betr  is  obliged  to  pay  the  debta  of  the  ancestor,  tf  he  accepts 
tiie  tttcceBkm  nnconditionalty ;  but  it  does  not  follow,  that  the  same 
Lfik  eiiAt  in  other  coootrtes.  An  etnbarraeameni  is  created  in  con- 
Ihe  ease,  from  a  feeling,  which  it  ia  diiUcult  to  check,  that 
exists  something  like  a  natural  obligation  on  the  child  to  pay  the 
it*s  debts ;  particularly  if  he  takes  any  of  his  property.  But,  that 
liObltittkm  ia,  in  <hct,  nothing  tMil  th«  enaltue  of  positive  law,  and  is 
Tof  opQfat  anbiect  to  aU  ibe  modifbaliofia,  which  the  policy  of  dillbrent 
)  my  induce  thiai  t»  i4ept**    Id.  p^  208* 
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isiana.^  The  remedy  must  be  sought  through  the 
instrumentality  of  an  administration  of  the  assets 
there.^ 

§  268  a.  To  this  head,  of  the  obligation  of  con- 
tracts, may  also  be  appropriately  referred  the  consid- 
eration of  the  nature  and  extent  of  the  obligation  of 
contracts,  in  respect  to  their  dissolubility  or  indisso- 
lubility in  point  of  duration.  This  topic  has  been 
already  incidentally  discussed  in  examining  the  nature 
and  obligation  of  the  contract  of  marriage,  which 
indeed  is  truly  a  contract ;  but,  properly  speaking,  it 
is  something  more,  an  institution  of  civil  society.^  It 
has  been  often  urged,  especially  in  regard  to  the 
contract  of  marriage,  that  indissolubility  is  of  its  very 
essence ;  and  that,  what  is  of  the  essence  of  a  con- 
tract, must  be  judged  of  according  to  the  Lex  loci 
contractus.  It  has  been  remarked  by  an  eminent 
Judge  that  this  is  somewhat  a  vague,  and  for  its 
vagueness  a  somewhat  suspicious,  proposition,  and 
that  there  are  many  other  things,  which  may  just  as 
well  be  reckoned  of  the  essence  of  the  contract,  as 
this.  He  afterwards  added  ;  "  The  fallacy  of  the  ar- 
gument, *  that  indissolubility  is  of  the  essence,'  ap- 
pears plainly  to  be  this;  it  confounds  incidents  with 
essence ;  it  makes  the  rights  under  a  contract,  or 
flowing  from  and  arising  out  of  it,  parcel  of  the 
contract;  it  makes  the  mode,  in  which  judicatures 
deal  with  those  rights,  and  with  the  contract  itself, 
part  of  the  contract;  instead  of  considering,  as  in 
all  soundness  of  principle  we  ought,  that  the  con- 
tract and  all  its  incidents  and  the  rights  of  the  par- 

1  Brown  v.  Richardson,  13  Martin,  R.  202. 

a  Ibid. 

3  Ante,  §  108  a ;  §  218  to  230;  Id.  §  226  c, note. 
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ties  to  it^  and  the  wrongs  committed  by  them  respec- 
ting iu  0)usi  be  dealt  with  by  the  Courts  of  the 
ooumtry^  where  the  parties  reside,  and  where  the 
caitnict  is  to  be  carried  into  execution."^  These 
eoBtiderations  are  certainly  entitled  to  great  weight ; 
bat  they  only  show  the  intrinsic  difficulty  of  laying 
down  any  general  rules  on  such  complicated  subjects, 
which  shall  be  of  universal  application.  It  will  prob- 
ably be  found,  tliat  the  proposition,  that  a  contract 
cannot  be  di^olved,  except  in  the  manner  and  under 
the  circumstances  prescribed  by  the  law  of  the  place, 
where  it  was  made^  if  true  at  all,  must  be  asserted 
with  many  qualifications  and  exceptions.  Contracts 
of  marriage,  and  other  contracts  of  a  peculiar  nature, 
may  perhaps  require  a  different  exposition  in  this 
respect  from  other  ordinary  pecuniary  contracts.  And 
e?eo  if  a  contract  be  indissoluble  by  the  Lex  loci 
emitructus^  except  in  a  special  mode,  it  may  neverthe- 
less be  thought  reasonable,  tliat  that  rule  should  not 
fverail  upon  a  change  of  domicil,  as  to  an  act  of  the 
parties  done  in  the  latter  place,  where  another  mode 
is  prescril)ed,  or  allowed  for  its  dissolution.^  But 
of  this  we  shall  speak  hereafter/ 

^  269.  Cases  sometimes  occur,  in  which  the  tri- 
bnnls  of  a  foreign  country  are  called  upon  to  decide 
J^pom  the  bw  of  another  country,  where  tiie   contract 

made;  and  they  by  mistake  misinterpret  that   law. 

In  such  a  case  if  they  discharge  the  parties  form  the 

0(  the  contract,  in  consequence  of  such  mis*- 

of  the  foreign  law,  that  discharge  will 

*  ImA  BimifhMii »  Wirrvnder  r.  W&rraader,  9  Bligh,  R.  ]  14;  ute, 
f^SI8c,ii0lje. 
stWd. 
3  8m  post,  f  35 1  A ;  late, «  996 1,  note* 
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not  be  held  obligatory  upon  the  courts  of  the  coun- 
try where  the  contract  was  made.^  A  recent  case 
has  occurred  on  this  sulgect.  A  bill  of  exchange, 
drawn  in  France,  and  indorsed  there,  and  accepted 
and  payable  in  England  at  a  banker's,  was  passed 
by  an  indorsee  in  discharge  of  an  antecedent  debt; 
and  upon  presentment  for  payment,  it  was  dishon- 
ored, and  the  banker's  clerk  by  mistake  cancelled 
the  acceptance,  and  then  wrote  on  it,  *<  can- 
celled by  mistake."  Afterwards  the  indorser,  who 
had  so  passed  the  bill  in  discharge  of  his  debt,  cited 
all  the  parties,  and  among  others,  the  creditor  and 
holder  of  the  bill,  before  the  tribunals  of  France, 
who  decreed,  that  the  cancellation  operated  as  a 
suspension  of  legal  remedies  agsdnst  the  acceptor, 
and  consequently  discharged  the  other  parties,  the 
indorsers,  as  well  as  the  drawer.  A  suit  was  afio^ 
wards  brought  by  the  creditor  against  the  deblor- 
endorser  in  England ;  and  it  was  held,  that  the  courts 
of  France  had  mistaken  the  law  of  England,  as  lo 
the  effect  of  the  cancellation;  and  that  the  plaintiff 
was  entided  to  recover  against  the  defendant  the 
full  amount  of  the  debt,  notwithstanding  the  decne 
in  the  French  courts.' 

^  270.  Thirdly.  The  interpretation  of  oontnctii 
Upon  this  subject  there  would  scarcely  seem  to  be 
any  room  for  doubt  or  disputation.  There  are  oe^ 
tain  general  rules  of  interpretation  recognised  by 
all  nations,  which  form  the  basis  of  all 
on  the  subject  of  contracts.  The  object  is  to  ^ 
tain  the  real  intention  of  the  parties  in  their  sdpn- 
lations ;  and  when  the  latter  are  silent,  or  ambiguous, 

1  NovelU  V.  RoMi,  3  Barn,  &  Adolpu  757.  <  Ibid. 
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ous,  custom  and  usage  in  a  particular  place  may 
give  them  an  exact  and  appropriate  meaning.  Hence, 
the  rule  has  found  admission  into  almost  all,  if  not 
into  ally  systems  of  jurisprudence,  that,  if  the  full 
and  entire  intention  of  the  parties  does  not  appear 
from  the  words  of  the  contract,  and  if  it  can  be 
interpreted  by  any  custom  or  usage  of  the  place, 
where  it  is  made,  that  course  is  to  be  adopted.  Such 
is  the  rule  of  the  digest.  Semper  in  stipulatiowUmSj  et 
in  ca^eris  contractihus  id  sequimuff  quod  admm  est. 
Aut  si  non  appareatj  quod  actum  est^  erit  cansequenSf 
ut  id  sequamur^  quod  in  regione^  in  qud  actum  est^ 
frequentatur.^  Conservanda  est  consuetude  regionis  et 
civitatis  (says  J.  Sande)  ubi  contractum  est.  Omnes 
enim  actiones  nostra  (si  non  aliier  Juerit  promsum 
inter  contrahemles)  interpretationem  recipiunt  a  consue- 
tudine  locij  in  quo  contrahitur.^  Usage  is,  indeed, 
of  so  much  authority  in  the  interpretation  of  con- 
tracts, that  a  contract  is  understood  to  contain  tht 
customary  clauses,  although  they  are  not  expressed, 
according  to  the  known  rule,  In  cantractibus  taeite 
veniunt  ea,  qum  sunt  maris  et  consuetudinis.^  Thus, 
if  a  tenant  is  by  custom  to  have  the  outgoing  crop, 
he  will  be  entitled  to  it,  although  not  expressed  in 
the  lease/  And  if  a  lease  is  entirely  silent,  as  to 
the  time  of  the  tenant's  quitting,  the  custom  of  the 
country  will  fix  it.^    By  the  law  of  England,  a  month 

1  Dig.  Lib.  50,tit  17,  L  34  ;  1  Domat,  Civil  Uw,  B.  1,  lit.  1,  f  %a  9; 
2  Boullenois,  Observ.  46,  p.  490;  3  Burg,  Comm.  on  Col.  and  For.  Law 
Pt.2,ch.90,p775,77a 

9  J.  Sande,  Op.  Comm.  de  Reg.  Jnr.  1, 9,  p.  17. 

3  Pothier,  Oblig.  n.  95;  Merlin,  Repertoire,  Convention,  §  7;  9  Kent, 
Comm.  Lect  39,  p.  555, 3d  edit 

4  Wiggleaworth  o.  Dallison,  Dong.  R.  901,  907. 

5  Webb  V.  Plumer  2  B.  and  Aid.  746. 
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'to  ascertain)  what  is  the    true  sense  of  the  words 

used,  and  what  ought  to  be  implied  in  order  to  give 

rthem  tbeir  true  and  full  effect.*      The  primary  rule 

fin  all  expositions  of  this  sort  is  that  of  common  sense, 

^lo  well  expressed  in  the  Digest.      In  conventionibns 

CQtUrahentium  voluntas,  poiius  quam  verba^  spectari 

But    in    many  cases  the  words    used    in 

[contracts   have  different  meanings  attached  to  them 

'  in  different   places  by  law  by  custom.       And  where 

the   words  are    in   themselves    obscure,   or  ambigu- 


*  Bm  Lord  BroaghamV  strikiog  reroaHcB  on  this  subject  already  cited 

V^Utt  $  3^  c.    In  Prentiss  v.  E^vtige,  13  Masa.  R,  33,  Mr.  Chief  Justice 

J  Wrker  said ;  *Mt  seems  to  be   an  undisputed  doctrine,  with  respect  to 

r  "^Mnsocial  contracts,  that  the  law  of  the  place,  where  they  are  made, 

■bftQ  gofem  In  their  construction ;  except  when  made  with  a  view  to 

pfsffimnaoce  in  some  other  country,  and  then  the  law  of  such  country 

IS  to  pferail    Tbts  is  nothing  more  than  common  sense  and  sound 

I  lutiee,  adopting  the  probable  intent  of  the  parties  as  to  the  rule  of 

V  lOODgtractsoiw    For  when  a  citizen  of  this  country  enters  into  a  contract 

in  another,  with  a  citizen  or  subject  tiiereof,  and  the  contract  is  intended 

to  be  there  performed,  it  is  reasonable  to  presume,  that  both  parties  had 

to  the  law  of  the  place,  where  they  were,  and  that  the  contract 

shaped  accordingly.    And  it  is  also  to  be  presumed,  when  the 

I  contnct  is  to  ho  executed  in  any  other  country,  than  that  in  which  it  is 

6%  thai  the  parties  iskc  into  their  consideration  the  law  of  such 

country.    This  latter  branch  of  the  rule,  if  not  so  obviously 

i  upon  the  intention  of  the  parties  as  the  former,  is  equally  well 

•aUkd  as  a  principle  in  the  law  of  contracts.^    Mr.  Chancellor  Walworth 

in  Chapman  r.  itobertson,  (6  Paige,  R.  627,  iW,)  used  equally  strong 

Uognife.    ^  It  is  an  ostabtiahod  principle'*  (said  he)  **  that  the  construe- 

tioQ  and  vatidi^  of  patvonal  contracts,  which  are  purely  persona],  depend 

^  spoa  the  laws  of  the  place,  where  the  contract  is  made,  unless  it  was 

f  with  rslbrtoet  to  the  laws  of  «ome  other  place  or  country,  where 

eh  eoatiact  in  the  contcmpii^  ^^  parties  thereto  was  to  be  carried 

I  e^ct  and  perfonnt'd,'^    tJ  lu.  Lect  30,  p*  457,  458,  3d  edit; 

\Z  Buffe,  Com.  on  Col.  and  For.  Law,  Pt  2,  ch.  20*  p.  752  to  p.  764. 

^Dif.    tib.  50,  tit   Id  I  2ia— Many  rules  of  interpreUtion  are 

Atti  tai  pQlhier  on  Obligation,  na  lU  to  102;  in  Fonblanque  on  Equity, 

B.  1,  ek  6,  4  11  to  20,  and  notes ;  I  Domat,  Civil  Law,  B^  1,  tit.  1,  §  3; 

1  Powell  00  Coatiacts,  370  et  seq. ;  Merlin,  Ri*peitolre,  Convention,  $  7» 
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the  English  note,  sued  in  America,  the  less  sum  only 
ought  to  be  recovered;  and  on  the  other  hand,  on 
the  American  note,  sued  in  England,  that  one  third 
more  ought  to  be  recovered.^ 

§  271  a.  Another  illustration  may  ea«ly  be  sug- 
gested, which  is  not  quite  so  simj^e  in  its  circum- 
stances. Suppose  a  contract  is  made  in  England 
between  two  Englishmen  for  the  sale  of  lands  situated 
in  Jamaica ;  and  the  vendee  agreed  to  give  £20,000 
finr  the  lands,  without  specifying  in  what  currency. 
The  difference  between  Jamaica  pounds  currency 
and  English  sterling  pounds  currency,  by  the  par  of 
exchange,  exclusive  of  any  premium  on  bills  erf*  ex- 
change on  England,  is  forty  per  cent.  Consequendy, 
£28,000  Jamaica  currency  vroiM  constitute  only 
£20,000  sterling.  The  question  might  then  arise, 
according  to  which  currency  the  purchase  money  is  to 
be  paid.  In  the  absence  of  all  expressions  and  circum- 
stances, from  which  a  different  intention  may  be  in- 
ferred, the  interpretation  of  the  contract  would  be,  that 
it  was  payable  in  the  currency  of  the  country,  where 
the  contract  was  made,  and  not  in  that  of  the  situs  of 
the  property.'  Another  illustration  may  be  in  case 
of  a  sale  of  lands  situated  in  one  country,  and  the  con- 
tract made  in  another,  and  the  sale  to  be  of  a  certain 
number  of  acres  for  a  gross  price,  or  at  a  specific 
price  per  acre,  the  mode  of  measuring  an  acre,  oi 
the  contents  thereof,  being  different  in  different  coun- 
tries.     The   question   might  arise,  whether  the  acre 


]  See  also  Powell  on  Contracts,  376;  2  BoallenoiB,  Observ.  46^  p.  496, 
508 ;  Heniy  on  Forngn  Law,  Appendix,  933 ;  PardeMin,  Droit  ComHh 
art.  1492 ;  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  3,  ch.  90.  pi  779^ 
773;  poet,  §379  a,  §307,  306. 

9  2  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  9,  ch.  9,  p.  600, 86J. 
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to  be  according  to  the  meamfement  in  the  one 
jotry,  or  in  tlie  other.  Now,  upn  this  very  point 
[different  opinions  and  jydg;ment3  have  been  held  by 
jrem  jurists  and  tribunals  on  the  continent  of 
jpe;  some  holding,  that  the  Lex  loci  canit  actus 
ill  to  govern,  and  others,  that  the  Lex  situs  ought 
govern  the  admeasurement-*  Choppin  has  reported 
^a  case,  where  the  highest  tribunal  of  Orleans  held, 
that  the  laws  of  the  place  of  the  contract  should  de- 
Mnnine  the  admeasurement  of  the  acre*  But  he  dis> 
ap|>roves  of  it,  and  says ;  Justior  tamen  est  diversa 
opiniOf  venditi  agri  metmiram  ex  lege  petendam  situs 
prmdiorwn  non  lad  pacim  venditionis.^  John  Voet  hdds 
the  same  opinion  ;  Si  res  immobiUs  ad  cerium  mensuram 
debeantur^  tt  eapro  lacorum  diver sitate  vnria  sii^  in  dubio 
mdifi  dehenipMa  menmmim  loci^  in  tpto  mt4B  suni^  In 
retpect  to  movables  he  holds  the  opposite  opinion, 
that  they  are  governed  by  the  law  of  the  place  of 
the  contract.  Dumoulin  holds  the  same  opinion  as 
to  immoveables;  that  they  are  governed  by  the  Lex 
mimt*  Und€  sbmtibus  mensuris  diversisy  si  fundus 
m»ditur  ad  menraram,  vel  affirmatur^  vel  mensuralur^ 
nail  contimm  debet  inspici  rnensura^  qum  viget  in  loco 
s^  sed  in  dubio  debet  attendi  mensura  loci^  in 
^qiio  fundus  debet  metiri^  et  tradi,  et  executio  fieri. ^  He 
admits,  that  other  jurists  differ  from  him,  and  that  other 
ciicumstances  may  vary  this   interpretation-      Et  ita 


i  t  Burn  OomoL  cm  CoL  uid  For  Law,  Pt  2,  eJi.  9,  j>.  658,  659. 

>  Cb^ppini  Opera,  D0  Feodii  Andeg.  Tom.  %  Lib.  3»  tit.  a«  lu  10, 
p,  tail  inn,  edit  15l  t ;  %  BotiU«iioii,  Obaerr.  46,  p.  497 }  9  Burge,  Comm. 
ottOiL  Mid  For.  Uw,  Pu  21,  etu  9,  p«  856i»  8S0. 

>  I.  ¥ovt.  Lib*  4<f,  tit  3,  iL  8,  p.  940f  %  Bfirft,  Comm.  Pt  2,  cb.  9,  p. 
6»|  9lBilte»te»  C^biw.  46,  p.  497. 

«  m$m.  Opir.  Cmanu  %A  Cod.  Lib.  1,  til.  1, 1. 1,  Tom.  a,  Conclus.  d« 
pi  554. 
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tenendum^  nisi  ex  aliis  drcumstanUis  constetj  de  qua 
mensura  senserint^  Indeed  he  denies,  that  any  univer- 
sal rule  can  be  established.'  The  same  doctrine,  that 
the  Lex  situs  ought  to  govern  in  the  like  cases,  would 
seem  to  be  favored,  if  not  positively  established,  in  the 
jurisprudence  of  England  and  America.^ 

^  272.  The  general  rule,  then,  is,  that,  in  the  inter- 
pretation of  contracts,  the  law  and  custom  of  the 
place  of  the  contract  is  to  govern  in  all  cases 
where  the  language  is  not  directly  expressive  of  the 
actual  intention  of  the  parties,  but  it  is  to  be  tacit- 
ly inferred  from  the  nature,  and  objects,  and  oc- 
casion of  the  contract.^  The  rule  has  been  iiilly 
recognised  in  the  Courts  of  Common  Law;  and  it 
has  been  directly  decided  by  those  courts,  that  the  in- 
terpretation of  the  contract  must  be  governed  by  the 
laws  of  the  country,  where  the  contract  is  made/ 
And  the  rule  is  founded  in  wisdom,  sound  policy, 
and  general  convenience.  Especially,  in  inter-* 
preting  ambiguous  contracts,  ought  the  domicil 
of  the    parties,  the   place  of  execution,  the   various 


1  MoHn.  Opera,  Comm.  ad  Cod.  Lib.  1,  tit  1, 1. 1,  Tom.  3,  Conclas.  do 
Sutut.  p.  554. 
»  Ibid. ;  post,  §  274  a. 

3  Ante,  §  270. 

4  See  the  opinion  of  the  Court,  delivered  by  Mr.  Justice  Maitm, 
in  the  case  of  Depau  v.  Humphreys,  20  Martin,  R.  I,  8,  9, 13, 39;  23, 24 ; 
Mr.  Justice  Porter,  in  the  case  of  Morris  v.  Eves,  11  Martin,  EL  730; 
Courtois  V.  Carpenter,  1  Wash.  Cir.  R.  376. 

5  Trimby  v.  Vignier,  1  Bing.  New  Cases,  151, 159 ;  post,  $  316  a ;  De 
la  Vega  v.  Vianna,  1  Bam.  &  Adolp.  R.  284 ;  British  Linen  Company  r. 
Dnimmond,  10  Bam.  &.  Cresw.  903 ;  Bank  of  United  States  o.  Donally,  8 
Peters,  R.  361,  372;  Wilcox  v.  Hunt,  13  Peters,  R.  378,  3791— We  shall 
presently  sec,  that  the  same  rale  is  adopted  in  the  interpretatioii  of  wills. 
See  Lansdowne  v.  Lansdowne,  2  Bligh,  R.  60,  88, 89,  91,  and  caMs  then 
cited.  Holmes  v.  Holmes,  1  Russ.  d&  Mykie,  660,  662;  Chapmin  v. 
Robertson,  6  Paige,  R.  627,  630;  post,  §  479  a  to  479  n. 
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provt^ons  and  expressioas  of  the  instrument,  and 
other  cuciUEiitaiiees,  implying  a  local  reference,  to 
be  taken  into  consideration.*  Thus,  Gothofredus 
says;  Consiietudo  regionis  sequemufj  et  ideo  condu- 
cere^  concedere^  cojiirahere,  et  quidvis  agere  pro  modo 
regionis  in  dubio  premmitur.  Nam  stent  naiura  non 
separetur  a  mbjectOj  ita  nee  a  comueta.  Quod  est  de 
comuetndine  habetur  pro  jxicto.^  Burgundus  is  more 
lull  and  pointed  to  this  point,  as  we  have  already  seen,^ 
John  k  Sande  expresses  the  same  doctrine  in  these 
words,  Qiiando  verba  stmt  dubia  et  amlngim^  tunc  in- 
s^  quod  i>erisimiiiter  a  contrcJientibus  actum  sitj 
quid  Testator  senserit^ 
\  272  a.  One  of  the  simplest  cases,  to  illustrate  the 
rule,  is  the  case  of  a  promissory  note,  made  and  dat- 
ed in  a  particular  country^  payable  in  a  currency, 
which  has  the  same  name,  but  is  of  a  different  value 
in  different  countries*  The  question  is,  what  curren- 
cy is  presumed  to  be  intended  by  the  parties  ?  The 
iwer  would  seem  to  be  equally  certain,  the  currency 
the  country,  where  it  is  pyable.  Suppose,  then, 
pioniJSMry  note  dated  in  Dublin,  and  thereby  the 
nviker  promises  to  pay  to  the  payee,  or  order,  one  hun- 
dred poimds  in  forty  days  after  date  ;  and  the  note  is 
afterwards  sued  in  Euglaud ;  the  question  would  arise, 
whether  tiie  note  meant  a  hundred  pounds  English  cur- 
rency, or  Irish  currency.  This  would  depend  upon  an- 
other question,  where  the  note  w^as  payable,  as  no 
of  payment  was  named,  in  £ng]and|  or  in  Ireland, 


^  AflM,  f  287.    See  Umdemm  v.  Lmsdowiie,  2  BJigh,  ParL  R*  60, 87 ; 

,f  479III.  to  to  479  B. 
«  CMbofrod.  md  Pand  lib.  50,  lit  17,  L  34 ;  Le  Brun,  Tmit^  do  1a 

^  Aam,  f  937 ;  3  B^mlleoou,  Observ.  4^  p.  4$t. 
«  i.  Siftd^  Op.  CoouD.  De  Re^.  Jam  1.  U,  pi  17. 
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Now,  by  the  rules  of  law  in  the  interpretation  of  all 
such  contracts,  when  no  other  place  of  payment  is 
named,  the  contract  is  treated  as  a  contract  made  in, 
and  governed  by  the  law  of  the  place,  where  it  is 
made  and  dated,  and  therefore  it  would  be  interpret- 
ed to  mean  one  hundred  pounds  Irish  currency,  be- 
cause payable  there,  and,  indeed,  payable  every  where, 
where  the  maker  should  afterwards  be  found.^  The 
converse  rule  would  be  applied,  if  the  note,  though 
drawn  in  the  same  terms,  and  dated  at  Dublin,  were 
upon  its  face  made  payable  in  London.^ 

§  273.  Boullenois,  while  he  admits  the  general 
propriety  of  the  rule.  Locus  cantracti^  regit  actunij 
contests  its  universality.^  He  seems  to  think,  and 
some  other  jurists  have  adopted  the  same  opinion, 
that  where  a  contract  is  made  between  foreigners 
belonging  to  the  same  country,  who  are  not  dom- 
iciled, but  are  merely  transient  persons,  in  the  place, 
where  the  contract  is  made,  it  ought  to  be  governed 
by  the  law  of  their  own  country ;  and  that  this  rule 
applies,  a  fortiori^  vvhere  they  are  ignorant  of  the 
laws   of  the    place,   where   the   contract  is   made/ 

1  Kearney  v.  King,  2  Barn.  &  Aid.  R.  301 ;  Sprowle  o.  Legge,  1  B.  & 
Cresw.  1& 

3  Ibid. ;  ante,  §  271 ;  post,  §  317 ;  3  Barge,  Comm.  on  CoL  and  For. 
Law,  Pt  2,  ch.  20,  p.  772, 773 ;  2  Burge,  Comm.  Pt  2,  ch.  9,  p.  860, 861, 


3  2  Boullenois,  Observ.  46,  p.  456,  489,  490. 

4  2  Boullenois,  Observ.  46,  p.  455  to  p.  458 ;  Id.  p.  495,  496, 497, 501, 
502,  503,  and  note.^  Boullenois  (in  p.  494, 495)  says ;  To  letnra  to  our 
question  upon  the  interpretation  of  contracts  or  testaments,  I  think  the 
sole  rule,  which  can  be  prescribed,  is  that  of  determining  it  according  to 
the  different  circumstances.  These  different  circumstances  will  lead  vm 
sometimes  in  favor  of  the  law  of  the  place  of  the  contract,  sometimes  in 
favor  of  that  of  the  situs,  often  in  favor  of  that  of  the  domicil,  and  dten 
in  favor  of  that,  where  the  payment  is  to  be  made.  And  hence  he  agreee 
to  Dumoulin's  opinion  in  his  Commentary  on  the  Code.  Molin.  Gomment 
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["Withoui    undertaking    to    say,    that     the     exception 

Vmay  not    be    well    founded    in    particular  cases,   as 

I  to   persons    merely  in   transitu,  it   may  unhesitating- 

^ly  lie   said,  that   nothing    but   the  clearest   intention 

m   tlic   part    of  foreigners,   to    act   upon   their   own 

domestic  law,  in  exclusion  of  the  law  of  the  place 

of   the   contract,   ought    to    change    the    applicatioii 

[of   the    general    rule.'     And,  indeed,  even    then,  if 

llbe    [lerformancc    of   the    contract  is   to   be  in   the 

country,  where   it   is  made,  it  seems    difficult, 

ipon   principle,  to   sustain   the    exception,     Huberus 

bas  applied  the  same   rule   to  those,  who   are   dora- 

Jiciled,  and   to  those,  who  are  merely  commorant,  in 

the  place  of  the  contract ;  that  the  law  of  the  place 

Pof  the  contract  is  to  govern,' 

^  274.  Grotius  has  also  affirmed  the  doctrine  in 
general  form,  **  If  ^'  (says  he)  "  a  foreigner  makes 
bargain  with  a  native,  he  shall  be  obliged  liy  the 
laws  of  his  state ;  l>ecause  he,  who  enters  into 
a  contract  in  any  place,  is  a  subject  for  the 
time  being,  and  must  be  obedient  to  the  laws  of 
that  place."  Quare  etiamsi  jferegrinus  cum  cive 
paci^caiur,  Unebiiur  illis  tegibus ;  quia  qui  in  loco 
aliquo  contraliit^  ianquam  suhdiius  temporarius  legi- 
^bus  hci  subjkilHr.^  Emerigon  follows  Grotius,  and 
idopts  his  very  language.  '*  A  stranger,"  (says  be,) 
who  contracts  in  the  territories  of  a  state,  is  held 
a   temporary  subject  of  the  state,  subject  to  the 


Cod  liK  1,  lit*  1,  I  h  Caocltii*  de  Stfttot  p.  554;  ante,  4263; 
.  Cooiincnu  ad  Cod.  Lib.  1,  tit  I,  I  1,  lu  13 ;  post,  §  279;  a  Burge, 
.  on  Col-  md  For  Law,  Pl  2,  ch.  20,  p.  775, 776,  777. 
1  S««  PardoMua,  Droit  Cofum*  o*  VJl,  182 ;  1  Em^rigoD,  cH.  4,  $  & 
*  Babiitn,  Ub.  1,  tiL  II,  Dp  ConfL  Leg.  i  2,  3;  ante,  §  261,  note*    See 

iFi  Dim*  p,  40,  4  42l 
^  Qm^m,  B.  %  cb.  II,  4  5^  D.  a 
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laws  thereof.  Ditrangerj  qui  cowbracte  dans  les 
terres  d^un  etatj  est  tenuj  comme  sujet  h  temps  de 
cet  etatj  de  se  saumettre  aux  his  du  pays}  Lord 
Stowell,  ia  a  passage  in  one  of  his  most  celebrated 
judgments,  has  refused  to  acknowledge  ignorance  of 
the  law  of  a  foreign  country  to  be  any  foundation 
to  release  a  party  from  the  obligation  of  a  contract 
made  there.^ 

§  274  a.  Dumoulm,  while  he  admits  the  general 
rule  to  be,  that  the  law  and  custom  of  the  [dace, 
where  a  contract  is  made,  ought  generally  to  govern 
in  the  interpretation  of  the  contract,  at  the  same  time 
denies,  that  it  is  of  universal  application.  On  the  con- 
trary, he  holds,  that  there  are  cases,  in  which  it  ought 
to  be  disregarded.  ^^  Et  animadvertendumj^^  (says  he,) 
^<  quod  doctores  pessime  intettiguntj  d.  /.,  quia  putanl 
ruditer  et  indislinctej  quad  debeat  On  inspici  locus  et 
consueiudoj  uhifit  contractusj  et  sic  jus  in  loco  con- 
tractus. Quod  estfalsum;  quinimojus  est  in  iacita  et 
verisimiliter  mente  contrahentium.  Fac,  civem  7V6tn- 
gensem  peregre  euntem  per  urbem  Italim^  vendere  ibi 
domum  suam  Tuhingm  vel  Augusta^  an  teneatur  dare 
duos  Jidgussores  evictioniSf  et  de  duploj  prout  probat 
statiUum  loci  contractus.  Et  omnes  dicuntj  quod  nc, 
in  quo  errant,  non  intelligentes  praximj  et  hie  non  per- 
spicientes  mentem,  </,  /.,  qucB  estpraciica.  Idea  contra* 
rium  dicendum  ;  quia  venditor  non  est  subditus  statutis 
ItaluB,  et  statutum  illud  non  concemit  rem,  sed  perso- 
nam, et  sic  non  potest  ligare  exteros,  qui  non  censentur 
sese  obligare  ad  statutum,  quod  ineuni.  Idea  non  te- 
netur  cavere,  nisi  secundum  morem  sui  domicilii^  vel 


1  Em^rigon,  Atsur.  ch.  4,  §  6,  Tom.  1,  p.  194, 125.    See  alfo  Cuuegis, 
Disc.  179,  n.  60,  61,  62. 
9  Dalrymple  v.  Dalrymple,  2  Hagg.  Confiit  R.  (K^  61.      
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seamdmnjus  commune ;  nee  verum  est,  quod  istud  sia- 
tuium  concemat  solemnitatem  ei  modum  contrahendi. 
Quinima  respicit  effecium^  merittim,  et  decistotiem,  et 
dicta  lex  male  allegaiiir  ad  matcriam  prima!  conclu- 
sianis.  Faciamus  civem  Tubingensem  hie  vendere  vi- 
cino  domum  Genevm^  vel  Tiguri  sitam^  ubi  sit  statuium, 
quod  venditor  fundi  tenetur  de  duplo  cavercj  per  duos 
idoneos  dves,  ne  teneantur  litigare  extra  forum  suum. 
Iste  est  proprius  casus  et  verus,  intcllectus^  d.  L  in  qud 
dicitur ;  Venditarem  teneri  cavere  secundum  consuetudi- 
nem  loci  contractus;  (piod  est  intelligendum  non  de 
loco  contractus  foriuiti,  sed  domicilii^  prout  crebrius 
usuvenitj  immobilia  non  vendi  peregre^  sed  in  loco  dom- 
icilii. Lex  autem  debet  adaptari  ad  casus  vel  hypo- 
theses^ qwB  solent  frequenter  accidere :  nee  extendi  ad 
casus  raro  acddentes*  Saltern  quando  contrarium  ap- 
parct  de  rationc  diversitatis^  vel  quando  sequeretur 
captio  ingerentis.  Quia  fpid  ratione  dicta  lex,  ex- 
dudii  externum  locum  situs  rei,  in  quo  contraheU' 
tes  nan  habmt  domicilium;  multo  fortius  excludiiur 
locus  fortuitus  contractus,  in  (fuo  partes  peregrt 
Irameunt.  Patet:  Quia  quis  eensetur  potius  con- 
trahere  in  loco,  in  quo  debet  solvere,  quam  in  loco^  ubi 
foriuiio  transiens  contrahit.  Sed  hie  venditor  eo  ipso 
se  obligat,  solutionem  et  traditionem  realem,  per  se^ 
pet  per  alium,  facere  in  loco,  in  quo  fundus  situs  est : 
ergo  ibi  contrazisse  eensetur.  Et  tamen  in  dubio  non 
attenditur  consuetude  loci  contractus.  Quia  venditor 
illi  non  suhcst,  nee  ejus  notitiam  habere  prcesumitur, 
ergo  multo  minus  comuetudo  loci  fortuiti,  quam  niagis 
ignoratJ 


^  Holla.  Oper.  Coom.  b4  Cod.  Lib.  1,  tlL  1,  L  1«  Concltis.  de  Statot 
Fov.  3,  |L  5S4 ;  3  Burgei  Comin.  on  Col.  and  For.  Law,  Pl  2,  ch.  20,  p. 
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^  276.  Cases,  illustratiye  of  the  importance  oi 
the  general  rule,  may  be  easily  found  in  the  jaris- 
prudence  of  modern  nations.  ^<  In  some  countries," 
(says  Boullenoisy)  ^^the  laws  give  a  certain  sense 
and  a  certain  effect  to  clauses  in  an  instrument, 
while  the  laws  of  another  country  ^ve  a  sense  and 
effect  more  extensive,  or  UKHre  restrained.  For  ex- 
ample, at  Toulouse,  the  cause,  si  sine  liberisj  added 
to  a  substitution,  means  a  gradual  substitution ;  and 
in  other  places,  it  means  only  a  condition,  if  other 
circumstances  do  not  concur."^  The  full  effect  of 
this  example  may  be  felt  only  by  a  civilian.  But 
an  analogous  one  may  be  put  from  the  common 
law.  A  contract  in  England  fat  an  estate  there 
situate,  or  a  conveyance  of  such  an  estate,  to  A., 
and  the  heirs  of  his  body  begotten,  would,  before 
the  statute  de  donisj  have  been  interpreted  to 
mean  a  contract  for,  or  a  conveyance  of,  a  con- 
ditional fee  simple ;  but  since  that  statute,  it  vimild 
be  construed  to  be  a  contract  for  or  a  conveyance 
of  a  fee  tail.^  The  rights  growing  out  of  these  dif- 
ferent interpretations  are  (as  every  conunon  lawyer 
knows)  exceedingly  different;  and  to  construe  them 
otherwise,  than  according  to  the  common  law,  virould 
defeat  the   intention  of  the  parties,  and  uproot  the 


1  2Boullenoi8,  Obsenr.  46,  p.  447,  518,  519.— In  the  FVsneh  Law 
Bubsiitution  ia  either  simple  or  gradual.  It  is  called  aiinpiei  vhen  one 
person  only  is  substituted  for  another  in  a  donation;  aa  a  donation  to  A^ 
and  if  ho  refuses  or  dies  to  B.  It  is  called  gradual,  when  there  are  sev- 
eral substitutee  in  succession ;  as  a  donation  to  A.,  and  if  he  wAieee  or 
dies  to  B.,  and  if  B.  refuses  or  dies  to  C,  and  if  C.  lefhses  or  dies  to  D., 
dLc.  &c.  Pothier,  Traits  des  Substitution,  art  Prelim.;  Id.  $  3,  ait  I, 
See  also  2  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  S^  cL  90,  p.  855, 
856,857. 

9  2  Black.  Comm.  110  to  112. 
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solid  doctrines  of  law.  The  sense  of  the  terms, 
and  tlie  legal  effect  of  the  instrument  ought,  and, 
it  IS  to  be  presumed,  would  be  every  where  ascer- 
tained by  the  same  mode  of  interpretation  wher- 
•wr  the  point  should  come,  directly  or  indirectly, 
in  judgment,  in  any  foreign  country. 

^  276,  The  language  of  marriage  contracts  and 
Mlllements  must,  in  like  manner,  be  interpreted 
according  to  the  law  of  the  place,  where  they  are 
eoDlracted.  A  moment's  consideration  would  teach 
lis  tJie  inextricable  confusion,  which  would  ensue 
from  disregarding  the  habitual  construction  put  by 
courts  of  law  upon  instruments  of  this  sort,  executed 
in  England,  or  in  France,  and  brought  into  contro- 
versy in  any  other  country.  The  whole  system  of 
interpretation  of  the  clauses  of  marriage  contracts 
and  settlements  in  England  is  in  a  high  degree 
artificial;  but  it  is  built  upon  uniform  principles, 
which  could  not  now  be  swept  away  without  leaving 
binumerable  difficulties  behind.  What  could  a  for- 
eign court  do  in  interpreting  the  terms,  heirs  of  the 
hodff  ckUdren^  issue^  connected  with  other  words  of 
limitation,  or  description,  in  a  marriage  settlement 
or  a  will  made  in  England  ?  The  intricate  branch 
of  English  jurisprudence,  upon  which  the  true  ex- 
position of  such  clauses  depends,  has  tasked  and 
exljausted  the  diligence  and  learning  of  the  highest 
profejisional  mtnds;  and  requires  almost  the  study 
of  a  life  to  l>e  thoroughly  mastered.*  Proba- 
bly iJie  system  of  interpretation  in  similar  cases  in 
Fiaocd  does  not  involve  few^r  difficulties,  depen- 
dent upon  the  nice  shades  of  meaning  of  words  in 
diflferent  connexions,    and   the  necessary    complexity 


1  8m  F«tme  on  Camiikgeot  RezD&iiidere,  p«sf  im* 
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of  matrimonial  rights,  and  nuptial  contracts,  and 
prospective  successions.^  The  general  rule  is  in  no 
cases  more  firmly  adhered  to,  than  in  cases  of  nup- 
tial contracts  and  settlements,  that  they  are  to  be 
construed  and  enforced  according  to  the  Ltx  lod 
contract&s.^ 

§  276  a.  The  same  doctrine  was  fully  recognised 
in  a  recent  case  in  England.  In  that  case  the  pai^ 
ties  were  domiciled  and  married  in  Scotland,  and 
executed  a  nuptial  contract,  containing  mutual  po- 
visions  for  the  benefit  of  the  parties  and  their  off* 
spring.  Afterwards  the  wife,  upon  the  death  of  her 
mother  in  England,  became  entided  to  certain  stock; 
and  the  husband  filed  a  bill  in  chancery  to  have  the 
stock  conveyed  to  him  by  the  trustee  thereof,  without 
a  settlement  being  made  upon  his  wife  in  regaid 
thereto.  The  question  was,  whether  the  wife  was 
entitled  to  the  common  equity  to  a  settlement  out  of 
the  stock,  according  to  the  English  law.  It  ap- 
peared, that,  by  the  law  of  Scodand,  acting  upon  As 
interpretation  and  construction  of  the  provisions  of  ths 
nuptial  contract,  the  wife  was  not  entitled  to  any  such 
equity  to  a  settlement.  The  Lord  CfaanceUor  held, 
that  the  Court,  in  administering  the  rights  of  dtt 
parties  under  that  nuptial  contract,  was  bound  ID 
give  the  same  construction  and  eflect  to  it  in  £ng^ 
land,  as  the  Scottish  law  would  give  to  it;  and  he 
therefore  awarded  the  stock  to  the  husband 
any  settlement.' 


1  Sec  2  Boullenois,  Obscrv.  46,  p.  489  to  494,  508^  501,  50S^  SO; 
Marty  n  v.  FabrigaB,  Cowper,  R.  174. 

3  Feaubcrt  v.  Turst,  Proc.  ch.  207 ;  De  Couche  v.  Savitier,  3  Jotei 
Ch.  R.  190. 

3  Anstnither  v.  Adair,  2  Mylne  &  Keen,  R.  513, 51&    See  i 
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^  277.  The  same  rule  is  also  universally  acknow- 
ledged in  relation  to  commercial  contracts.^  Where 
the  terms  of  an  instrument,  executed  by  foreigners 
in  a  foreign  country,  are  free  from  obscurity,  it  will 
be  construed  according  to  the  obvious  imp>rt  of 
those  terms,  unless  there  is  some  proof,  that,  accord- 
ing to  the  law  of  the  foreign  country,  the  true  in- 
terpretation of  them  would  lie  different.*  But  where 
a  particular  interpretation  is  established,  that  must 
be  followed.  Indeed,  the  courts  of  every  country 
must  be  presumed  to  be  the  best  expositors  of  their 
own  laws,  and  of  the  terms  of  contracts  made  with 
reference  to  them.  And  no  court  on  earth,  profess- 
ing to  be  governed  by  principle,  would  assume  the 
power  to  declare,  that  a  foreign  Court  misunderstood 
ihc  laws  of  their  own  country,  or  the  operation  of  them 
on  contracts  made  there,^ 

fj  278.  The  remarks  already  suggested  upon 
this  rule  cannot  be  better  enforced,  than  by  a 
quotation  from  an  opinion  of  the  late  learned  Mr. 
Chief  Justice  Parker,  "  That  the  laws  of  any  state 
cannot  by  any  inherent  authority,  be  entitled  to 
respect  extra-territorially,  or  beyond  the  jurisdiction 
of  the  staiat  which  enacts  them,  is  the  necessary 
result  of  the  independence  of  distinct  sovereignties. 
But  the  courtesy,  comity,  or  mutual  convenience 
of  nations,  amongst  which  commerce  has  introduced 


«.  Cliiiido*,  cttod  in  4  Barge,  Connoeot  an  CoL  and  For*  taw, 

«  P^«tnM,  Droit  Comtn.  Tom,  5,  jl  1191, 1492 ;  2  Kent»  Coram.  Lect 

3».|k4S7,49e,3a«ilit 
•  Itkif  of  Bpaia  t.  Maeiiflda^l  RiiwelU  E.  225 ;  poBt^  i  280< 
»  llr.  Chier  Juiticc  M&r»hall  in  Elmoodorf  tr.  Tayler,  10  Wheaton^ 

R*  1S0;  Iff.  Jucuce  Porter  in  Sftul  v,  Hifl  Creditors^  17  Martin,  E. 
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si>  ^roat  an  intercourse,  has  sanctioned  the  admission 
and  o)vraiion  of  foreign  laws  relative  to  contracts. 
So,  that  it  is  now  a  principle  generally  received,  that 
contracts  are  to  be  construed  and  interpreted  ac- 
conlins;  to  the  laws  of  the  state,  in  which  they  are 
made,  unless  tn>m  their  tenor  it  is  perceived,  that 
ihcv  wore  entered  into  with  a  view  to  the  laws  of 
some  other  state.  And  nothing  can  be  mcNre  just  than 
tliis  principle.  Fiv  when  a  merchant  of  France, 
Holland,  i>r  En^l^uid,  enters  into  a  ccmtract  in  his 
imn  aMintrw  he  must  be  presumed  to  be  conusant 
of  the  laws  of  the  plact\  where  he  is,  and  to  expect, 
that  his  ci>niraci  is  u>  be  judged  of  and  carried  into 
clTeci  accortiing  lo  ihos^  laws;  and  the  merchant, 
with  whom  he  de«ds«  if  a  fon^igner,  must  be  supposed 
to  submit  himself  to  the  same  laws,  unless  he  has 
taken  care  to  stijHiIate  for  a  performance  in  some 
other  comitrv,  or  has  in  some  other  waj  excepted 
his  ]iarticular  ciMuract  from  the  laws  of  the  country, 
where  he  is/'  * 

^  21  &  a.  Hence  it  is  adopted  by  the  common  law, 
as  a  general  rule  in  the  interpretation  of  contracts, 
that  thev  are  to  U*  dtHnmnl  contracts  of  the  place, 
where  thev  are  made,  unless  they  are  positively  to  be 
])erformed  or  jKiid  elsewhen\  Therefore,  a  note  made 
in  France,  and  piiyaMe  generally,  will  be  treated 
as  a  French  note,  and  giwerned  accordingly  by  the 
laws  of  France,  as  to  its  obligation  and  construction. 
So,  a  j)olicy  of  insurance,  executed  in  England  on  a 
French  ship  for  the  French  owner,  on  a  voyage  from 
one  French  jx)rt  to  another,  would  be  treated  as  an 
English  contract,  and,  in  case  of  loss,  the  debt  would 

1  Blanchard  r.  RusseH,  13  Maai.  R.  1,  4, 5. 
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be  treated  as  aa  English  debt.  Indeed,  all  the  rights 
and  duties,  and  obligations,  growing  out  of  such  a 
policy^  would  be  governed  bj  the  law  of  England, 
and  not  by  the  law  of  France,  if  the  laws  respecting 
insurance  were  different  in  the  two  countries,* 

^  279,  It  has  sometimes  been  suggested,  and  es- 
pecially by  foreign  jurists,  that  contracts,  made  be- 
tween foreigners  in  a  foreign  country,  ought  to  be 
construed  according  to  the  law  of  their  own  coun- 
try, whenever  they  both  belong  to  the  same  coun- 
try.* Where  they  belong  to  difl'erent  countries, 
some  coutrc»versy  has  arisen  as  to  the  point,  whether 
the  law  of  the  domicil  of  the  debtor,  or  that  of 
the  creditor  ought  to  prevail.^  Where  a  contract 
is  made  iu  t  country  between  a  citizen  and  a  for- 
eigner, it  seems  admitted,  that  the  law  of  the  place, 
where  the  contract  is  made,  ought  to  prevaiJ, 
unless  the  contract  is  to  be  performed  elsewhere,^ 
In  the  common  law  of  England  and  America, 
all    these    niceties    are    discarded.      Every  contract. 


i  tkm  9.  Lifiptnuif  5  (^arke  St.  Pin.  !» ]8»  19, 20;  poet,  $  317, 

*  Ante,  4  'i73 ;  ^  Boulloiioti,  Okmen.  i^  p,  455  14?  p*  458 ;  Id*  p.  495  to 
pi  500^  —  HoTliiia  seema  to  muke  the  foltowing  distinction.  After  having 
fltftled  tht  general  rule  to  be;  8i  lex  actui  fonnam  dtit,  inspiciendum  est 
locm  actiti,  non  domiciliii  non  rei  sitas ;  he  adds ;  NiiuirtJm  valet  hsc 
Regulaf  etiam  in  extero^  qui  actum  celebrat,  licet  enim  hie  subjectus 
i^venoMimt  patrtv  aun,  tamen  illud,  de  actu  primo  est  intclligendum, 
qodftd  aetitia  vero  atotindom  subditua  ilHuj  loci  att  tempoinritia^  ubi  agit, 
f«l  cootrvhit,  iimulqtte  ut  fonim  ibi  aortituTp  ita  statu  tit  ligatur*  Non 
ftltl  ii  ertoroa  ignoravit  atatutum*  Ifertii  Opera,  Tom*  1,  De  ColIJs. 
L0g.  {  4,  o.  JO,  p.  Ide.  198{  R  edit  1716,  p.  179  to  Ibl. 

>  See  foilix,  Confl.  dea  Loit,  Revue  Etrang.  el  Franc.  1840,  Tom.  7, 
f  21  to  33,  p.  300  to  p.  909;  Id.  §  40  to  50,  p.  46  to  p.  4U;  3  Burge, 
Com.  OB  Col.  tad  For.  Law,  Pt  3,  ch.  20,  p.  775, 776. 

^  Sti  L&f«rnior«'a  Diwert.  {  i%  p.  40;  1  llertii  Opera^  De  Collie. 
Luf.  i  10,  pb  126,  138;  Id.  p.  179  to  p.  IBl,  edit  1716;  Voet,  de  Statut. 
i  %^%  Eieep.  4 ;  Id.  4  10,  p.  369»  edit  1715;  Id.  p.  325,  edit  16(31. 
,  3  Boullenoia,  Obeefv.  46,  p.  451) :  ante,  $  363,  §  373,  274 ; 
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whether  made  between  InreigiieffSy  or  between  for- 
eigners and  citizens^  is  deemed  to  be  governed  by 
the  law  of  the  place,  wfaere  it  is  made,  and  is  to  be 
executed.^ 

\  279  a.  Herthis  has  pot  a  case,  where  a  contract 
made  in  a  country  is  subject  ID  a  condition,  and  the 
performance  of  that  condition  takes  place  in  another 
coantrj,  the  laws  of  which  are  ^fibrent;  and  the 
question  is,  whether  the  laws  of  the  (me,  or  those  of  the 
other  ought  to  govem  the  contract.  He  answers,  that 
the  laws  of  the  country,  where  the  contract  was  made; 
because  the  condition,  when  fulfilled,  refers  back  to 
the  time  of  the  contract.  Qiiui  conditio  retrotrahiiur 
ad  tempos  conventionis^  J.  k  Sande  adopts  the  same 
doctrine  almost  in  the  same  words.'         • 

§  280.  The  rules  already  considered  suppose,  that 
the  performance  of  the  contract  is  to  be  in  the  place, 
where  it  is  made,  either  expressly,  or  by  tacit  im- 
plication.^ But  where  the  contract  is,  either  express* 
]y  or  tacidy,  to  be  performed  in  any  other  place, 
there  the  general  rule  is,  in  conformity  to  the  pre- 
sumed intention  of  the  parties,  that  the  contract, 
a8  to  its  validity,  nature,  obligation,  and  interpreta- 
tion, is  to  be  governed  by  the  law  of  the  place  of 
performance.^      This  would   seem   to  be  a  result  of. 

1  Hinith  V.  Meade,  3  Connect  R.  253;  De  Sobry  t.  De  Ltiitie^ 
9  Harr.  and  John.  R.  198, 23a 

u  ilorlii  Opera,  De  Collis.  Leg.  §  4,  n.  54,  p.  147,  edit  1737;  Id.  pu 
207,  udit  17ia 

»  J.  k  Hand^,  Comm.  ad  Reg.  Jur.  1. 9,  p.  18 ;  post,  $  287. 

4  AnUj,§242. 

&  2  Kent,  Comm.  Lect  37,  p.  393, 394,  and  Lect  39,  p.  45^  3d  edit 
CojiarcgiH,  Disc.  171) ;  1  Em^rigon,  c.  4,  $  8,  Voet,  de  Stat  $  9,  ch.  9, 
§  15,  p.  270,  edit  1715 ;  Id.  p.  328,  edit  1661 ;  Boullenoii,  Qneit 
("ontr.  don  Loia,  p.  330,  &c.;  3  Surge,  Comm.  on  CoL  and  For.  Lav, 
rt  2,  ch.  20,  p.  771,  772 ;  Don  o.  Lippman,  5  Clarke  ^  Ffam.  R.  1, 13^ 
lU )  Forguaaon  v.  Fyfie,  8  Clarke  &  FinelL  12L 
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Iliiml  justice;  and  the  Roman  law  has  (as  we  have 
seen)  ado|)ted  it  as  a  maxim ;  Conirazisse  iinusquis' 
que  in  eo  loco  intelligitur,  in  qtw  ut  solveret^  se  obli- 
gavii^  And  asjain,  in  the  law,  Aut  ubi  qutsqm  con- 
traxeriL  Coniractum  autcm  nan  utique  eo  loco  intclli' 
gilur,  {fuo  negoiium  gestum  sit ;  sed  quo  solvenda  est 
pecunia,^  The  rule  was  fullj  recognised,  and  acted 
DO  in  a  recent  case  hy  the  Supreme  Court  of  the 
United  States,  where  the  Court  said,  that  the  gen- 
eral principle,  in  relation  to  contracts  made  in  one 
to  be  executed  in  anotlier,  was  well  settled ; 
that  they  are  to  Ije  governed  by  the  laws  of  the  place 
of  performance.^ 

^  281.  Paul  Voet  has  laid  down  the  same  rule. 
Hinc,  raiione  effecifis  et  compknientt  ipsius  cantmctiiSf 
spectatur  ilk  loms^  in  quern  destimUa  est  solutio ;  id^ 
quod  ad  modum^  mrnsurnm^  nsuras^  ^-c.  negligentiam^ 
Hmatampost  coniractum  initum  accedentem^  referendum 
est.*  He  puts  the  question  ;  Qtiid  si  in  specie^  de  num- 
jmnmi  aut  redituum  solutione  difficidtds  incidatj  si  forte 
valor  sit  immutatus^  an  sprctabitur  loci  valor^  ubi  con- 
troctus  erat  celebratus,  an  lociy  in  queni  destinnta  erat 
$oluiio.  Respondeo;  Ex  generali  Regidd^  spectandum 
€BH  loci  statutum^  in  quern  destinata  erat  solutio.^  So 
thai^  according  to  him,  if  a  contract  is  for  money  or 
goods,  the  value  is  to  be  ascertained  at  the  place  of 
perfonnancef  and  not  at  the  place,  where  tlie  contract 
is  made/     And  the  same  rule  applies  to  the  weight  or 


I  lliff.  Uh.  U,  tit  7, 1 31 ;  «nt«,  $  939. 

i  Di^.  t«ib  4^,  tJL  5,  J.  a 

'^  /kmkwB  m»  food,  13  Petem,  R.  65. 

^  fyVsMl  tie  Obit  5  ^  ch.  %  p,  270,  $  12, 14,  15,  m,  pu  969  to  p.  273, 
•Al  1713;  U  p,  ^m  to  p.  ^129.  ndit  \mi  ;  post,  $  ;)0i  f. 

•  p.  Viici,  De  Sut  *  IS,  ir»,  p.  271,  edit  1715;  Id.  p.  328,  edit  1661 ; 
post,) 301  f.  «  Ibid. 
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Kneasore  of  chinas,  if  there  be  a  dirersitT  in  diflerent 
pbces.^  ETerhaidus  adopts  die  same  doctrine.  Quodj 
ttsaimatio  ret  debits  amnderatmr  seatndum  locum,  ubi 
destinaia  ^M  soliaio.  seu  ddiheratUK  mm  obstante  quod 
cfjmirartwi  alibi  sit  celebnaus.^  Ut  ridelicit  inspiciatur 
t0ilor  wumete^.  qui  est  in  loco  desimatm  solutionis.^  Ha- 
ben»  adopts  the  same  expoation.  Verum  tamen  nan 
ita  prtEcisi:  nspiciendus  est  locus,  in  quo  contractus  est 
initus.  ut  si  partes  alium  in  contnAendo  locum  respexe- 
rint,  ille  nan  potius  sit  considerandus.^  Indeed,  it  has 
the  general  consent  of  foreign  jurists;'  although 
to  this,  as  to  most  other  doctrines,  diere  are  to  be 
found  exceptions  in  the  opinions  of  some  distinguished 
names.  Thus,  John  a  Sande  maintains,  that  the  law  of 
the  place,  where  the  contract  is  made,  is  to  govern, 
although  the  payment  is  to  be  made  in  another  place. 
Denique  inspicitur  locus  contractus,  etiamsi  solutio  in 
alium  locum  sit  destinata.  Et  proinde  mensura  usur- 
panda  est  non  loci,  ubi  frumentum  vd  tinum  exigUur, 
sed  ubi  de  eo  contentum  est.^  The  general  nde  has, 
however,  been  adopted  both  in  England  and  America. 
In  one  of  the  earliest  cases,  Lord  Mansfield  stated 
the  doctrine  with  his  usual  clearness.  «  The  law  of 
the  place  can  never  be  the  rule,  where  die  transac- 
tion is  entered  into  with  an  express  view  to  the  law 
of  another  country,  as  the  rule,  by  which  it  is  to  be 

I  p.  Voet,  De  Stat  4  15, 16,  p.  271,  edit  1715 ;  U.  p.  328,  edit  1661. 

tt  Kverhard.  Connl.  78,  n.  9,  p.  205 ;  post,  §  900  b. 

3  Ibid. 

4  llijbcnj«,  Lib.  1,  tit  3,  §  10 ;  ante,  §  239 ;  poet,  §  299. 

•''  2  IJoullonoLs,  Observ.  46,  p.  475,  476 ;  Id.  p.  488 ;  1  Heitii  Oper.  De 
Collis.  Lp^.  §  4,  n.  53,  p.  147,  edit  1737 ;  Id.  p.  207,  edit  1716 ;  Voet  ad 
I'and.  Lib.  4,  tit  1,  §  29 ;  Post,  §  300  a  to  §  300  f. 

0  J.  a  Haiid^,  Opera,  Comm.  De  Reg.  Jur.  1. 9,  p.  18.  See  alto  Colenit, 
de  Process.  Exec.  Pt.  2,  n.  79,  cited  2  Boullenois,  Observ.  46,  p.  475, 
476. 
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its  practical  bearing,  it  may  be  well  to  illustrate  it  by 
some  cases.^ 

§  283.  One  of  the  most  simple  cases  is,  where 
two  merchants,  doing  business  with  each  other,  re- 
side in  different  countries,  and  have  mutual  ac- 
counts of  debt  and  credit  with  each  other  for  advan- 
ces and  sales.  What  rule  is  to  be  followed  as  to 
the  balance  of  accounts  existing  from  time  to  time 
between  them?  Is  it  the  law  of  the  one  country, 
or  of  the  other,  if  there  is  a  conlBict  between  their 
laws  on  the  subject?  If  the  business  transactions 
are  all  on  one  side,  as  in  case  of  sales  and  advances, 
made  by  a  commission  merchant  in  his  own  country 
for  his  principal  abroad;  there,  the  contracts  may 
well  be  referred  to  the  country  of  the  commission 
merchant,  and  the  balance  be  deemed  due  to  him 
according  to  its  laws.^  For,  although  it  may  be  truly 
said,  that  the  debt  is  due  from  the  principal,  and  he  is 
generally  expected  to  pay  it,  where  he  dwells ;  yet 
it  is  equally  true,  that  the  debt  is  due,  where  the 
advances  are  made,  and  that  payment  may  be  insisted 
upon  there. 

^  284.  But,  suppose  the  advances  have  been  made 
in  the  country  of  the  principal,  and  the  goods  sold 
in   the  other  country;   is  the  same  rule  to  prevail? 


^  Mr.  Burge  haB  expressed  the  true  sense  of  the  general  rale,  and  its 
qualifications,  in  the  following  terms.  "It  may  be  stated  genemlly,  that 
with  respect  to  contracts,  of  which  movable  property  is  the  aabject,  the 
law  of  the  place,  in  which  the  contract  is  made,  will  in  some  respecta 
exclusively  prevail,  altliough  the  contract  is  to  be  performed  in  another ; 
and  that  in  those  respects,  in  which  it  does  not  prevail,  the  law  of  the 
place,  where  the  contract  is  to  be  performed,  must  be  adopted.  But  thia 
conclusion  is  subject  to  some  qualifications  and  exceptions." 

3  Coolidge  V.  Poor,  15  Mass.  R.  427;  Conseequa  v.  Fanning,  3  John. 
Ch.  R.  587,  610.  See  also  Bradford  v.  Harvard,  13  Maw.  R.  18; 
Milne  v.  Moreton,  6  Binn.  R.  353,  359, 365. 
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Or,  are  the  advances  to  lie  governed  by  the  law  of 
the  place,  where  they  are  advanced,  and  the  sales 
cif  the  goods,  Uy  that  of  the  place,  where  they  are 
received  by  the  commission  merchant?  Suppose 
bath  the  merchants,  in  difierent  countries,  sell  goods 
wad  make  advances  mutually  for  each  other ;  and 
U|M>n  the  accounts  a  balance  is  due  from  one  to  the 
other ;  by  the  law  of  what  place  is  such  balance 
to  be  ascertained  aud  paid  ?  In  these  and  many 
other  like  mixed  cases,  the  amount  of  the  balance, 
the  time,  and  the  manner,  and  the  place  of  payment, 
and  the  true  principle  of  the  adjustment  of  the 
mutual  accounts,  may  materially  depend  upon  the 
operation  of  the  Lex  /oa,  when  the  law  of  the  one 
country  conflicts  with  that  of  the  other.  The  habits  of 
burliness  and  trade  between  the  parties  may  some- 
times decide  these  points ;  but  if  no  such  governing 
are  established,  the  cases  must  be 
out  upon  principle*  Upon  principle,  it 
ttaj,  perhaps,  l>e  found  most  easy  to  decide,  that 
timMaction  is  to  lie  governed  by  the  law  of  the 
wliere  it  originated  ;  advances  by  the  law  of 
the  place,  where  they  are  advanced;  and  sales  of 
p^oods  by  the  law  of  the  place,  where  they  are  re- 
ceived*' The  importance  of  the  true  rule  is  pecu- 
liarly felt  in  all  cases  of  iutcrest  to  be  paid  on    l>al- 


§  284  a.  Th»  subject  was  a  good  deal  discussed  in 
a  receitt  easCi  where  goods  had  been  consigned  for 
ttb  ia  Trieste  by  a  merchant  of  Boston,  and  ad* 
vaacei  w*cre  made  by  the  agent  of  tlie  consignees   in 


1 1 

511; 


QiiiK«i|ua  t*.  PEiminf,  3  John.  Ch*  R.  S68|  $W;  J  7  John.  R. 
Urn,  in. 
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Boston  to  an  amount  exceeding  the  amount  of  the 
proceeds  of  the  goods  when  sold.  A  suit  was  brought 
by  the  consignees  to  recover  the  balance,  and  the  ques- 
tion was,  at  what  rate  of  exchange  the  balance  was 
to  be  allowed  ;  and  that  depended  upon  another  ques- 
tion, where  the  balance  was  reimbursable,  in  Boston, 
or  in  Trieste.  The  Court  held,  that  the  balance  was 
reimbursable  at  Boston,  where  the  advances  were 
made ;  but  that,  if  the  advances  had  been  made  at  Tri- 
este, the  balance  would  have  been  reimbursable  there. 
The  Court  consequently  allowed  the  par  of  ex- 
change at  Boston  upon  the  balance,  it  being  payable 
there.^ 

^  285.  Another  case  may  serve  to  illustrate 
the  same  doctrine.  A  merchant  in  America  orders 
goods  to  be  purchased  for  him  in  England.  In 
which  country  is  the  contract  to  be  deemed  com- 
plete and  by  the  laws  of  which  is  it  to  be  governed  ? 
Casaregis  has  affirmed,  that  in  such  a  case  the  law 
of  England  ought  to  govern ;  for  there  the  final 
assent  is  given  by  the  person,  who  receives  and 
executes  the  order  of  his  correspondent.  Pro  hujus 
matericB  declaratione  prcemiUenda  est  regula  ab  om- 
nibus recepittj  quod  contractus  vd  negotium  inter  ab- 
sentes  gestum  dicatur  eo  locij  quo  ultimus  in  con- 
trahendo  assentitur,  sive  acceptat;  quia  tunc  iantum 
uniuntur  ambo  consensus.^  Sic  mandati  contractus  di- 
citur  initus  in  loco,  quo  diriguntur  litertB  missiwE  alt- 
cujus  mercatoris,  si  alter  ad  quern  diriguntur^  eas 
recipit,  ei  acceptat  mandatum?      He  goes  on  to  illus- 

i  Grant  v.  Healey,  3  Chand.  Law  Reporter,  113.  See  Post,  311  a, 
and  note. 

*  Casaregis,  Disc.  179,  §  1,  2.  See  1  Hertii  Opera,  De  Collis.  Leg. 
§  56,  p.  147 ;  Id.  p.  208,  edit  1716 ;  1  Surge,  Comment  on  GoL  and  For. 
Law,  Pt  2,  ch.  20,  p.  753. 

3  Ibid. 
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trate  the  doctrine  by  putting  the  case  of  a  merchant, 
directing  his  correspondent,  in  a  foreign  country,  to 
bttjr  goods  for  him ;  iu  which  case  he  says,  if  the 
correspondent  accept  the  order,  and  in  the  execution 
of  it  lie  buys  the  goods  of  a  third  [person,  two  con- 
tracts spring  up;  the  first  of  mandate  between  the 
principal  and  his  agent,  and  the  second  of  purchase 
and  sale  between  the  vendor  and  the  agent,  as  pur- 
chaser in  the  name  of  the  jirineipal ;  and  both  are  to  be 
deemed  contracts  made  in  the  place,  where  the  agent 
resides.  His  lan;;uage  is ;  Quando  Mercator  alien 
9IIO  Carresponsori  mandate  ut  aliquns  merces  pro  se  enwil, 
ea$que  mbi  irmismiUat^  quo  casu  H  Cotresponsor  accep- 
Ui  mandatum^  et  in  illius  execuiiofiem  ah  alu/im  tcrtia 
persona  merces  commissas  emat^  duo perjiciuntur  contrac- 
tus :  Primus^  mandati  inter  tnandantemy  et  nmndatarium^ 
et  alter ^  emptionis^  et  resjjective  venditionis  inter  eundem 
mandatunum^  uti  empiorem  nomine  mandantis^  et  ten- 
ditarem^  el  ambo  jmrficiuntur  in  loco  mandatarii : 
Nam^  quoctd  nuxndati  contractum^  ratio  estj  quia  cansen- 
sms  mandaniis  per  litems  unittir  cum  ultimo  consenm 
wiandaiarii  in  loco^  quo  mandaUirius  reperitur^  et  acceptat 
mimilafiim,  eoquemagis  quoad  alterum  venditionis^  et  re- 
spective  empiionis^  quia  mandatarius  vere  emit  in  loco^ 
in  quo  et  ipse^  et  venditor  existunt,^  This  doctrine,  so 
reasonable  in  itself,  has  been  expressly  aflirmed  by  the 
Supreme  Court  of  Louisiana*'  It  has  also  received 
a  sanction  in  a  recent  case  in  the  Hause  of  Lords, 
where  the  Lord  Chancellor  said ;  **  If  I,  residing 
in  England,  send  down  iuy  agent  to  Scodand,  and 


'  C^Mfff  gii,  Dfie.  179,  n.  10,  p.  192. 

«  Mr,  Jttiiice  Martin  in  Wbislon  p.  Stoddef,  9  Mftrtin,  R.  93*    floe  sIbo 
MB!|iicA  9.  McKown,  i  Louif,  R.  348, 955. 
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he  makes  contracts  for  me  there,  it  is  the  same, 
as  if  I  myself  went  there,  and  made  them.^ ''  The 
same  rule  has  been  held  to  apply  even  to  an  Eng- 
lish corporation,  contracting  by  its  agent  in  Scotland ; 
for  the  contract  takes  effect  as  a  contract  in  Scot- 
land.» 

^  286.  And  if  a  like  contract  of  purchase  is  made 
by  an  agent  without  orders,  and  the  correspondent 
ratifies  it,  Casaregis  says,  that  the  contract  is  not 
to  be  deemed  a  contract  in  the  country  of  the  rat- 
ification, but  of  the  purchase;  because  the  ratifica- 
tion has  reference  back  to  the  time^  and  place  of 
the  purchase.  Ratio  est,  qma  ilk  ratijicatianis  ctm- 
sensusj  licet  emitatur  in  loco  ralificantisj  et  ibi  videatur 
se  unire  cum  cdtero  precedenii  gerenlis  cansensuj  qui 
venit  a  loco  gerentis  ad  locum  ratificafUisj  reirotrahitur 
ad  tempus  et  ad  locum,  in  quo  Juit  per  gestarem 
initus  contractus  emptionis;  vel  aliud  n^otium  pro 
absente ;  et  ratio  raiionis  est,  quia  consensusratificaniis 
nan  unitur  in  loco  s^uo  ad  aliquem  actum  seu  cantrae- 
turn  perjiciendumj  sed  accepiandum  conlractum  vel  nego- 
tium  pro  se  in  loco gestoris  jam  factum;  ac  si  eodem 
tempore  et  loco,  in  quo  fait  per  gestarem   n^atium 

1  Pattison  v.  Mills,  1  Dow.  &  Clarke,  R.  349 ;  Albion  F.  aad  L.  loBiir. 
Co.  V.  Mills,  3  Wils.  &  Shaw,  218, 23a— It  is  difficult  to  reconcile  thii 
doctrine  with  the  views  of  the  Court  and  Bar  in  Acebal  o.  Levy^  10  Bing 
R.  370,  379,  380,  381,  (Ante,  §  262  a,)  where  upon  a  sale  of  goods  in 
Spain,  to  be  delivered  in  England,  the  purchase  having  been  made  bj  an 
agent  of  the  purchasers  by  orders  sent  to  Spain,  the  Court  and  Bar 
seem  to  have  thought,  that  the  contract  was  governed  by  the  English 
Statute  of  Frauds.  See  Ante,  ^  262  a ;  Post,  §  318,  and  note.  Did  the 
place  of  the  delivery  and  payment  make  any  difference?  See  Post 
§  318,  and  note. 

9  Albion  F.  and  L.  Insur.  Co.  v.  Mills,  3  Wils.  &  Shaw,  R.  218, 933, 
234.  See  also  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  2;  ck  90 
p.  753. 
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^e^um^  ^p$emet  ratijicans  esset  prccsetis^  ibique  contrax- 

J      So,  a  like  rule  applies,  if  a  merchant  in  one 

lotiy  agrees    lo   accept  a  bill  drawn  on  him  by  a 

"person  in  another  country.      It  is  deemed  a  contract 

in  the  place,  where  the  acceptance  is  to   be  niade.^ 

Paul  Voet  adopts  the  same  conclusion.      Quid  si  de 

iieri^^  cambii  incidat  questioy  Quis  locus  ei^ii  spectandus  ? 

is  spectandus  est  locus^  ad  quern  sunt  destinatm^  et 

}&bidtin  acctptat^e? 

286  a,  Hertius  takes  a  curious  distinction  on  this 
ibjeet.  If,  says  he,  a  contract  is  made  in  one  coun- 
'tiy,  and  is  ratified  in  another,  it  may  be  asked,  if  the 
laws  of  the  different  places  vary,  w  hich  is  to  govern  ? 
To  which  he  answers ;  If  the  confirmation  is  made 
to  add  additional  faith  to  the  contract,  as  for  exam- 
ple, if  the  contract  is  reduced  to  writing  for  the  sake 
of  proof,  then  the  law  of  the  place,  where  the  con- 
tract is  made,  is  to  be  looked  to.  But,  if  to  give 
validity  to  the  contract  itself,  the  law  of  the  place  of 
confirmation  —  Contractus  in  alio  loco  fit ^  in  alio  con- 
famatur ;  qumritur^  cujus  loci  leges^  si  di^crepare  eas 
umwtniat^  intuer  idebeamus?  Si  confirmatio  accedat  ad 
caneiliaiuhm  contractui  majoreni  jidem^  v.  g.  contrac- 
tuji  probationis  gratid  in  scripturam  redigatur^  arbi- 
tramur^  spectandam  loci^  ubi  contrahitur  legem.  Sin^ 
ut  contractus  sit  validusj  locij  ubi  conjimiatur^  jura 
prmtnlebuni^  So  that  Hertius  seems  to  put  the  so- 
lution of  the  case  upon  the  pint  of  the  supposed 
tnteotioti  of  the  parties,  to  give  validity  to  a  defective 


t  Cuu«|ns  0iM  179,  f  2a,  64,  7G  ti>80,  83. 

•  Bayce  r,  Edward*,  4  PeU»f»,  R,  ML 

>  P.  Vm,  Do  Sutut  4  9,  cb.  2»  \  14,  p.  371,  edit  1715 ;  Id.  {k  027,  edit 

4  I  II«rlii  Opmt  !)•  CoUii.  Ltg.  H.  >H  55,  p.  147,  edit  1737 ;  Id.  p. 
.1716;  AQle,  $307* 
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contract,  or  only  to  impart  a  better  proof  of  its  orig- 
inal validity. 

^  286  b.  A  question  of  a  somewhat  analogous  na- 
ture, growing  out  of  agency,  and  of  very  familiar 
occurrence,  deserves  notice  in  this  place.  It  is  well 
known,  that  by  the  common  law  the  master  of  a  ship 
has  a  limited  authority  to  take  up  money  in  a  foreign 
port,  and  give  a  bottomry  bond  in  cases  of  necessary 
repairs,  and  other  pressing  emergencies.  But  he  is 
not  at  liberty  to  give  such  a  bond  for  mere  useful 
supplies  or  advances,  which  are  not  strictly  necessary. 
It  is  highly  probable,  that  in  some  maritime  countries, 
the  basis  of  whose  jurisprudence  is  the  civil  law,  a 
broader  authority  is  allowed  to  the  master,  or  at  least 
a  broader  liability  may  attach  upon  the  vessel  and  the 
owner.^  In  such  a  case,  the  question  might  arise, 
whether  the  liability  of  the  ship,  or  of  the  owner,  was 
to  be  decided  by  the  authority  of  the  master  accord- 
ing to  the  law  of  the  foreign  place,  where  the  money 
was  advanced,  or  by  the  law  of  the  jdace  of  the 
domicil  of  the  ship  and  owner.  In  England  it  would 
be  held,  (at  least  such  seems  the  course  of  the  adju- 
dications,) that  the  master's  authority  to  bind  the 
ship,  or  the  owner,  in  a  foreign  port,  would  be  gov- 
erned by  the  law  of  the  domicil  of  the  owner ;  and 
that  consequently  the  master  of  an  English  ship 
could  not  bind  the  owner  for  advances,  or  supplies 
in  a  foreign  port,  which  were  not  justifiable  by  the 
English  law.^    But  it  is  far  from  being  certain,  that 


1  See  2  Em^rigon,  Contrato  &la  GroBse,  cli.4,  $2to§6k$6|p.423to 
p.  445. 

9  The  Nelson,  1  Hagg.  Adm.  R.  169,  175,  17a— In  the  caM  of  The 
Nelson,  Lord  Stowell  said ;  '*  It  is  certainly  the  vital  principle  of  tUi 
species  of  bonds,  that  they  shall  have  been  taken,  where  the  owner  ww 
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would  adopt  the  same  rules,  if  the  lender  or  supplier 

&.C.,  such  a  jus  in  re  ought  to  be  implied,  as  the  actual  import  and  under- 
standing of  the  transaction,  and  as  therefore  no  less  acquired  ex  lege 
loci,  than  if  it  had  been  constituted  by  a  formal  writing.  But  if  in  this 
way  such  a  right  do  arise  ex  lege  loci,  then  ex  justitia,  and  on  principles  of 
international  law,  ought  to  be  rendered  effectual  with  us ;  a  point,  which 
will  be  manifest,  if  wc  consider,  that  the  validity  of  a  written  instru- 
ment must  be  tried  by  the  law  of  the  place,  in  which  it  was  executed. 
Still  however,  must  it  be  remembered,  that  it  is  merely  as  the  presumed 
understanding  and  intention  of  parties,  that  the  jus  in  re  can  so  arise ;  as 
a  right  conceived  in  favor  of  the  creditor  it  can  unquestionably  be  re- 
nounced by  him ;  and  then  comes  the  question,  whether  circumstances  do 
not  exclude  the  presumption  quoad  a  mutal  understanding  founded  on 
the  law  of  the  place.  When,  not  to  speak  of  necessary  advances,  a 
foreign  ship  is  repaired  here,  the  shipwright,  who  parts  with  the  posses- 
sion without  stipulating  for,  and  obtaining  in  due  form,  a  security  over  the 
tiling,  may  be  supposed  to  have,  according  to  the  principle  of  the  common 
law,  relied  exclusively  on  the  personal  credit  of  his  debtor ;  did,  there- 
fore, the  other  party  even  conceive,  that  he  had  likewise  bound  the  vsssel, 
there  would  be  wanting  the  mutual  understanding  to  infer  an  agreement 
So  far,  then,  does  the  lex  loci  operate  against  the  contraction  of  a  jus  in 
re  for  the  debt ;  but  it  does  not  thence  follow,  that  elsewhere  the  lex  loci 
should  operate  in  favor  of  a  tacit  hypothecation.  A  distinction  is  ever 
to  be  attended  to  between  the  case  of  a  party  causally  entering  a  for- 
eign country,  and  that  of  one,  who  resides  in  it;  and  the  distinction  is 
particularly  strong  in  regard  to  an  individual,  who,  as  master,  has  the 
charge  of  a  vessel  in  a  foreign  port.  Well  may  such  a  person,  when  he 
orders  repairs  on  personal  credit,  be  presumed  to  be  ignorant  of  any 
further  condition,  which  the  law  of  his  own  country  denies ;  and  while, 
if  the  other  party  leave  that  unexplained,  it  may  be  argued  with  great 
plausibility,  that  he  has  consented  to  waive  the  additional  sefburity,  tacitly 
admitted  in  ordinary  cases,  ex  lege  loci,  it  must  be  considered,  that  there 
would,  at  all  events,  be  wanting  the  mutual  assent,  which  constitutes  the 
basis  of  a  contract  But  this  is  not  all.  The  contract,  in  such  cases,  is 
made  with  tlie  shipmaster,  who  acts  as  the  implied  mandatory  of  the 
owners ;  and  the  effect  of  the  transaction  must  greatly  depend  on  the 
extent  of  his  autliority.  Now,  it  is  true,  that,  as  a  person,  who  has  been 
appointed  to  an  office,  must  be  presumed  to  be  invested  with  the  usual 
powers,  so  restrictions  upon  the  ordinary  authority  will  not  be  effectual 
against  another  party,  who  has  not  been  apprized  of  them ;  —  yet  it  will 
bo  observed,  that,  since  it  is  the  duty  of  those,  who  deal  with  an  agent,  to 
make  tlicnisclvcs  acquainted  with  the  extent  of  his  powers,  whether  ex- 
pressed or  fairly  implied  from  his  office,  so  the  presumed  mandate  here 
must  be  measured,  either  by  some  general  principle  of  maritime  law,  or 
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bad   acted   with  good  faith,  and  in  ignorance  of  the 
want  of  authority  in  the  master** 

§  286  c.  In  a  recent  case  in  Louisiana,  where  the 
question  arose,  as  to  the  liability  of  the  owner  for  the 
property  on  board,  bt*loiiging  to  a  passenger,  who  died 
on  the  voyage,  the  property  being  afterwards  lost, 
the  point  was  made,  whether,  as  the  passenger  and 
property  were  taken  on  board  at  a  foreign  port,  tlie 


^  the  law  of  Uie  country,  to  which  the  ship  belongs.  Such  &  general 
ciple  of  fxiAriUtoe  Uw  would  of  itself^  lliough  in  a  different  way, 
I  in  tny  mpfireliension,  to  exclude  the  hx  loci ;  but  there  is  no  such 
Jljr  recciYed  principle,  and  the  more  positive  exclusion  of  the 
eiple  of  the  lex  loci  h  the  conaequence.  Thu«,  the  English  law  does 
not  allow  the  master  to  hypothecate  the  veiael,  at  least  expressly,  unless 
in  a  foreign  port,  where  penontl  credit  is  anattainable ;  but  entitles  him 
to  pledge  the  abeolnte  pervonal  responsibility  of  his  constituents  for  the 
amount  of  neeenary  repairSy  furmshinge,  &c. ;  while  on  the  other  hand, 
the  French  Uw  authorizes  him  to  hypothecate  the  vessel,  dLc*,not  bind  his 
coii0titiieiil*  pereooally,  at  least  not  beyond  the  eventual  value  of  ilje  ship 
tftd  IMfitt«  4k^  on  her  return.  And  it  is  quite  clear,  that  the  merchants  and 
artisans  of  the  respective  countries  must  contract  with  the  shipmastere  of 
each  other,  according  to  the  powftrs  respectively  inherent  in  lliose  offices. 
It  would  be  to  no  purpose  for  the  English  art^n  or  merchant  to  plead  in 
France  the  law  of  his  own  country  in  support  of  his  action  for  absolute  re- 
aponsibility ;  and  to  allow  the  Frenchman  to  have  the  benefit  of  a  privilege 
ex  lege  loci,  while  he  has  acquired  tlie  absolute  personal  liability  of  the 
owners,  would,  while  an  opposite  measure  of  justice  was  awarded  to  the 
Bnglishi  be  to  afford  him  a  double  advantage  —  the  combined  effect  of 
the  laws  of  both  countries,  —  would  give  him  a  right,  the  opposite  party 
jie?ef  contracted  far,  nor  himself  could  fairly  anticipate.  The  clear  re- 
sitk  then  m,  that  tlic  tnuisaetiont  mnst  be  held  to  have  reference  to  the 
master^  impHed  mandate,  according  to  the  law  of  his  own  country — a 
msndate,  which  it  is  the  doty  of  those,  who  deal  wiUi  him  as  an  agent,  to 
ccrtam  the  extent  of;  and,  that,  while  they  never  can  justly  complain 
of  having  their  ri|^t  lintitsd  by  such  a  principle,  the  shipmaster  cannot 
be  supposed  to  iotsod  an  abuse  of  his  powers, — whence  tlic  very  gist  of 
aO  eoatnets,  the  understanding  of  parties,  wonid  be  wanting  to  infer  a 
lifkf  ex  lege  loci  contractus,  which  the  scope  of  his  authority  did  not 
import  Thus  much  for  the  principle  of  the  lex  loci  contractus.  We  shall 
fww  pfoceed  to  inquire  into  the  principles  recognised  in  England.** 
»  9  EMrigoD,  Contrat.  4  la  Grossei  ch.  4,  }  8,  p^  441,  442;  M&lpica 
.  McKown,  1  Lmtis.  R  94^,  254, 255. 
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law  cr  mac  gfxz^  or  me  hm  of  die  place,  where  the 
ve?»e'.  ami  owoer  beioBQefL  oocht  id  sorem  as  to  the 
owners  Liahtiiiy.  Os  doc  oecaaoa  the  Court  said; 
-^  W>  ;»re  ot  0{HiiioB.  that  ibe  law  of  the  phce  of  the 
coarracr.  and  doc  cfaac  ot  the  owner^s  readenGe,  moBt 
be  the  roie,  by  wbieh  bs  ohBgarinw  are  to  be  ascer- 
tained. The  Lex  loci  amineait  ^tobb  all  agree- 
otenta,  snlesfl  expreslT  eacfadedr  or  die  perfiiniiaiice 
»  to  be  in  another  coimtrj.  where  diflferent  regulations 
prevail.  What  we  do  branochKyWe  do  fajourselyes; 
and  we  are  unable  to  dsdngiiish  between  the  respon- 
sibility created  hy  the  owner,  sen&ig  Us  agent  to 
contract  in  another  coantrr,  and  diat  prodnced  by 
ajMoq  there  and  contracting  lumself.^  Perhaps  the 
cMe  Itself  did  not  require  so  broad  an  expresaon  of 
opinion ;  since  the  Court  seem  to  have  assumed,  that 
the  law  of  the  owner's  domicil  cnncided  idth  the 
law  of  the  place  of  the  contract,  as  to  the  owner's 
responsibility,  and  the  authority  of  the  master.  But 
the  sanv;  doctrine  has  been  elaborately  maintained  by 
the  same  Court  in  another  case.* 


I  Mr.  iiMticc  Porter  in  MtliMca  9.  McKown,  1  Lcmn.  R.  949^  954 ; 
Anco,  iS(K». 

>  Arago  V.  Currell,  1  Loait.  R.  52&— Mr.  Jiutice  Martin  in  delir- 
ftrin^r  tho  opinion  of  the  court  in  thiacaae  said;  ''The  fint  qaeatioo, 
It  (yrmmntfl,  relates  to  the  law,  by  which  the  ligbta  of  the  parties  are 
iri  lio  ffovomod.  Tho  defendant  eent  his  vessel  fiom  New-Orleans  to 
Voni  C^rux,  to  be  employed  in  the  transportation  of  passengers — and 
tlin  iiiamnr  tlioro  entered  into  a  contract  for  their  paas^fos,  which  be- 
iii|(  within  tho  scope  of  his  authority,  must  be  as  binding  on  the  de- 
ftiiiiUiit,  as  if  it  had  been  entered  into  by  him  personallyi  TUs  pro- 
ptNiitlcin  is,  liowovor  strenuously  combatted  by  bis  counsel,  who  eootandSy 
tliat  thft  inasior  htd  no  authority  to  bind  the  owner  absolotely,  hot 
(inly  til  tliu  amount  of  the  value  of  the  vessel  and  fieight;  because  the 
lawN  of  tho  country,  in  which  the  owner  has  his  domicil,  fix  the  measore 
of  his  reii|Ninsibility,  on  all  contracti  made  by  the  master;  that  the  qnes- 
tioui  wliothvr  au  agent  has  exceeded  his  powers,  must  be  solved  by  the 
Itws  of  the  place  in  which  he  received  theuL    The  sHmisrien  of  Ibis 
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286  dL  Another  case  may  readily  be  suggested  as 
10  the  eoaflict  of  laws  in  cases  of  Agency*     Let  us 


[ipodyoo  woM  sttll  preseivt  the  question,  whetb^i  accord ing^  to  the  kwa 
,  the  agent,  who  contracted  in  MencOj  in  the  manner,  the 
r  did  in  the  present  case,  exceeded  bis  powers;  and  the  questioa 
M  still  remain  open  as  to  the  laws,  which  ought  to  govern.  So  it 
be  under  the  provtsion  of  our  code,  relied  oo^  that  the  principal  ie 
1  obIj  for  the  acts  of  his  agent,  which  he  could  have  prevented  So, 
If  it  be  held,  tbst  the  law  of  Mexico  is  to  govern  a  contract  directed  to  be 
\  there,  the  queslioo  would  ooi  be,  whether  the  agent  exceeded  his 
owers,  but  what  responsibility  the  principal  would  have  incurred,  had  he 
^ed  personaUf.  This  has  appeared  to  us  the  sole  question  for 
I  ackd  solution.  The  msBter  was  sent  to  Vera  Cruz  to  take 
1 00  board  of  the  feoesl  he  conuBUided.  He  did  so.  It  is  not  pre- 
ythsl  he  made  anjr  other  thao  tbe  agreement  usual  on  such  an  occa^ 
Whether  the  property  was  received  and  put  on  board  by  the  owner, 
master,  would  make  no  difierence.  If  the  laat  was  committed  out  of 
[4lie  pfSittice  of  the  owner,  his  liability  would  be  the  same.  No  question 
ss  to  the  authority  conferred  being  exceeded.  The 
is  ioefbt  to  bo  made  liable,  not  on  the  contract,  but  for  a  tort 
by  tbe  imster,  acting  within  the  scope  of  his  powers,  to  tbe 
I  «f  the  eOQiriCt  The  Isw  relied  on,  which  furnishes  the  owner 
witii  an  csemptaon  on  aciumnt  of  the  misfeasance  of  the  oaaster  and  erew^ 
00  the  surrender  of  the  vessel  and  freight,  would  cause  the  same  itnmu- 
aiiy  bed  tbe  owoer  contiacled  pctsoDslly.  If  we  undersuind  the  matter 
!  i^igblly,  the  immunity  is  iedepefideiit  entirely  of  the  agreement  having 
entered  into  b/  the  agenc  For  example,  in  England,  where  such 
\  nite  pievails,  we  do  not  understand,  that  there  could  be  the  slightest 
in  tbe  lesiioneibility  of  the  owner  far  the  torts  of  the  master, 
tbe  eotttnet  wee  tor  passage  or  freight,  whether  the  contract 
I  itHe  ariib  one  or  the  other.  We  repeo,  therefore,  that  we  cannot 
•se,  bow  the  f|iiestieii,  whether  the  agent  exceeded  his  powers,  is  at  all  tn< 
f  olved  ill  the  inquiry  before  us.  The  mooient  it  is  admitted,  or  established, 
that  the  master's  agreement  for  carrying  pessengers  was  on  terms,  such  as 
Mlboriatd  to  make,  its  legal  cooieqiieiieee  must  depend  on  other 
I  than  those  of  tbe  law  of  the  contnet  ef  mandate.  The  agreement 
beve  lb»  Mine  elbctf  es  if  enteied  into  with  the  owner  personally. 
'  tbca  tbe  ietfbadnH  bed  gone  bineelf  to  Vera  Crux,  and  entered  into  a 
ct  with  a  man  there,  which  was  to  be  performed  in  the  island  of 
,  weald  It  have  been  governed  by  the  law  of  Louisiana?  Now,  tf 
)  be  a  principle,  better  established  tlian  any  other,  on  the  subject  of 
L  of  bws,  it  IB,  that  contracts  are  governed  b^  the  laws  of  the 
ft  fai  wbieh  they  are  entered  mux,  unless  they  be  so  with  a  view  to 
ee  in  another,    fivery  writer  on  that  subject  recognises  it 
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suppose,  that  A.,  in  Massachusetts,  should  by  a  letter 
of  Attorney,  duly  executed   in  Boston,  authorize  B., 


Judicial  decisions,  again  and  again,  through  the  civilized  worid  have 
sanctioned  it  Why  then  should  this  form  an  exception  ?  Why  should 
the  contract  of  afireightment,  or  for  the  eonveyance  of  passengers,  stand 
on  different  grounds  than  those  of  buying  and  selling  merchandise  ? 
Whoever  contracts  in  a  particular  place,  subjecti  himself  to  its  laws,  bb 
a  temporary  citizen.  The  idea,  that  the  law  of  a  man's  domicil  follows 
him  through  the  world,  and  attaches  to  all  his  contracts,  is  as  novel,  as 
unfounded.  The  proposition  was  not,  indeed,  maintained  in  general 
terms ;  but  that  offered  to  the  Court,  in  relation  to  the  contract,  is  identical 
with  it ;  and  it  is  impossible  for  us  not  to  feel,  that,  if  the  defendant  and 
appellant  is  to  have  the  contract  decided  by  the  laws  of  Louisiana,  it  will 
be  equivalent  to  a  declaration  of  this  amount,  that  an  inhabitant  of  this 
state  carries  its  laws  with  him,  wherever  he  goes,  and  they  regulate  and 
govern  his  contracts  in  foreign  countries — that,  whether  a  man  contracts 
with  him  in  Paris  or  London,  our  municipal  regulations  are  the  measure 
of  the  rights  and  duties  of  both  parties  to  the  contract  That  the  legis- 
lature of  Louisiana  may  have  a  right  to  regulate  the  contracts  of  her 
own  citizens  in  every  country,  so  long  as  they  owe  her  allegiance,  may, 
or  may  not  be  true.  But  where  the  citizen  contracts  abroad,  with  a 
foreigner,  it  is  evident  the  rule  must  be  limited  in  its  operation.  The 
legislature  may  refuse  permission  to  enforce  the  agreement  at  home ;  but 
abroad,  and  particularly,  where  the  agreement  is  entered  into,  it  is  valid. 
The  general  rule,  however,  is  never  to  extend  the  prohibition  to  contracts 
made  abroad,  unless  there  be  an  express  declaration  of  the  legislative 
will.  We,  therefore,  conclude,  that,  as  the  master  was  sent  with  the  ves- 
sel to  Vera  Cruz,  to  take  passengera ;  as  he  acted  as  the  owner's  agent 
in  making  the  agreement,  and  this  is  admitted  by  the  answer ;  and  as  the 
limitation  to  the  responsibility  is  resisted  on  grounds,  which  would  have 
an  equal  force,  if  the  agreement  had  been  made  with  him  peraonally,  we  are 
bound,  in  our  inquiry  as  to  the  law,  which  governs  the  agreement,  to  con- 
sider it  as  made  personally  by  the  owner,  and  it  is  to  be  governed,  not 
by  the  laws  of  his  domicil,  but  by  those  of  the  country,  in  which  it  was 
entered  into  and  to  be  performed.  But,  although  the  case  does  not  pre- 
sent the  question  of  the  owner's  responsibility,  in  relation  to  the  contract 
of  mandate,  the  agent  having  confined  himself  within  his  powen ;  yet,  as 
the  argument  has  placed  the  immunity  claimed  by  the  defendant,  and 
appellant  on  that  ground,  it  is  well  to  notice  it  more  particolariy.  If  we 
understood  the  arguments  correctly,  it  was  contended,  that  the  laws  of 
Louisiana,  having  put  some  limitations  to  the  power  of  the  master  to  bind 
the  owner,  anyicontract  of  the  former,  in  a  foreign  country,  must  be  sub- 
ject to  the  limitiilLion ;  and  if  they  be  exceeded,  there  is  an  end  to  the  latter^ 
responsibility.    Where  a  general  power  is  confined  to  an  agent,  the  party 
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his  ageat  in  New  Orleans,  to  sell  his  ship,  then  lying 
ia  New  Orleans,  and  to  execute  a  bill  of  sale  m  his 


eoatrmctin^  with  hint  is  not  boand  by  any  Itmltation,  irhich  the  principal 
mtf  Iiftw  affixed,  at  the  lime  or  since,  by  distinct  in«truction!S.  Noir,  in 
the  COM  before  us,  if  iostructionB  be  supposed  to  have  been  g'iven  to  the 
8ia«ier,  wyt  to  bind  the  owner  beyond  the  value  of  the  vessel  and  frcighti 
or  for  Mkj  act,  which  the  latter  could  not  prevent,  would  partial  contract- 
iiiff  with  tbe  former,  in  a  foreign  country,  be  bound  by  them  ?  We  think, 
It  k  certain  they  would  not.  Every  contract,  which  by  the  general  ma- 
ncime  law  the  master  can  make,  is  binding  on  the  owaer.  By  putting 
ibe  fbrmar  in  eonmiaiid,  tnd  sending  him  abroad,  the  latter  invests  him 
with  ibe  geoerat  poweci  masters  have  as  such,  and  those,  who  contract 
with  him  have  nothing  to  do  with  any  private  instructions,  by  which  the 
gOMfil  power  may  have  been  limited.  If  the  limitation  arises  not  from 
l§m  ownai'to  inatnictions,  but  from  tbe  particular  laws  of  the  country, 
fiocB  which  the  vassal  has  sailed,  must  not  the  consequences  be  tha 
•ame  ?  Can  these  laws  limit  the  master's  power  more  elfeetuaUy  than 
the  owTjer  could,  or  can  they  extern!  farther?  W^e  think  not  They 
Iwve  tie  foiee  in  e  firagn  eomikry,  where  they  are  presumed  to  be 
iquiUy  imkooirik  Eaierlgvio»  tvaating  of  the  case,  wheie  the  master 
was  prohibited  fixMn  taking  des  deniers  a  la  grosse,  during  the  voyage, 
cnunlnes  the  question,  whether  those,  who  furnished  them,  would  have 
la  eettoa  Sfusast  tlis  owner.  He  cites  all  the  texts  of  the  Roman  laws, 
ua  which  the  nogetive  can  be  maintained,  and  concludes,  that  if  the 
Itttdor  had  no  knowledge  of  the  prohibitions,  the  owner  would  be 
WTspomitiln  ^  ilial  tiiose,  who  contract  with  him  in  a  foreign  country, 
kmm  m  rlgll  to  pmuine  he  m  clothed  with  all  the  powers,  which  be* 
Img  to  fait  st^on.  Boulay  Paty  is  of  tbe  same  opinion,  as  to  the  respon* 
riMlilll  of  the  owner  for  tbe  acts  of  the  master  appointed  by  him,  whom 
tfiegr  pm  In  nnwm  11111,  with  a  special  prohibition  fhom  making  a  subroga- 
tin  ef  bii  yonen.  (3  Cmerig.  Contracts  k  la  Grosse,  ch.  4,  §  @ ;  Boulay 
Ps^t  S0K)  !■  wo^er  part  of  his  work,  Emerigon  treats  of  tbe  power 
of  a  masler  to  tew  bills  oe  his  owners  in  a  foreign  port,  contrary  to 
IIm  atiCberity  gifea  by  the  or^ineiice,  and  he  considers  he  cannot,  be- 
fae  egceels  the  pewws  of  his  legal  mandate.    In  support  of  this 

he  eilss  ieelsioas  in  opposition  to  what,  be  says,  was  the  former 
» ef  fkMiM^  Italded  on  the  anthority  of  Valin.    He  seems  to 

i  the  ivto  is  §mif  Am^  as  he  understood  it  But  we  find  it  was 
Mi  fenfriUy  adopieii  Boulay  Paty  states,  that  opinions  were  divided, 
mA  te  Ghiahir  ef  G«HMree  of  Mants,  in  their  observations  on  the 
€3o4terCoMMrPib#be0rfe,  H  is  a  qoestion  of\en  agitated  and  which  hsd 
hMB  toUud  in  ill iw  nut  ways.  (3  Emerig.  Contracts  a  la  Grosse,  ch.  4,  $  1 1, 
pw  [141]  188;  3  JMley  Paty,  71.)  The  new  Code  adopted  Valines  doctrine. 
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(A.'s)  name,  to  the  purchaser,  and  B.  should  accept 
the  agency,  and  sell  the  ship  after  the  death  of  A., 
but  before  he  had  received,  or  could  receive  any  no- 
tice thereof,  and  should  execute  a  bill  of  sale  in  A.'s 
name  to  the  purchaser.  In  such  a  case,  the  question 
might  arise,  (especially  if  A.  died  insolvent,  or  the 
money  was  invested  in  pursuance  of  other  orders  of 
A.  in  goods,  which  had  perished  by  fire,  or  other  ac- 
cident,) whether  the  bill  of  sale  was  valid  or  not  valid. 
By  the  law  of  Massachusetts  a  letter  of  Attorney  is 
revoked  by  the  death  of  the  principal,  whether 
known  or  unknown,  and  all  acts  done,  after  his  death, 
under  it  are  mere  nullities.^  By  the  law  of  Louisiana, 
if  an  attorney,  being  ignorant  of  the  death,  or  of  the 
cessation  of  the  rights  of  his  principal,  should  continue 
to  act  under  his  power  of  attorney,  the  transactions 
done   by  him,  during  this  state  of  ignorance,  would 

But  Emerigon,  who  is  an  author  of  diatinction,  in  treating  of  the  qnea- 
tion,  says,  that  although  the  master  cannot  abroad  go  beyond  the  legal 
mandate,  provided,  that  hie  contract  (aon  raccord)  or  the  general  mer- 
cantile lawa  give  him  a  more  extensive  power,  a  moine  que  son  itccoid 
ou  le  droit  commune,  en  certant  cas,  ne  Ini  donne  un  ponvoir  ploa 
^ndu.  (2  Emerig.  Contrats  k  la  Groese,  ch.  §  11,  p.  458L)  The 
general  rule,  where  there  is  no  statute,  limiting  the  owneHe  responsibil- 
ity, is,  that  he  is  responsible  for  all  damages  done  by  the  master,  while 
acting  within  the  scope  of  his  powers.  Abbott  states,  that  this  it  the  doc- 
trine of  the  common  and  civil  law,  and  so  do  all  the  writers,  we  have  been 
able  to  consult  In  Chancellor  Kent's  late  wori[,  and  in  Judge  Story% 
edition  of  Abbott,  it  is  stated,  that  the  owner  is  bound  far  the  whole 
amount  of  the  injury  done  by  the  master  or  crew,  unleas  where  ordi- 
nances and  statutes  have  established  a  different  role.  3  Kent,  Gomm. 
172 ;  Abbott  on  Shipping,  edit  1829 ;  1  Pothier,  Oblig.  n.  451, 4S2.  If 
this  question  turned  on  the  master's  having  exceeded  his  powen,  we 
are  inclined  to  think,  that,  as  the  general  rule  authorised  him  to  bind 
the  owner  to  the  extent  contracted  for,  the  |daintiff  and  appellant,  who 
contracted  with  him,  was  unaffected  by  a  limitation  in  a  statute  of 
another  country,  of  which  he  could  not  be  presumed  to  have  any  know- 
ledge, and  to  the  authority  of  which  he  was  not  subject" 
1  Story  on  Agency,  §  488, 489. 
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valid.^      Assuming,  that   this  provision  covers   all 
not  only  when  the  transaction  is  executed  in  the 

[siame  of  the  agent,  but  also  when  it  is  executed  in  the 
ime  of  the  principal,  upon  which  some  doubt  may  be 
itertained,  (as  a  dead  man  cannot  act  at  all,)^  still  the 

[question  would  be,  by  what  law  the  letter  of  attorney, 
tith  reference  to  its  revocability,  duration,  and  eflect, 

lis  to  be  governed.  The  general  rule  certainly  is,  iliat 
Jl   the  instruments,  made  and  executed  in  a  country, 

[take  efibct,  and  are  to  be  construed,  as  to  their  nature, 
operation,  and   extent,  according  to   the  law  of    the 

J  country,  where  they  are  made  and  executed*  Loms 
rcffU  actumJ^     But  the  question  here  would  be,  wheth- 

^er,  as  the  execution  of  the  power  was  to  be  in  anoth- 
er country,  the  power  should  not  be  constnied  and 
executed,  and  its  nature,  operation,  and  extent,  ascer- 
tained by  the  law  of  the  latter,  as  an  exception  to  the 
general  rule.  There  is  no  doubt,  that  where  an 
authority  is  given  to  an  agent  to  transact  business  for 
his  principal  in  a  foreign  country,  it  must  be  construed 

^in  tlie  absence  of  any  counter  proofs,  that  it  is  to  be 
executed  according  to  the  law  of  the  place  where  the 
business  is  to  be  transacted/  But  this  may  well  be 
admitted  to  be  the  rule,  while  the  authority  is  in  fuU 
force,  without  making  the  law  of  that  place  the  rule, 
by  which  to  ascertain,  whether  the  original  power  of 
attorney  is  still  subsisting,  or  is  revoked,  or  dead  by 

^(^ration  of  law  ia  the  place  of  its  origin*      The 


1  Code  Civil  of  Loutauuw,  art  OOOK  The  Civil  Code  of  Fmnce  con* 
tuns  a  fimilif  reguUtion.  Code  Civil  of  Fnuice,  oft.  2003 ;  Pothier  od 
ObUg,  n.  81. 

*  8tt  etorjr  on  Agency^  4  491  to  §  4991 

«  Oviigi  f .  Hull,  0  Petefs,  R.  007, 037, 038* 
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point  has  never,  as  far  as  my  researches  extend, 
been  directly  decided,  either  at  home  or  abroad ;  and, 
therefore,  it  is  submitted  to  the  learned  reader  for  his 
consideration.  Some  of  the  eases,  already  alluded  to, 
may  be  thought  to  furnish  an  anabgy  unfavoraUe  to 
the  validity  of  the  sale.^ 

^  287.  Another  class  of  cases  may  be  stated.  A 
merchant  in  one  country  sends  a  letter  to  a  mer- 
chant in  another,  requesting  him  to  purchase  goods, 
and  to  draw  on  him  for  the  amount  of  the  purchase 
money  by  bills.  In  which  country  is  the  contract, 
for  the  repayment  of  the  advances,  if  the  purchase 
is  made,  to  be  deemed  to  be  made?  Is  it  in  the 
country,  where  the  letter  is  written,  and  on  which 
the  drafts  are  authorized  to  be  drawn?  Or  where 
the  goods  are  purchased?  The  decision  bas  been, 
that  when  such  advances  are  made,  the  undertaking 
is  to  replace  the  money  at  the  same  fdace,  at  which 
the  advances  are  made;  and,  therefore,  the  party 
advancing  will  be  entided  to  interest  on  the  advances 
according  to  the  law  of  the  place  of  the  advances.* 
So,  if  advances  are  made  for  a  foreign  merchant  at  his 
request,  or  security  is  given  for  a  debt,  the  party  pay- 
ing, or  advancing,  is  in  like  manner  entitled  to  re- 
payment in  the  place,  where  the  advances  are  made, 
or  the  security  is  given,  unless  some  other  place  is 
stipulated  therefor.' 

^  287  a.  So,  where  a  loan  is  made  in  one  state, 
and  security  is  to  be  ^ven  therefor  in  another  state  by 


1  Ante,  $  286  b.  §  286  c 

s  LAnus8e  v.  Barker,  3  Wheat  R.  101, 146;  Grant  v.  Haalef.S  Ghand. 
Law  Reporter,  113;  ante,  §  284  a.  See  also  Hertii  Open,  To9U  1,  Ds 
CoUis.  Leg.  §  4,  n.  55,  p.  147,  edit  1737 ;  Id.  p.  208,  edit  171& 

3  Bayle  v.  Zacharie,  6  Peten,  R.  635^  643, 644 ;  pott,  $  320*. 
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way  of  mortgage ;  it  may  be  asked,  what  law  is 
govern  in  relation  to  the  contract  and  its  in- 
cidents ?  The  decision  has  been,  that  the  law  of 
the  place,  where  tJie  loan  is  made,  is  to  govern  ;  for 
the  mere  taking  of  a  foreign  securitj  does  not  (it 
is  said)  necessarily  alter  the  locality  of  the  con- 
tract. Taking  such  security  does  not  necessarily 
draw  after  it  the  consequence,  that  the  contract  is 
to  be  fulfilled,  where  the  security  is  taken*  The 
It^giil  fulfilment  of  a  contract  of  loan  on  the  part 
of  the  bondsman  is  repayment  of  the  money;  and 
ilie  security  given  is  but  the  means  of  securing, 
what  he  has  contracted  for»  which,  in  the  eye  of 
llie  law,  is  to  pay,  where  he  borrows,  unless  another 
place  of  payment  be  expressly  designated  by  the 
contract.*  But  if  the  mortgage  is  actually  to  be 
executed  in  a  foreign  country,  and  the  money  is 
to  lie  paid  there,  the  loan  will  be  deemed  to  be 
there  tompleted,  although  the  money  may  have  been 
actually  advanced  elsewhere.^ 

^    288.   A  case  somewhat  different  in  its  circum- 
stances, but  illustrative  of  the  general  principle,  oc- 


1  0a  Wolf  V,  Johatoii,  10  Wbeaton,  R.  367,  38a  8e€  also  RaDelft^h 
,  ClvuQ[«oi,  2  Veni.  R*  992^  and  Raithby^s  note ;  Conner  v.  Bellamont, 
2  AtL  382;  po«t,  §  299.  See  Cha|>in&ii  v.  Robedsoo,  6  Paige,  R.  027, 
69a;  po0t,{293b. 

fl  Dc  Wolf  P.  Johnson,  10  WheaU»o,  R.  367 ;  Hosford  9.  NichoU, 
1  Puf««  R.221;  Uofd  v,  Sooit,  4  Peteis,  R.  211,  229.  — Whether  a 
c<hiiCracC|  nude  10  000  ttate,  for  the  sale  of  lands  situate  in  another 
ftAte,  on  credit,  retenring  lotereit  at  the  legal  rate  of  ititereet  of  ibe 
HalSf  wliero  the  kodi  lie,  but  more  than  that  of  the  atate,  where 
the  eoocrmct  U  made,  would  be  usurious,  has  been  much  discussed 
in  tho  state  of  New  Vork«  In  Van  Schaick  v.  Edwards,  2  John*  Css. 
tISS,  tba  Jodgei  were  divided  in  opinion  upon  the  question.  Bee  also 
If.  NicboU,  1  Paige,  R.  220,  and  Dewar  r.  Span,  3  T.  R.  425 ; 
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curred  formerly  in  England.  Bj  a  aetdement 
upon  the  marriage  of  A.  in  En^and,  a  teim  of  fife 
hundred  years  was  created  upon  estates  in  Irehodt 
in  trust  to  rabe  £12,000  for  the  portions  of  dai^i- 
ters.  The  parties  to  the  setdement  resided  in 
England;  and  a  question  afterwards  arose,  whether 
the  £12,000,  charged  on  the  t»m  of  yeais, 
should  be  paid  in  En^and,  without  any  abatement 
or  deduction  for  the  exchange  fiora  Ixdand  to  Eng- 
land. It  i^-as  decided,  that  the  pcMion  ought  to 
be  }Hiid  in  England,  where  the  contract  was  made, 
and  the  parties  resided;  and  not  in  Irdand,  where 
the  lands  lay,  which  were  cha]^;ed  with  the  payment ; 
for  it  was  a  sum  in  gross,  and  not  a  rent  iasiung  out  of 
the  laud.^ 

^  2B9.  Let  us  take  another  case.  A  merchant, 
resident  in  Ireland,  sends  to  England  certain  biDs 
uf  exchange,  with  blanks  for  the  dates,  tke  soms, 
the  times  of  payment,  and  the  names  of  the  drawees. 
These  bills  are  signed  by  the  meidiant  in  Irdand, 
indorsed  with  his  own  name  and  dated  from  a  place 
iu  Ireland,  and  are  transmitted  to  a  ccrrespmdent 
in  England,  with  authority  to  him  to  fill  up  the 
remaining  parts  of  the  instrument.  The  correspon- 
dent in  England  accordingly  fiDs  them  up,  dated 
at  a  place  in 'Ireland.  Are  the  Ulls,  when  thus 
lilliid  up,  and  issued,  to  be  deemed  English,  or  Irish 
luiiirurtN.^  It  has  been  held,  that  under  such  dr- 
fHiiubtuuccs  they  are  to  be  deemed  Irish  contracts, 
iiiiil  u(  course  to  be  governed,  as   to   stamps  and 

1  l'hiii|M  V.  FafI  of  Angleaea,  cited  5  Vio.  Abridg.  209,  pL  6 ;  9  £%. 
Ability.  -^),  111.  1 ;  Id.  754,  pL  3;  1  P.  Will  096;  9BUch.PkiLR. 
Ni,  mi.  Hull  aliio  I^nidowne  v.  Laotdowne,  9  Bligh,  PteL  R.  SO;  Slir 
^auiMU  v.  i'uiiwty,  3  Atk.  727 ;  S.  a  1  Vet.  427. 
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Other  legal  requisitions,  by  the  law  of  Ireland ;  and 
that  as  soon  as  they  are  filled  up,  the  whole  trans- 
action relates  back  to  the  time  of  the  original  sig- 
nature of  the  drawer.'  One  of  the  learned  judges 
on  that  occasion  said,  that  if  the  drawer  had  died, 
while  the  bills  were  on  their  passage,  and  after^ 
wards  the  blanks  had  been  filled  up,  and  the  bill 
negotiated  to  an  innocent  indorsee,  the  personal 
representatives  of  the  drawer  would  have  been 
bound.' 

^  290.  Bonds  for  the  faithful  discharge  of 
the  duties  of  office  are  often  given  with  sureties, 
by  puUic  oflScers,  to  the  government  of  the  United 
States;  and  it  sometimes  happens,  that  the  bonds 
Imte  executed  by  the  principals  in  one  state,  and  by 
the  sureties  in  a  different  state,  or  in  difTerent  states. 
What  law  is  in  such  cases  to  regulate  the  contract  ? 
The  rights  and  duties  of  sureties  are  known  to  be 
different  in  different  states.  In  Louisiana  one  sys- 
tem prevails,  deriving  itself  mainly  from  the  civil  law; 
in  other  states  a  different  system  prevails,  founded 
on  the  common  law.  It  has  been  decided,  that 
the  bonds  in  such  cases  must  be  treated,  as  made 
and  delivered,  and  to  be  performed  by  all  the  par- 
ties, at  the  seat  of  the  government  of  the  Union, 
upon  the  ground  that  the  principal  is  bound  to 
account  there;  and,  therefore,  by  necessary  impli- 
cation, all  the  other  parties  look  to  that,  as  the  place 
of  performance,  by  the  law  of  which  they  are  to  be 
jvemed.^ 


*  Btmlh  p.  Mlngay,  1  Maule  6l  Sdw.87. 

*  Mr*  Jnstico  Biiylcy,  ibid  p.  05, 

^  Cos  ftiid  Dick  r.  U.  Sutea,  0  PeteTa.  H.  17%  302;  Duncan  o. 


f7  Pcrtere-  R.  435. 
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^291.  The  question,  also,  often  arises  in  cases 
respecting  the  payment  of  interest.  The  general 
rule  is  that  interest  is  to  be  paid  on  contracts  ac- 
cording to  the  law  of  the  place,  where  they  are 
to  be  performed,  in  aU  cases,  where  interest  is  express- 
ly   or    impliedly  to    be    paid.'     Usurum    modus    ex, 

1  FergiusoD  v.  Fyfie,  8  Garke  Sl  Fin.  121, 140 ;  Post,  $299, 293,  §  298  a 
to  §  298  e,  §304;  Conner  v.  Bellamont,  2  Vera.  R.  382 ;  Cash  r.  Kennion 
11  Vesey,  R.  314 ;  Robinson  v.  Bland,  3  Barr.  R.  1077;  Ekins  v-  East 
India  Company,  1  P.  W.  395.  Ranelagh  v.  Champant,  2  Vera.  R.  395,  and 
note,  ibid,  by  Raithby ;  1  Chitty  on  Comm.  &  MamiC  ch.  12,  p.  650, 651  ; 
3  Chitty,  Id.  ch.  1,  p.  109;  Eq.  Abridg.  Interest,  E.;  Henry  on  Foreign 
Law,  43,  note;  Id.  53;  2  Kaims,  Equity  R  3,  ch.  8,  §  1;  2  Fonbl.  Eq.  R 
5,  ch.  1  §  6,  and  note ;  Bridgman's  Equity  Digest,  Interest,  Tii ;  Fanning 
r.  Conseequa,  17  John.  R.  511 ;  S.  C.  3  John.  Ch.  R.  610;  Hosford  r.  Nich- 
ols, 1  Paige,  R.  220;  Houghton  r.  Page,  2  N.  Hamp.  R.  42;  Peacock  v. 
Banks,  1  Minor,  R.  :^7;  Lapice  v.  Smith,  13  Louis.  R.  91,92;  Thomson 
V.  Ketchum,  4  John.  R.  285 ;  Healy  v.  Gorman,  3  Green,  N.  J.  R.  328;  2 
Kent,  Comm.  Lect  39,  p.  460  461,  3d  edit —  A  case,  illustratiTe  of  this 
principle,  recently  occurred  before  the  House  of  Lords.  A  widow  in  ScoCr 
land  entered  into  an  obligation  to  pay  the  whole  of  her  deceased  bus- 
band's  debts.  It  was  held  by  the  Court  of  Sessions  in  Scotland,  that 
the  English  creditors,  on  contracts  made  in  England,  were  entitled  to 
recover  interest  in  all  cases,  where  the  law  of  England  gave  interest, 
and  not  where  it  did  not  Therefore,  on  bonds,  and  biDs  of  exchange, 
interest  was  allowed,  and  on  simple  contracts  not  And  this  decision 
was  affirmed  by  the  House  of  Lords.  Montgomeiy  v.  Budge,  2  Dow. 
&  Clarke,  Rep.  297.  The  case  of  Araott  v.  Redfera  (2  Cair.  &  Payne, 
88)  may  at  first  view  seem  inconsistent  with  the  general  doctrine. 
There  Uie  original  contract  was  made  in  London  between  an  English- 
man and  a  Scotchman.  The  latter  agrees  to  go  to  Scotland  as  agent 
four  times  a  year,  to  sell  goods,  and  collect  debts  for  the  other  paitj , 
to  remit  Uio  money,  and  to  guaranty  one  fourth  part  of  the  sales ;  and 
he  was  to  receive  one  per  cent  upon  the  amount  of  sales,  &c.  The 
ai^cnt  sued  for  a  balance  of  his  account  in  Scotland,  and  the  Scotch 
Court  allowed  him  interest  on  it  The  judgment  was  afterwards  sued 
in  England  ;  and  tlie  question  was,  whether  interest  ought  to  be  allowed. 
liOrd  Chief  Justice  Best  said ;  **  Is  this  an  English  transaction  ?  For, 
if  it  is,  it  will  bo  regulated  by  the  rules  of  English  law.  Bat,  if  it  is  a 
Scotch  transaction,  then  the  case  will  be  different"  He  afterwards 
added,  "  This  is  the  case  of  a  Scotchman,  who  comes  into  England, 
and  makes  a  contract    As  the  contract  was  made  in  England,  althou^ 
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more  regimis^  ubi  contractiim  est^  consiituitur^  says 
the  Digest.^  Thus,  a  note  made  iii  Canada, 
where  interest  is  six  per  cent.,  payable  with  interest 
in  England,  wheri^  it  is  five  per  cent.,  bears  Eng- 
lish interest  only,^  Loans  made  in  a  place  bear 
•ibc  interest  of  that  place,  unless  they  are  payable 
dsewhere,^  And,  if  i>ayable  in  a  foreign  country, 
they  may  bear  any  rate  of  interest  not  exceeding 
that,  which  is  lawful  by  the  laws  of  that  country.^ 
A  ad,  on  this  account,  a  contract  for  a  loan  made, 
and  payable  tn  a  foreign  country,  may  stipulate 
for  interest  higher  than  that  allowed  at  home/^ 
If    the    contract    for     interest    be   illegal    there,    it 

it  WM  lo  he  executed  in  Scotia nd,  1  think,  it  ought  to  be  regulated 
According  to  the  rules  of  the  EngJkh  kw.  This  is  my  present  opimon. 
TbcM  qumtions  of  intcmAtional  lavr  do  not  often  occur.^  And  he 
folbird  interoBt,  becsii#e  it  wat  not  allowed  by  the  law  of  England. 
Tbtt  Cottrt  aftffrwmrds  ordered  interest  to  be  given,  upon  the  ground, 
lliBl  the  balance  of  «iuch  an  account  would  carry  interest  in  England. 
Bot  Loird  Chief  Justice  Hcjst  nghlJy  expounded  the  contract,  as  an 
EngUsti  contract,  though  t)jere  is  a  shght  inaccumcy  In  his  language. 
So  ikr  fti  the  principal  wa«  concerned,  the  contract  to  pay  the  commis- 
«oa  was  to  be  paid  in  Cngknd.  The  servicoa  of  the  agent  were  to 
be  perfonned  in  Gotland.  But  Uie  whole  contract  was  not  to  be  exe* 
^Qltd  exclusively  there  by  botli  parties.  A  contract  made  to  pay  money 
io  Eoglatid,  for  services  performed  abroad,  is  an  English  contract,  and 
will  cany  Engliali  interest. 

t  Dig.  Ub.  22,  tit.  1^  I  1 ;  9  Surge,  Comnu  on  CoL  and  Fon  Law,  Ft 
^,cli,9,  p.  800,  8(il,8<iii, 

^  ScoAeld  V.  Day,  20,  John.  R.  302. 

^  De  Wolf  t»*  Johnson,  10  Whcaton,  R,  307,  383  \  Conseetjua  r. 
Willing,  Petert,  Cir.  R.  225;  2  Bonllenois,  Observ*  40,  p.  477,478; 
Andrews  r.  Pond,  13  Pytem,  R.  Ci5,  78. 

«  (bid.;  2Kcnt|  Corntn*  Lect.  30,  p.  4O0,  401,3d  edit.;  Thomson  v. 
Eeldmm,  4  John.  R.  285 ;  f  lealy  v.  Gorman,  3  Green,  N.  J.  R.  328. 

»  2  Kc?nt,  Comm.  LocL  39,  p.  4<X),  461,  3d  edit ;  Hosford  r.  Nichols, 
I  Paige,  R,  220;  Houghton  r.  Paige,  2  RHainp.  R.  42;  Thomson  v* 
PowW,  2  Bimooa,  R.  liM.  In  tliis  last  case  Uio  Vice  Chancellor  said; 
"  With  nvpect  to  the  question  of  t»ury,  tn  order  to  hold  the  contract  to 
Iw  forioya,  it  must  appear,  that  the  contract  was  made  here,  and  that 

Coitfi.  39 


i 
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will  be  illegal  every  where.*  But  if  it  be  legal, 
where  it  is  made,  it  will  be  of  universal  obligation, 
even  in  places,  where  a  lower  interest  is  prescribed 
by  law.*  • 

§  292.  The  question,  therefore,  whether  a  con- 
tract is  usurious  or  not,  depends,  not  upon  the  rate 
of  the  interest  allowed,  but  upon  the  validity  of 
that  interest  in  the  country,  where  the  contract  is 
made,  and  is  to  be  executed.^  A  contract  made 
in  England  for  advances  to  be  made  at  Gibraltar, 
at  a  rate  of  interest  beyond  that  of  England,  would, 
nevertheless,  be  valid  in  England;  and  so  a  con- 
tract to  allow  interest  upon  credits  given  in  Gib- 
raltar at  such  higher  rate,  would  be  valid  in  favor 
of  the  English  creditor.^ 

§  292  a.  This  too  seems  to  be  the  doctrine  pro- 
pounded by  Rodenburg,  who  says ;  Status  quidem  aut 

the  consideration  for  it  was  to  be  paid  here.  It  should  appear  at  least* 
that  the  payment  was  not  to  be  made  abroad ;  for  if  it  was  to  be  made 
abroad  it  would  not  be  usurious."  See  also  Andrews  v.  Pond,  13  Peten, 
R.  (>5,  78;  De  Wolf  v.  Johnson,  10  Wheat  R.  383. 

1  2  Kaims,  Equity,  B.  3,  ch.  8,  §  1 ;  Hosford  v.  Nichols,  1  Paige,  R, 
220;  2  Boullenois,  Observ.  4(),  p.  477. — In  the  case  of  Thompson  v. 
Powles  (2  Simons,  R.  194),  the  Vice-Chancellor  said,  "  In  ovder  to  have 
the  contract  (for  stock)  usurious,  it  must  appear  that  the  contract  was 
made  here,  and  that  the  consideration  for  it  was  to  be  paid  here."  See 
also  Yrisarri  v.  Clement,  2  Carr.  and  Payne,  R.  233.  In  Hosibrd  v.  Nich- 
ols (1  Paige,  R.  220),  where  a  contract  was  made  for  the  sale  of  lands  in 
New  York,  by  citizens  then  resident  there,  and  the  ▼ender  afterwaidi 
removed  to  Pennsylvania  where,  the  contract  was  consammated,  and  a 
mortgage  given  to  secure  the  unpaid  purchase  money  with  New  YoiIe 
interest  (which  was  higher  than  that  of  Pennsylvania),  the  Comt  tfaoagfat 
the  mortgage  not  usurious,  it  being  only  a  consummation  of  the  original 
bargain  made  in  New  YorL 

9  Ibid. 

3  Harvey  v.  Archbold,  1  Ryan  and  Mood.  R.  184;  Andrews  v.  Pond^ 
13  Peten,  R.  65, 78 ;  Ante<  §  243. 

4  Ibid. 
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iiiio  personarum  dirigitur  a  loco  domicilii:  cmte- 
Umien  in  vinculo  cujusque  ohligatioms^  ut  sciamtis^ 
mos  obligel  convention   speciamus  leges  reigionis,  ubi 
celebratur.        Quemadmodum  et  in  illkita   stipu- 
p,  (pjuE  legibus  est  interdicta^  ui  puta ;  si  debiium 
ium  usuramm  excedit^  traditum  est  valere  pactum^ 
no  /oris  secundum  mores  illius  regionis  stipulaii  su- 
*mus  prohihitum    domi  usurarttm  quantiiatem,      Unde 
nan  Umge  abirc  videiur^  qtiod  memini  nuper  apud  nos 
respomum  esse,  si  contracta  sit  eo  loci  obligation  ubi  sor- 
liceat  exigere  cnm  usims^  ut  maxitne  jam  earum  (Ui- 
essent  persolut^^  Jure  caput  cum  usuris  et  apud  nos 
iy  ubi  usurarttm  solutione protintis  via  petitioni  sortis 
ludiiur^  locumque  sibi  vindicat  decantata  adeo  pa- 
Burgundus  is  still  more  direct  and  positive.^ 
^  293.  And  in  cases  of  this  sort,  it  will  make  no 
diflercncc,  (as  we  have  seen,)  that  the  due  perfor- 
mance   of    the    contract  is  secured    by   a   mortgage, 
or  other  security,  upon  property,   situate  in   another 
country,  where    the    interest   is   lower.^       For   it   is 
cdlateral    to    such    contract,    and    the    interest    re- 
•cnred    being   according   to    the    law    of    the   place, 
where   the   conlract    is    made,    and  to  be  executed, 
bcre  does  not   seem  to   be   any   valid    objection  to 
ihriDg  collateral   security   elsewhere,  to   enforce  and 
^secure   the   due    performance    of   a    legal    contract/ 
But,  suppose  a  debt  is   contracted  in  one    country, 
and    afterwards,   in    consideration  of   farther   delay, 


I  Eodeobor^,  Divomt.  Sut  tit  4,  P«.  2,  cIl  2,  p  92. 

1  fittfimflua,  TmcL  4,  a  10,  p.  109 ;  Post  $  298  e,  $  300  a;  2  Burge, 

.  Ft  2,  ch.  9,  p.  660, 661,8091 
s  Ante,  4  287. 

4  CosMr  V*  BelUovni,  2  AtL  R.  382;  Stapleton  v.  Conway,  3  Atk.  R- 
7^(  a  a  1  Vmy»  H.  427;  De  Wolf  r.  JohnsoD,  10  Wbeaton,  E.  367, 
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the  debtor  in  another  country  enters  into  a  new 
contract  for  the  payment  of  interest  upon  the  debt 
at  a  higher  rate,  than  that  allowed  by  the  country, 
where  the  original  debt  was  contracted,  but  not 
higher  than  that  allowed  by  the  law  of  the  country, 
where  it  is  so  stipulated ;  it  may  be  asked  whether 
such  stipulation  is  valid  ?  It  has  been  decided,  that 
it  isJ  On  the  other  h£(nd,  suppose  the  interest  so 
stij)ulated  is  according  to  the  rate  of  interest  allowed 
in  the  country,  where  the  debt  M'as  contracted,  but 
higher  than  that  in  the  country,  where  the  new  con- 
tract is  made;  is  the  stipulation  invalid?  It  has 
t)ecn  decided,  that  it  is.^  In  each  of  these  cases 
the  Lex  loci  coniract&s  was  held  to  govern  as  to 
the  proper  rate  of  interest. 

^  293  a.  In  the  cases  hitherto  stated,  the  trans- 
action is  supposed  to  be  bond  fide  between  the  par- 
ties. For  if  the  transaction  is  a  mere  cover  for 
usury,  as  if  the  transaction  is  in  form  a  bill  of  ex- 
change drawn  upon  and  payable  in  a  foreign  country 
but  in  reality  the  parties  resort  to  that,  as  a  mere  ma- 
chinery to  disguise  usury  in  the  transaction  against 
the  laws  of  the  country,  where  the  contract  is  made, 
tho  form  of  the  transaction  will  be  treated  as  a  mere 
nullity ;  and  the  Court  will  decide  according  to  the 
real  object  of  the  parties.  Thus,  for  example,  where 
a  bill  of  exchange  was  drawn  in  New  York  pajaUe 
in  Alakinia,  and  the  bill  was  for  an  antecedent  debt, 
and  a  large  discount  was  made  from  the  bill,  greater 

1  ronncr  r.  Bcllaniont,  9  Atk.  R.  3^2.    See  alw  Hosford  r.  Nicfaolt,  1 

^  I V WAF  r.  S{yin«  a  T.  R.  135.    S<>e  a1»Q  Supleton  r.  Conw«T.  3  Adc.  R. 
:V'^J:.S.  C.  I  Vwey.  R.  4'37.    See  Chapman  r.  Robeitaon,  6  Paice,  R 
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than  the  interest  in  either  state,  for  the  supjxieed  dif- 
fereoce  of  exchangCt  the  Court  considered  the  real 
question  to  be  as  to  the  bond  fides  of  the  transaction. 
If  a  mere  cover,  it  was  usurious.^ 


I 


Andferw«  r.  Pond,  13  Peters,  R.  65,  77,  78,  —  On  this  occasion  Mr. 
Joittee  Taoey  said  ;  **  Another  question  presented  hj  the  excep- 
tion i  ind  much  diflcufised  here,  U,  whether  the  validity  of  this  contract 
depends  upon  the  kwa  of  New  York  or  those  of  Alabama.  So  far 
«•  tbe  mere  qi»e«tion  of  usury  ia  concerned,  this  question  is  not  very 
impOltfUlL  There  is  no  stipulation  for  intere<it  apparent  upon  the  paper 
Tbt  ten  per  cent  in  controversy  is  charged  as  the  difference  in  ex* 
eb&n^  only,  and  not  for  interest  and  exchange.  And  if  it  were  other* 
wbe,  the  interest  allowed  in  New  York  is  seven  per  cent  and  in  Ala* 
tuma  etgtit ;  and  this  small  difference  of  one  per  cent*  per  annum, 
upon  a  forbearance  of  sixty  days,  could  not  materially  affect  the  rata 
of  exchange,  and  could  hardly  have  any  influence  on  the  inquiry  to  he 
mftde  by  the  jury*  But  there  are  other  considerations,  which  make  it 
necMsafj  to  decide  this  question.  The  laws  of  New  York  make  void 
llie  instrument  when  tainted  with  usury ;  and  if  this  bill  is  to  be  gov- 
erned by  tbe  laws  of  New  York,  and  if  the  jury  should  find,  that  it  was 
^ten  opoD  an  usurioos  consideration,  the  plaintiff  would  not  be  entitled 
to  recover ;  unless  he  was  a  honk  fide  holder*  without  notice,  and  had 
given  for  it  a  valuable  consideration ;  while  by  the  laws  of  Alabama, 
he  would  be  entitled  to  recover  the  principal  amount  of  the  debt,  with- 
oiii  any  interest  The  general  principle,  in  relation  to  contracts  made 
in  me  place  to  bo  executed  in  another,  is  well  settled.  They  are  to 
b&  governed  by  the  law  of  the  place  of  performance  —  and  if  tlie  in- 
tereil  sUowed  by  the  laws  of  the  place  of  performance  is  higher  than 
that  permitted  at  Ui«  place  of  the  contract,  the  parties  may  stipulate 
for  tbe  higher  interest,  without  incurring  the  penalties  of  usury.  And 
in  ibe  case  before  us,  if  the  defendants  had  given  their  note  to  IL  M. 
AiitewB  and  Co.,  for  the  debt  then  duo  to  them,  payable  at  Mobile, 
la  sixty  days,  wtUi  eight  per  cent  interest,  such  a  contract  would  un- 
doobtedljr  bsve  been  valid ;  and  would  have  bf?en  no  violation  of  the 
kiri  of  New  York,  although  the  lawful  interest  in  that  state  is  only 
seven  per  cent  And,  if  in  the  account  adjusted  at  the  time  this  bill 
of  escehenge  wae  given,  it  had  appeared,  that  Alabama  interest  of  eight 
per  cent,  was  taken  for  tbe  forbearance  of  sixty  days,  given  by  the  con- 
tncl;  end  the  transaction  was  in  other  respects  free  from  usury ;  such 
a  ii'MW^iatiiun  of  interest  would  have  been  valid  and  obligatory  upon 
the  Affendarots ;  and  would  have  been  no  violation  of  the  laws  of  New 
York.  Bm  that  is  not  the  question,  which  we  are  now  called  on  to 
Tbe  itefbndanls  allegf  |  that  the  contract  was  not  made  with 

3»» 
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2^^^'  >.  :aa« — i  n  ul  nses  »7f  mis  sort  we  are  n> 
I, OK  'ci  iir  .^oi  Jire!inois  of  die  partie&.  ■  and  dieir 
\t:z>  irr^  -^:3rP5^i^'=?  if  Tiem-  Thosw  wfaere  a  citizen 
ii'  y-'v  7  .rs  i:3i:iir-i  ji  Kng.'Uirf  id  a  Briti<^  sub- 
♦^-  v,r  i  «iiia  .r  ncat^;^  ipoa  die  seconty  of  a  bond 
laii  .nnr^i^;!*^  nt^a  .iuid  ji  New  York,  ac  die  legal 
rtn-r  J*  .nrer^r  i^v^a  per  :ent.  of  diac  state:  and 
>  T  X.S  xzr^-^^i.  -nac  -ne  ":t:iTrjw»ir  shcnld  opon  his  re- 
iim  X  X'i^"  Y:ni  :iici:ure  die  bond  and  mortgage, 
ixid  11117  rm:rn  'Jie  si  me :  ind  upon  tbe  bond  and 
mnrjnT=^  *:e:iu£  rittfiv^iti  in  England,  the  lender 
airef^^d  ro  deposit  "Jie  noney  leaned  at  the  bankers 
^A  '"lift  V-rr.wer  ia  Lrodon  ror  his  use:  and  the 
hcmi  iad  racr^ia^e  wer?  eidcoted  and  received,  and 
The.  mnae^;  paid  accordingly  to  the  bankers;  the 
--iiiesricn  ar^-s*.  whether  die  transaction  was  usmious 
".r  ncr :  and  that  depended  upon  the  law  of  the  place, 
hv  which  it  wa^  to  be  sQvemed.  whether  bv  the  law 
of  f'.n'^l^iad     where  mterest  is  onljr  fire  per  cent.), 

r«%tVTv»ru*^  v>  'Jie  ATfs  -:t  either  Aue.  ixiu  vss  not  iuicnfcd  to  confotm 
V,  »Ati\i*r.  TTuit  1  rue  ct  ;n£er?!ic  torbuideii  hj  the  I&ws  of  Nev  Vorii, 
-r^^r»  v.«%  'Vintnct  wu  made,  wu  reserved  on  the  debt  ictHllj  doe ; 
Mui  ^'ulr.  it  -vu  coocenlefi  inder  the  nazne  of  exchange,  in  orier  to 
f'.viil^  ri\*i  .a  V.  .Vow,  if  tiiia  detirace  is  true,  ud  dnll  be  lo  fomid  bj 
v,^  ;nr/,  *h<%  r^ne^rion  ij  not.  which  law  'a  to  govern  in  executing  the 
v.ntr^^.r.  r>«»t^  -mhic.h  la  to  decide  tbe  &te  of  a  secnrity  taken  iqnn  an 
»vir.r^w  %7ir*ftrrAnt,  which  neither  will  executor  Unqocliunably, 
r.'.>i^,  (M  rh#^  law  of  the  §tate,  where  the  agreemenl  wia  made^  and 
*.;f.  iTtntr  irri^Tkt.  tak^n  to  Mcure  its  perfonnance.  A  contract  of  this  kind 
^ffifi//.  «*4ivi  on  the  Mine  principles  with  abend  fide  agreement  made 
iri  on^  plAT^  tr,  be  executed  in  another.  In  tbe  list  mentioned  cases 
Utfi  np^rfjrxMTifA  were  permitted  by  the  lex  loci  contnctns;  and  will 
n/tiTi  ^'!  f.xtfftTr^A  there,  if  the  party  is  found  within  iti  jorisdiction.  Bat 
th«)  nh((t*i  ru\f:  c«nnot  be  applied  to  contracts  forbidden  by  ito  laws  and 
f|/'4i((ri^'t  f/f  f.vfulfi  tliom.  In  such  cases,  the  legal  canseqnences  of 
mi*:U  nn  nffr'^frient  miut  be  decided  by  the  law  of  the  place,  where  the 
r,#iritni/-.t  WM  rrifulf;.  If  void  there,  it  is  void  eveiy  where."  See  dnp- 
ffMfi  ».  ilobcrtWin,  0  I'aige,  R.  (S7,  630,  631. 
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or   by   the  law  of  New  York,     It  was  held  by  the 
iCourt,  that  the  contract  was  to  be  construed  accord- 
ling  to  the  laws  of  New  York,  and  therefore^  that  a 
\hill    to  foreclose  the  mortgage,    filed   in   New   York, 
vsis  maintainable ;  and  that  the  law  of  usury  of  Eng- 
land was  no  defence  to  the  suit.     On  that  occasion 
be  tearaed  Chancellor  said,  that  as  no  place  of  |>ay- 
ment   was    mentioned  in  the   lx)nd  or  mortgage,   the 
legal  construction  of  the  contract  was,  that  the  money 
IS  to  he  paid,  where  the  obligee  resided,  or  wherever 
he  might  be  found ;  that  the  residence  of  the  obligee, 
bein*:  in  England  at  the  time  of  the  execution  of  the 
bond,  that  must   be  considered  the  place  of  payment 
for  the  purjjose  of  determining    the    question,    where 
^that  part  of  the  contract  was  to  be  performed ;  and 
that  the  execution  of  the  bond  in  New  Y^ork  did  not 
make   it   a   personal   contract   there,  because  it  was 
jjiopcrative   until  received  there,  and  the  money  de- 
sited  with  the  liankers  for  the  borrower.     And  he 
concluded  by  saying ;   **  Upon  a  full   examination  of 
all    the   cases   to   be  found  upon   the   subject,   either 
in  Uiis  country,  or  in  England,  none  of  which,  how- 
ever, appear  to    have    decided   the   precise  question, 
which   arises   in   this    cause,    I   have   arrived  at   the 
conclusion,  that    this    mortgage    executed   here,   and 
ujion   property  in  this  state,  being  valid  by  the   Lex 
siiuSi  wliich  b  also   the   law  of  the   domicil   of  the 
mortgagor,  it  is  the  duty  of  this  Court  to  give  full 
effect    to    the     security,    without    reference    to    the 
usuiy   laws   of  England,    which  neither  party  inteu- 
[ded  to  evade  or  violate  by  the  execution  of  a  mortgage 
upon  the  lands  here.''  ^ 


Cbipiatii  f .  RobMtmi,  6  Filge,  E*  037^  690  to  633. 
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^  293  c.  Whatever  objections  may  be  made  to  the 
reasoning  of  the  learned  Chancellor,  and  it  is  cer- 
tainly open  to  some  observation,  the  decision  itself 
seems  well  supported  in  point  of  principle;  for  the 
parties  intended,  that  the  whole  transaction  should  be 
in  fact,  as  it  was  in  form,  a  New  York  contract,  gov- 
erned by  the  laws  thereof,  and  the  repayment  of  the 
debt  was  there  to  be  made.  It  is  easily  reconcilable 
with  other  laws  and  principles,  if  viewed  in  this  light ; 
if  viewed,  as  the  Chancellor  interpreted  the  case,  it  is 
perhaps  irreconcilable  with  other  cases  and  with  gen- 
eral principles.^ 


1  Chapman  v.  Robertson,  6  Paige,  R.  6S7,  630  to  633. — It  appean  to 
me,  that  the  case  was  correctly  decided ;  bat,  with  the  greatest  deference 
for  the  learned  Chancellor,  upon  principles  and  expositions,  to  which  I 
cannot  assent,  and  which  appear  to  me  inconsistent  with  the  general 
reasoning  of  the  authorities.  It  appears  to  me,  that  there  being  no  place 
of  payment  designated  in  the  bond  and  mortgage,  which  was  executed 
at  New  York,  where  the  borrower  was  domiciled,  that,  aUhougfa  it  was 
not  operative  until  received  by  the  lender,  yet,  when  received  and 
adopted  by  him,  the  transaction  related  back  to  its  origiii«  and  it  was 
valid,  not  as  a  bond  and  mortgage  executed  in  England  for  the  payment 
of  money  there,  but  as  a  bond  and  mortgage  for  the  payment  of  the 
money  in  New  York,  as  having  originated  there,  and  having  its  whole 
validity  and  operation  from  the  law  of  New  Yoik.  If  an  order  fof 
goods  were  sent  from  New  York  to  England ;  and  the  order  were  com- 
plied with,  and  the  goods  received  in  New  York;  after  the  receipt  of  the 
goods  the  debt  would  be  treated  as  an  English  debt,  since  the  contract 
of  purchase  would  tliere  be  deemed  to  be  negotiated  and  perfected. 
Ante,  §  285, 286.  In  truth,  where  no  place  of  payment  was  mentioned, 
the  law  of  the  place,  where  the  contract  is  made,  fixes  it  in  that  place, 
wherever  the  parties  may  be  domiciled.  The  bond  and  mortgage  took 
effect,  as  contracts  of  the  borrower  executed  at  New  York.  If  a  nego- 
tiable note  is  made  in  one  state,  and  is  negotiated  to  an  indorsee  in 
another  state,  the  contract  with  the  indorsee  by  the  maker  takes  effect  as 
a  promise  in  the  state,  where  the  note  was  made,  and  not  where  it  was  in- 
dorsed. The  payment  of  the  money  to  the  bankers  of  the  borrower  in 
London  was  merely  for  his  accommodation,  and  it  by  no  means  made 
the  money  repayable  there.  The  case  of  Stapleton  r.  Conway,  3  Atk. 
R.  727;  S.  C.  1  Yes.  is  as  far  as  it  goes,  in  opposition  to  the  deciaion 
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^  293  d*  John  Voet,  in  his  Commentaries  on  the 

Pandects,  holds  this  very  doctrine,  which  appears  to  me 

to  be  entirely  in  harmony  with  the  received  principles 

of  interuationtd  law.     He  considers,  that  die  interest 

must  be  according  to  the   law  of  the   place,   where 

the  contract  is  to  be  performed,  whether   that   place 

be,  where  the  contract  is  made,  or  it  be  another  place. 

If  the  interest  is  in  either  case  stipulated  for  beyond 

that  rate  he  deems  it  usurious.     Si  alio  in  loco  gra- 

tm  usuramm  stipulatio  pcrmissa^  in  alio  vetita  sit^ 

ffcr  /oci,  in  quo   canU  actus  cdebratus  estj  specianda 

tidetur  in  ijucesttone^  an  moderaiCB^  an  veto  modum  ex- 

cedenies^  usuref^per  conveniionem  comtiUiim  sint.     Dum- 

mode   memtnerimus^    ilium  proprie   locum    contractus 

in  jure  non   intelligi,   in   qua   negotium  gestum   est^ 

ged  in  quo  pecuniam  ut    soherei,    se    quis   obligaviL 

Modo  etiam  bond  fide  omnia  geMa  Jutrint^  nee  con- 

suUo  talis  ad  mutuum  contrahendum  locns  electus  sit^ 

in  quo  graviores  usuns^  quam  in  loco,  in  quo  cUias 

.wntrahendum  Jhissrt,  probata  invenitmtur.     Etiamsi 

[it  catero   h^thca,    in   sortis    et   usurarum  securi- 

itatem  obligata^  in  alio  loco  sita  sit^  ubi  solm  leviores 

immtrm  permiism;  cum  aquius  sit^  contractum  acces- 

[Mrtum  ffgi  €X  loco  i)rincip(dis  negotii  gesti^  quam  ex 

t  Of^ionlo  contractum  principakm  regi  lege  loci^  in  quo 

\iU€ce$$orius  contractus  cdebratus  estJ 

29Se.  Burgundus  adopts  the  same  doctrine,  and 
lys ;  lAcita  vera  sit^  an  illicitae  stipulation  a  forma  quo- 


\  6  Piife,  Ri  (S7.  It  IS  not,  however,  mj  design  in  Uiis  pltce  to  enter 
[vpoQ  tile  reosoiw  of  mf  diMcni  from  the  Joctriuea  stated  by  the  learned 
fOMiiceUor  in  G  Paige.  E*  037.  The  principles  slated  from  j  280  to 
I )  SBL,  full&ciently  expUio  somi  of  the  grounds,  upon  which  that  dissent 
jmaj  bt  iminUined.  See  al»o  2  Kent,  Cbmm.  Lect  39,  p.  4^0,  4t>], 
8d  tdiL,  and  Andrew*  r.  Pond,  13  Peters,  R.  es.  Ante,  §  291;  Post, 
J  301. 
'     1  L  Vott,  Id  Pand.  Lib.  23.  tiL  I,  {  6^  p.  938 ;  post,  §  304. 
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fjue  videtur  proficisi,  et  idea  ejusdem  Ugibus  drrigiiwr^ 
f/uif/uM  ipM  fr/rma,  et  ad  locum  contractus  coUimare^ 
fjjforteU  Quare  et  usurarum  modus  is  constituendus 
entj  f/ui  in  regione  in  qua  est  contraclum  kgitimi  cek- 
hratur.  Et  cUm  reditus  duodenarius,  in  Gallia  stipu^ 
latun^  in  cantracersiam  incidisset,  patrocinante  me 
judiratum  est^  in  curia  Flandria  valere  pactum :  nee 
ohesse^  quod  in  Flandria^  ubi  reditus  constilutus,  sive 
hypotheae  impositus  proponeretur^  usuras  semisse  gravi- 
ores  stipulari  rum  liceat;  quia  ratio  hypothec's  non 
luiheturj  (pUB  hoc  in  re  nihil  conferens  ad  substan- 
tiam  obligationisj  tantum  extrinsecus  accedit  legitime 
stipulationi.  Sed  hoc  inteUige  de  usuris  in  stipula- 
tionem  deductisj  non  autem  de  iisj  qwe  ex  mora  deben- 
tur^  in  quibus  ad  locum  solutionis  (ut  docebimus posted) 
respirere  oportet} 

%  2!)t.  In  cases  of  express  contracts  for  interest 
foriMgu  jurists  generally  hold  the  same  doctrine. 
Diimoiilin  and  after  him  Boullenois  says;  In  amr 
crntentibus  contractum^  et  emergentibus  tempore  comr 
tmctUs  spectatur  lociiSj  in  quo  contrahitur.^  And 
houco  the  latter  deduces  the  general  condosion, 
that  tho  validity  of  contracts  for  rates  of  inter* 
ost  do|KMul$  u)K)n  the  laws  of  the  place,  where  the 
tH>ntract  is  made  and  payable,  whether  it  be  in  die 
domioil  of  tho  debtor,  or  in  that  of  the  creAtor, 
or  in  that,  whore  the  property  hypothecated  b  at- 
uaiinK  or  olsowhere.'  He  holds  this  also  to  be  a 
Just   intVrt'uot^   fiv^i    the    language    of    the 


^M^C.'A  Own.  OocMBeoL  &ii.  Cooraec  Pim«  liL  hil% 


:>    rt.i.rii: 


r."«L»  : 


-I.-  ■:.    v-h,,,    ;,^;    ir-serres  notice,  be- 
^-    \-'--:    -ui    ui:T.    j.c    iDoner    loaned 
-    •:   :«'   u,z  -w^re  no  da v  is  fixed 
■'--    -  >  i-  ^.;   7i:v£su.^  of  die   credi- 
r:,:..    >:    :a..:.  u,i  3,  ^^3^^  ^^  pavment 
•    -.1".   xrr^.:  r^s?,  he  holds,  that 
-  J    -r.v-   ::   avoid  default,  to 
i.:.:  :af  ;j=:;    o^d  therefore    the 
Ti;-^::.;j:   zr.*:^   ja  ihe  domicil  of 
:■-:■:  -.r    :.:•:     .:--:*:    .x.;-:^  to  be  allowed  ac- 
:,;  :.    •'<■.    .: -•     •■  :.m:  ti,zo:\*     In  the  latter  case 
.-::.:    :f    v    i-ru::.;  r-jsjent  of  the  debtor; 
::•:   rr  :■::  -•*  ..;■-•.:;:  i<  ia  the  domicil  of  the 
r..-.  :.:.-:    .:.:•: v,-.   .;::.,>-  .^^.^ht   to  be  allowed 
.--:  :.c    ::    ->:     f    :>:    >.:>    d.^mioil.^       And,  if, 
::■:    :  -.:   :,:   .vc~-;:f=i:  the  debt,  and  the 
.  -:    ;•    :r.     .--t.-c.   :i^    d.bwr   has   changed 
.-:......;..   r-.i..  :-Vi;>    .^   .r"  opinion,    that,  if   the 

:s     :-    :'•:  r:w  .xxr.i.L'.  interest  for  neglect 
u  .  .V:.:    >:-.•..  i    :v   .^-wrtMng  to  the  law  of  the 
.    :<-•:•.  •-  ;»  ::  :S-  .h-uij??  of  domicil  is  known 
:    .-:•  :.-  •     X-.:  r-f  .v.  plies  the  same  nile  to  a 
.;.-;.  .  .  ::.    :.'x  v^:"  ;he  old  domicil,  a  simple 
.!    .-;  ■»  •>  r:-c.'.r:V.  .»3«.i.  bv  the  law  of  the  new 
.  .-.    .■..••.■■.:    'r\    •.>.:::':a1  process  is  necossarv.* 
.:.-.;>  :•.■:  .r.;Ya:  to  have  any  foundation 
X  •,-...•:.•.  -.  :  ■:,:  whcihtT  the  debt  be  payable 
v.vi  Jin.  ,1-    .  vii  ,i  J-vaiacd  of  the  creditpr,  if 
.V    .-.     .:»j-.  •:  •<  ;.fvstr:lyd.  the  contract  takes 
;•.  .'.  .wL';.;  .f   rv  p.'avv,  where  it  is  made; 
v;u    :v.v.tS(.-    i-.-n^Tjdly,    it   is    payable   every 
.1  J  .I'lvi    .1  JftriaaJ  and  refusal  of  payment. 


.  i.^..-,  ^'.1.-...;..  iii,  I,  irr.  jT*!. 

■^'■''-  '  IW.  *  Id.  p.  477  to  p.  479. 
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interest  wUl  be  allowed  according  to  the  law  of  the 
place  of  the  contract.^ 

§  296,  It  may,  therefore,  l>e  laid  down  as  a  general 
rule,  that,  by  the  common  law,  the  Lex  loci  contractus 
will,  in  all  cases,  govern  as  to  the  rule  of  interest,  fol- 
lowing out  the  doctrine  of  the  civil  law  already  cited; 
Cum  judicio  hoim  fidei  desceptaiur^  arbitrh  judicis 
usurarum  modus,  ex  more  regionisj  ubi  coniractuntj 
eansiituitur ;  ita  tmmn  ut  legi  non  offendat.^  But  if 
the  place  of  payment  or  of  performance  is  different 
from  that  of  the  contract,  then  the  interest  may  be 
validly  contracted  for  at  any  rate  not  exceeding  that 
which  is  allowed  in  the  place  of  pajTnent  or  perform- 
ance. And  in  the  absence  of  any  express  contract 
as  to  interest,  the  law  of  the  same  place  will  silently 
furnish  tlie  njle,  where  interest  is  to  be  implied 
or  allowed  for  delay  (ex  mora)  of  payment,  or  per- 
formance.^ 

^  297«  But,  clear  as  the  general  rule,  as  to  in- 
terest, is,  there  are  cases,  in  which  its  application 
has  been  found  not  without  embarrassments.  Thus, 
where  a  consignor  in  China  consigned  goods  for 
le  in  New  York,  and  delivered  them  to  the  agent 
of  the  consignee   in   China,  and    the   proceeds  were 


t  Ante,  i  273,  $  976  a  ;  post,  $  317,  $  399. 

»  l}ig.  Lib.  33;  tit  1,  L  1 ;  R  L  37 ;  ante,  $  294 ;  I  %  Abr.  Interast, 
£. ;  Cbampant  v.  Raae%h,  Free  Ch.  128 ;  De  Sobiy  v.  De  LaiaUe,  2 
Harr*  Sl  John.  R.  198,  228.  See  1  Btirge,  Comment  on  Col.  and  For. 
Uw,  Ft  1,  eh.  1,  pi  39,  30. 

3  Ante,  i  291 ;  3  Kent,  Comm.  Lect  33,  p.  4G0,  461,  3d  edit ;  Robin. 
ma  V.  BUnd,  2  Bum  R.  1077 ;  Ekins  t.  East  India  Company,  1  F.  W. 
W$\  Rojrcc  ».  Edwarda,  4  Peters,  R.  Ill ;  2  Ponbl.  Eq.  R  5,  ch*  1,  §  6 ; 
Vmtmia^  9.  CoDseeqtia,  17  John.  R.  511;  De  Sobry  r*  De  Laiatre,21IaiT. 
4^  Joim.  R.  1D3, 238;  Smith  v.  Mead,  3  Connect  R.  253 ;  Winthrop  r. 
Carlum,  13  Maat.  R.  4 ;  Foden  r.  Sharps  4  John.  R.  163 ;  Henry  on 
Forai^  Law^  p.  53* 

CimfL  40 
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to  be  remitted  to  the  consignor  in  China,  and  diere 
was  a  failure  to  remit,  the  question  arose,  whether 
interest  was  to  be  computed  according  to  the  rate 
in  China,  or  the  rate  in  New  York.  Mr.  Chancellor 
Kent  held,  that  it  should  be  acctvding  to  the  rate  in 
China.  But  the  Appellate  Court  reveraed  his  decree, 
and  decided  in  favor  of  the  rate  in  New  York.  Each 
Court  admitted  the  general  rule,  that  the  interest 
should  be  according  to  the  law  of  the  place  of  per- 
formance, where  no  express  interest  is  stipulated.  But 
the  Court  of  Chancery  thought,  that  the  deliyery  of 
the  goods  being  in  China,  and  the  remittance  being 
to  be  made  there,  the  contract  was  not  complete, 
until  the  remittance  arrived,  and  was  paid  there. 
The  Appellate  Court  thought,  that  the  delivery  of 
the  goods  in  China,  to  be  sold  at  New  York,  vi^as 
not  distinguishable  in  principle  from  a  delivery  at 
New  York ;  and,  that  the  remittance  would  be  com- 
plete, in  the  sense  of  the  contract,  the  moment  the 
money  was  put  on  board  the  proper  conveyance  in 
New  York  for  China ;  and  it  was  then  at  the  risk 
of  the  consignor.  The  duty  of  remittance  was  to 
be  performed  in  New  York,  and  the  failure  was 
there ;  and  consequently  the  rate  of  interest  of  New 
York  only  was  due.^ 

^  298.  Another  case  has  arisen  of  a  very  different 
character.  The  circumstances  of  the  case  were 
somewhat  complicated ;  but  the  only  point  for  con- 
sideration there  arose  upon  a  note,  of  which  the  defen- 
dants were  the  indorsers,  and  with  the  amount  thereof 
they  had  debited  themselves  in  an  account  with  the 
plaintiff;  and  which  they  sought  now  to  avcMd  upon 

1  Consocqua  r.  Fanning,  3  John.  ch.  R.  587, 610;  S.  C17  Jolm.  R» 
51 1, 51K),  591.    See  Grant  r.  Healey,  2  Chaiid.  Law  Reporter,  113;  tBle» 
t»4a. 
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the  ground  of  usury.  The  note  was  given  in  New 
Orlesuis»  payable  in  New  York,  for  a  large  sum  of 
money^  bearing  an  interest  of  ten  per  cent.^  being 
the  legal  interest  of  Louisiana,  the  New  York  legal 
interest  being  seven  per  cent.  only.  The  question 
WMi  whether  the  note  was  fainted  with  usury,  and 
therefore  void,  as  it  would  be,  if  made  in  New  York, 
The  Supreme  Court  of  Louisiana  decided,  that  it 
was  not  usurious;  and  that,  altliough  the  note  was 
made  payable  at  New  York^  yet  the  interest  might 
be  stipulated  for,  eitlier  according  to  the  law  of 
Louisiana,  or  according  to  that  of  New  York,  The 
Court  seems  to  have  founded  their  judgment  upon 
the  ground,  that  in  the  sense  of  the  general  rule,  al- 
ready stated,'  there  are,  or  there  may  be,  two  places 
of  contract ;  that,  in  which  the  contract  is  actually 
made  ;  and  that,  in  which  it  is  to  be  paid  or  perform- 
ed; LocuSf  tM  contractus  celebratus  est;  tacusj  tibi 
desiiftata  solutw  est ;  and  therefore,  that  if  the  law 
of  fioth  places  is  not  violated,  in  respect  to  the  rate 
of  interest,  the  contract  for  interest  will  be  valid,^ 
In  support  uf  their  decision  the  Court  mainly  relied 
ttpcm  the  doctrines,  supposed  to  be  maintained  by 
certain  learned  jurists  of  continental  Europe,  whose 
la&guage,  however,  docs  not  appear  to  me  to  justify 
any  such  interpretation,  when  properly  considered, 
and  is  perfectly  compatible  wiih  the  ordinary  rule, 
that  the  interest  must  be,  or  ought  to  be,  according  to 
the  law  of  the  place,  where  the  contract  is  to  be 
performed,  and  the  money  is  to  be  paid.     It  may  not 


*  Dtpm  v<  Utimphreji,  20  Mutin,  R.  ].  —  Mr.  ChAiu:ellor  Walworth, 
Cblffaui  «.  Rob#itMMip  6  Paige,  It  027«  63i,  has  expressed  bla  enure 
in  ili«  deetabo  to  2U  Martin,  R.  1*    But  see  Van  Schaike  r* 
2Johfi.ckCi*.355. 
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be  without  use  to  review  some  of  the  more  important 
authorities  thus  cited,  although  it  must  necessarily 
involve  the  repetition  of  some,  which  have  been 
already  cited. 

^  299.  There  is  no  doubt,  that  the  phrase  Lex  loci 
contractds  may  have  a  double  meaning  or  aspect; 
and,  that  it  may  indifferently  indicate  the  place,  where 
the  contract  is  actually  made,  or  that,  where  it  is 
virtually  made  according  to  the  intent  of  the  parties, 
that  is,  the  place  of  payment  or  performance.^  We 
have  seen,  that  the  rule  of  the  civil  law  dearly  indi- 
cates this.  CorUractum  autem  non  tUique  eo  loco  in- 
telligitur,  quo  mgotium  gestum  sit ;  sed  quo  solvenda 
estpecunia.^  Many  distinguished  jurists  refer  to  this 
distinction.  Huberus,  in  the  passage  already  cited, 
says ;  Ferum  iamen  non  ita  prtBcise  respidendus  est  Uh 
cusj  in  quo  conlrctctus  est  initusy  ut  si  partes  alium  in 
contrahendo  locum  respexerinij  ille  non  poiius  sit  con- 
siderandus?  Everhardus  (as  we  have  seen)  says ;  Uhi 
certus  locus  sdutionifaciendm  destinatus  est^  tunc  non 
facta  solutione  in  termino  et  locoprtBJixo  mora  dicitur^ 
contrahi  in  loco  destinaUe  solutionis^  et  non  in  loco  cele- 
hrati  contractus.  Nimirum,  ergo,  si  inspiciatur  vahr  rei 
dehiUB  secundum  locum,  ubi  destinata  est  solutio.  Turn 
etiam,  quia  locus  contractus,  conventio,  sive  oUigaiio, 
perficitur,  seu  verba  proferuntur.  Secundo^  ubi  solutio 
seu  d^Uberaiio  destinaiur.*  And  he  adds ;  Quia  dicOj  ut 
mpra  dixi ;  quod  locus  contractus  dicitur  duobus  mo- 
dis :  primOn  ubi  contractus  celebratus  est ;  secundo^  ubi 
scJutio  destinata  est.^    And  again ;  Duplex  est  locus  con- 

'  2  Bou:ieDois.  obserr.  45,  446 ;  ante,  $  235. 
s  Dig.  L]b.  42,  tit.  5,  1.  3 ;  Pothier,  Pand.  Lab.  43,  tit  5,  B.  M ; 
f  230. 
•'  Ante,  i  239,  ^  2?1 :  Hober.  Lib.  1,  tit  3,  $  10. 
4  EreiiiBrd.  ConsiL  7S,  n.  10, 11,  p.  205;  ante,  § 
'•  Everhard.  ConsiL  78,  n.  18. 
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iractus^  ut  supra  dixiy  quo  casu  in  taiUum  cemetur  con- 
iraeius  cdebraius  in  loco  destinaice  solutimiis^  quod  nul- 
la MoAr  cemetur  cekhrahts  in  Idco^  ubi  verba  fuerunt 
prol^i^  quoad  eoy  qua  veniuni  pi}st  contracium  in  esse 
producium?  Paul  Voet  places  it  in  a  strong  light,  Ne 
teMen  hie  miatur  conjusio^  locum  contracti^s  dupUcem 
Jaeia;  alium^  ubt  fiiy  de  quo  jam  dictum;  aliurn^  in 
qmem  destinata  solutio.  lllud  locum  terum^  hunc 
Jkimn  appetlai  Stdicetus.^  Uterque  tmifm  rede  locus 
diciiur  coniraci^s^  etiam  secundum  leges  '  citiles^  licet 
postremm  liquid  fidionis  contineat.^ 

^  29&  a*  But  for  what  purpose  do  these  foreign  ju- 
ristic refer  to  the  distinctioa  ?  Is  it,  that  the  validity  of 
tin  same  contract  is  to  be  at  the  same  time  ascer- 
tained in  pan  by  the  law  of  one  country,  and  in  part 
by  that  of  another  ?  By  no  means.  They  no  where 
assert,  that  the  validity  of  the  contract  is  not  to  be 
judged  of  throughout  by  one  and  the  same  law^  that 
is,  by  the  law  of  the  place,  where  it  is  made,  or  by 
the  law  of  the  place,  where  it  is  to  he  performed, 
according  as,  in  a  just  sense,  with  reference  to  the 
ntme  and  objects  of  the  particular  contract,  the  one 
or  the  other  is  properly  to  be  deemed  the  place  of  the 
contract*  They  no  where  assert,  that  one  and  the 
same  rule  is  not  to  apply  throughout  to  all  the  stipu- 
lations in  the  contract.  That  the  contract  is  good, 
notwithstanding  it  does  not  conform  either  to  the  law 
of  the  place,  where  it  is  made,  or  to  that,  where  it  is 
to  be  performed*  That  the  contract  is  to  be  treated, 
not  as  a  whole ;  but  is   to   l>e  distributed  into  parts ; 

>  RiLiT;  Id.  11*% 
'  ♦  Lib.  I,  Cod.  tit  I.  Sirnim*  Trinit  n.  4. 
3  Vott,  De  ftamt  5  0»  ch.  %  J  1^  P-  ^^^  ^^^^  1715 :  Id.  p.  326,  edit 
Bm  tUo  2  Boullenoift,  Observ,  40»  p^  4^ ;  Boullenoiaf  Quest  stir. 
"Coiitr*  Am  Loia,  p*  ^00  to  p.  336. 
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SO  that,  if  in  some  of  the  stipulations  it  violates  the 
law  of  each  place,  it  shall  still  be  good  throughout, 
if  it  does  not  violate  in  the  whole  the  law  of  both 
places.  In  many  of  the  passages  cited  in  support  of 
the  supposed  mixed  character,  and  mixed  interpreta- 
tion, and  mixed  operation  of  the  contract,  these 
learned  jurists  were  considering  questions  of  a  very 
difierent  nature.  Some  of  them  were  considering  the 
question  as  to  the  rule,  which  is  to  govern  generally 
in  regard  to  the  formalities,  solemnities,  and  modes  of 
execution  of  contracts,  where  the  place  of  execution 
is  the  same  place,  where  it  is  made ;  others  again  were 
considering  the  rule,  as  to  the  interpretation  and  extent 
of  the  obligation  of  contracts  generally,  under  the 
like  circumstances;  and  others  again  were  conuder- 
ing  the  rule,  where  the  contract  is  made  in  one  jdace, 
and  is  to  be  executed  in  another.  We  are  therefore 
to  understand  their  language  according  to  the  partic- 
ular occasion,  and  the  particular  circumstances,  to 
which  it  is  applied. 

^  300.  Let  us  examine  then  the  particular  lan- 
guage, which  is  used  by  these  jurists,  in  the  passages 
cited.  Thus  Alexander  is  said  to  use  the  following 
passage.^    In  scriptura  insirumenth  in  ceremaniis^  ei 


1  I  cite  the  passagre  from  Alexander,  (ConsiL  37),  as  I  find  it  in  20  Mar- 
tin, R.  22,  23,  not  having  been  able  to  obtain  the  works  of  Alexander. 
But  I  have  some  doubt,  whether  the  first  part  of  the  passage  is  not  copied 
by  mistake  from  Burgundus,  who  uses  almost  the  identical  language.  Bor- 
gundus,  Tract  4,  n.  7,  p.  104 ;  Post,  §  300  a.  I  now  suspect  that  the  ci- 
tation is  not  (as  I  supposed  it  was)  from  Alexander  al  Alexandro^  but  by  a 
mistake  of  tlie  Court  in  20  Martin,  R.  22, 23,  (probably  taking  it  at  second 
hand  from  some  other  author),  from  Alexander  Taitagni  imkms  (or  De 
Imola)  who  wrote  a  large  work  in  5  and  7  vols,  folio,  of  Comiliai  pub- 
lished Mediol.  1488, 1489.  Lipenius  in  his  Bibl.  Jurid.  voL  1,  p.  333,  refem 
to  this  work.  1842.  Everhardus  in  his  Consil.  78,  in  several  sections  re- 
fers to  Alex,  de  Imola,  Consil.  37,  and  ConsiL  49. 
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solemnitatibus^  et  generaliter  in  onmibus^  qum  ad  for- 
im  et  perfectionem  contractus  pertinent,  spectanda  est 
etudo  regianisy  ubifit  jiegotium.     Debet  enim  ser- 
statutum  loci  contractus^   (juoad  Iuec^  quce  oriun- 
secundum  naturam  ipsius   contractus.      This  Ian- 
expresses  only  a  general  truth,  and  we  have 
means   of  knowing  that   the    author  intended   to 
here  of  any  thing  further  than  the  general  rule, 
[applicable  to  all  contracts  made  and  to  be  performed 
tlie  same  place.* 

^  300  a.  Burgundus  says ;  Et  quidem  in  scriptura 
^instrumentij  in  solemnitatibuSy  et  ceremoniisy  et  gem- 
ralUer  in  omnibus,  qua  ad  formam  ejusque  perfection 
pertinent^  spectanda  est  consuetudo  regionis,  ubi 
tiegotiatio,       Rationem  assignant    Doctores    quod 
[consuetudo  injluat  in    contractus,  et  convemente^  ad 
turn  respicere,  ac  voluntatem  suam  accojnmodare  vide- 
aniur.    Et  recte,^    Now,  we  know  upon  what  occa- 
>D  this  language  was  used.       Burgundus  was    here 
^^considering  the  question  solely  with  reference  to  the 
point,  when  a  contract   is  to   be  deemed  lawful,   or 
not ;  or  in  other  words,   by   what  law  its  yalidity  is 
r|o  be  governed.     lUicita  stiputatio  est,  (says  he,)  qucB 
est    interdicta,    utputa,    si    debitum    niodum 
sm    excedat       Nunc  ergo  considerandum,   cujus 
loci  ratio    kaberi   debeat.^       He   does  not  even    al- 
lude to  a  case,    where  the    contract  is  made  in  one 
ice,  aod  is  10  be  performed  in  another  place       He 


i  From  other  pajsagai  cited  b/  Everiiardus  frofla  Alexander  de  Imola^ 
fmsd  Btrtoltiflf  und  Bddu0,  it  seemi  clear,  that  they  all  consider  the  locus 
»ltitioiiiB  to  be  the  proper  locos  cootractus,  except  so  far  as  regards  the 
I  and  creiim  of  the  cootrnct    (SoIemQitatem  et  subsistentiam 
t)    See  Everhard  Consil  78,  n.  120,  p.  207 ;  Id.  u,  24,  p.  206, 
i  Borgaodiui,  Tract  4,  n.  7,  p.  104  ;  ante,  §  WO. 
^14&.6,p.ia4. 
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adds ;  Igitur,  ut  paucis  absolvamj  quoties  de  vinculo 
obligationisj  vd  de  ejtis  interpretatume  qiuaituTj  vdtUi, 
quos  et  in  quarUum  obliget,  quid  sententuB^  stipulatianis 
inesscBy  quid  abesse  credi  oporteat;  item  in  omnibus 
actionibusj  et  ambiguitatibuSj  qaa  xade  ariunturj  pri- 
mum  quidem  id  sequemuT,  quod  inter  partes  actum  eritj 
aut  si  non  apparet,  quid  actum  est^  erit  eansequens^  ut  id 
sequamur,  quod  in  regione,  in  qud  actum  estj  Jrequen^ 
taiur}  And  he  concludes  bj  sajing ;  Doetares  toties 
ingerunt  ea,  qiue  respiciunt  solemnitatem  aduSy  vd  quas 
tempore  contractus  ex  natura  ipsius  adhSbentWy  ariun- 
turqucj  ex  more  regionis,  uhi  conbraetum  estj  legem  ac- 
cipere.  Ea  veroy  qwe  ad  complemenium  vd  executio- 
nem  contractus  spectant  vd  absoluto  eo  s^qferventunt^ 
solere  a  staiuto  loci  dirigi^  in  quoperagenda  est  solu- 
tioJ" 

^  300  6.  Everiiardus  says ;  Quod  quo  ad  per/eduh 
nem  contractus  seu  ad  solemnitatem  ad  esse  sen  sub- 
stantiam  ejus  requisiiam  semper  inspidhar  staiutum 
seu  consuetude  lod  celebrati  contractus.  Et  est  ralio^ 
quia  ex  quo  agitur  de  consueiudine  contrahendi  non 
mirum,  si  inspiciatur  locus  initte  conveniionisj  uhi  con- 
tractus  accepit  perfecHonem?  But  he  immediately 
adds ;  Sed  ubi  agitur  de  consueiudine  solvendif  ut  m 
casu  presenlij  (that  is,  where  a  contract,  made  in  one 
place,  was  payable  in  another,)  vel  de  his,  qwe  «em- 
unt  implenda  diu  post  contractum,  et  in  alio  loco  m- 
pletioni  desiinatOj  tunc  inspicitur  locus  destinates  solu- 
tionis. Now,  this  latter  passage  would  seem  as  strictly 
to  apply  to  the  case  of  payment  of  interest,  as  to  the 


1  Bur^ndus,  Tract  4,  d.  7,  p.  105. 

9  Id.  n.  29,  p.  11&    See  also  Id.  n.  10,  p.  109;  ante,  §  992  a,  §  903  e. 
3  Everhard.  Consil.  78,  n.  11,  p.  906;  Id.  n.  18,  p.  907 ;  U.  n.  97,  p. 
209. 
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of  payment  of  priocipaL     If  the   parties   have 
[not  stipulated   for  a   particular   rate  of  interest,  the 
rasage  of  the   place   of  payment  ought  constantly    to 
r govern.     If  they  have  stipulated  for  a  particular  rate 
rf  imerest,   inconsistent   with    tliat  of  the   Lex  loci 
^lutiortis,   the   question   will   still     remain,    whether 
can  lawfully   be   done,     Everhardus  has  not  here 
ed   it ;   far  less   has   he   decided  it.     And   he 
cites  Baldus   in   support   of  his  opinion,   as   saying; 
}uod  in  e^rpediiims  contractus  non  inspiciuntur  ordi- 
tivi  contractus^  sed  locus  solutionis}     He  afterwards 
idds,  that  this  rule,  in  regard  to  tlie  forms  and  solem- 
nities,  required  in   order   to  create  and  perfect  any 
mtract,  equally  applies  to  cases,  where  the  perform- 
ance is  to  be  in  the  same  place,  and  where  it  is  to  be 
in  another  place,     Ubi  vero  in  uno  loco  celebratus  est 
contractus^  et  in  alio  loco  destinata  est  solutioj  tunc 
quoad  ca,  qum  concemunt  solemnitatem  actusj  item  ad 
et  per/ectionem  contractus^  inspicitur  consuetudo 
celebrati    contractus.      Unde  si  ex  statuto  loci 
ractus    requiratur    certa  solemnitcts  in  ipso  con- 
ciu^  ^-c,   tale   statutum   ml   consuetudo   debet   c>6- 
i\    licet  in    loco   destinatiB    solutionis    non   sii 
Hmile  statutum^      How    far    this  latter  doctrine   is 
^'correct    and    main  taina  hie,    as   a    general    rule,    we 
have  already  had  occasion,  in  some  measure,  to  con- 
sider,^    It  is  not  materia]  to  the   present  discussion, 
which  turns  upon  another  point,  that  is,  whether  the 
vahdi ty   of  a   contract   may   depend  partly  upon  the 
law  of  one  place,  and  partly  on  the  law  of  another 

«  Eftdmrd  CoMiL  78,  n,  11,  p.  206;  14  il  17,  p.  207;  Id.  n.  27,  p. 

i  Id.  a.  18,  p^  907. 
^  Aiil»,t28a 
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place,  some  of  its  stipalatioiis  being  oontzaiy  to  the 
law  of  each  place. 

k  30f}  c.  Christinaeas  expressly  professes  to  fcUow 
the  doctrine  of  Eyerfaardus  on  this  sabfect.  Contue- 
tudo  locij  (aays  he,)  ubi  ecntrakiiw  spedania  eaf,  sci- 
licet quoad  observaniiam  solewmitaiMm  Opsins  adus. 
Generaliter  enim  in  omnibusj  qiuB  ad  Jatmam  qusque 
perfectianem  pertinent,  spectanda  est  consuetudo  r^^ 
nis  nbi  fit  negciiatio,  quia  consuetudo  infisdl  in  amr 
tractusj  ei  videtur  ad  eos  respicercj  et  veluulatem  suam 
eis  accommodare.  Idqul  recti.  Conditio  quoque  loci  et 
temporis  perf^ctionem  formee  etiam  respieitf  el  iddrco 
a  regione  contractus  vicissim  diriguntwr.^  He  adds; 
Sed  quoad  ejus  executionemj  utpote  quoad  soluHonem 
faciendanij  inspicienda  venii  consuetudo  desHnateR  seh^ 
tionis.^  And  again ;  Quoad  eOj  quce  cdebrato  con^ 
tractu  veniuntfaciendaj  inspicitur  consuetudo  locij  ubi 
ea  dehent  fieri,  puta,  tradi,  sohi,^ 

^  300  d.  Gregorio  Lopez  states  only  the  gene- 
ral doctrine.  Quando  contractus  cdebratur  in  uno 
loco,  puta  in  Hispali,  et  destinata  solutio  m  Cor- 
dubte;  tunc  non  inspicitur  locus  contractus^  sed 
locus  desiinatiB  solutionis;  ut  habetur  in  isia  Lege 
ff.  L  contraxisse.^  Dumoulin  (Molinaeus)  says;  In 
rmicementibus  contractum,  et  emergentibus  tempore  con- 
traetm,  spectatur  locus,  in  quo  conirakitur,  et  in  concer- 
ncntihus  meram  solemnitatem,  cujus  actus,  locus^  in  quo 
Hie  artM  celebratur.^    In  another  place  he  says ;  Aut 


1  Chriatin.  Decis.  383,  Vol  1,  n.  1,  4, 5, 9, 10, 11,  pi  S55l 
«  111.  iL  8.  &),  p.  355. 

3  U  n.  10,  II.  p.  355. 

4  tiO  yUvt'm,  R.  i\  17 ;  ante,  §  333 :  Dig.  Lib.  44,  tit  7,  L M. 
>  Dumoulin,  cited  in  20  Martin,  R.  34;  Molin.  Comm.  ad 

run*,  tit.  I.  §  r2.  j^'Ion.  7.  n.  37,  Tom.  1,  p.  334,  edit.  1661 ;  9 
iMmrrv.  4r»,  jv  -I^J. 
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iluium  loquitur  de  his^  qum  concemunt  nudam  ordi- 
natianem  et  solemnikUem  ctcius;  ei  $emper  inspiciiur 
sktMum  vel  canstietudo  locij  tibi  actus  celebraturj  sive  in 
emilmcUbus^  sive  in  judiciisj  site  in  testamentis^  site  in 
imtrufnentis  aut  aliis  conficiendis.  Aut  siatuium  ioqui- 
tur  de  Ais,  qu€B  tneritum  scilicet  causmy  ml  decisionem 
concemunt ;  et  tunc^  aut  in  hisj  qum  pendent  a  vduntaie 
partium,  vel  per  eas  immutari  possunt^  et  tunc  inspici- 
uniur  circumslaniuEy  voluntatis^  quarum  una  est  statu- 
turn  loci,  in  quo  contrahitur ;  ei  domicilii  conirahen- 
tium  antiqui  ml  recentis,  et  similes  circutnstantuB}  In 
anotlier  passage  he  finds  fault  with  those,  who  ex- 
dusivcly  look  to  tlie  place  where  the  contract  is 
made  in  all  cases.  Quia  putani  nuditer  et  indistincti 
quod  debeat  Un  inspici  locus  et  consuetudo,  ubijit  con- 
tmetusj  et  sic  jus  in  loco  contractus.^  Quod  estfalsum ; 
qmninw  jus  est  it  tacita  et  verisimiliter  mente  contra- 
hmtium.  He  adds;  Quia  quis  censetur potius  contra- 
here  in  loco,  in  quo  debet  solvere,  quam  in  loco,  ubi 
fortuito  irmisiens  contraxit.^  It  is  plain,  that  these 
passages  do  not  justify  the  inference  sought  to  be 
adduced  from  them.  They  import  no  more,  than: 
that  the  law,  which  is  to  govern  contracts,  is  not,  in 
all  cases,  to  be  exclusively  the  law  of  the  place, 
where  they  are  made 

^  300  e.  BoullcQois  is  also  relied  on  in  support  of 
die  doctrine.  In  one  of  the  passages  cited  he  says ; 
When  the  question  is,  whether,  in  contracts  upon  any 
subject,  the  rights,  which  spring  from  the  nature  and 
time  of  the  contract,  (tiatura  et  tempore  contractus,) 
are  lawful  or  not,  it  b  necessary  to  follow  the  law  of 


Cofnm.  ia  Cod.  lib.  1,  tit  1«  Tom.  3»  p.  5Mt  edit  1Ij8L 
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the  place,  where  the  contract  is  made.^  And  in 
another  passage,  he  says ;  When  the  question  is,  to 
determine  the  lawfulness  of  a  rate  of  rent,  or  annuity, 
(taux  de  rentes^)  and  in  the  place,  where  the  contract 
is  made,  the  rate  is  different  from  that,  which  is  to  be 
paid,  either  in  the  country  of  the  domicil  of  the 
debtor,  or  in  that  of  the  domicil  of  the  creditor ;  or 
finally,  in  the  place,  where  the  property  hypothecated 
is  situated  ;  the  rate  will  be  adjudged  lawful,  if  it  con- 
forms to  the  law  of  the  place,  where  the  contract  is 
made.'  The  context  shows  that  Boullenois  was  only 
contemplating  the  case,  where  the  contract  was  made 
in  the  place  of  its  intended  performance.  For 
he  adds ;  This  is  the  provision  of  the  law  of  the 
Digest  (De  Usuris,)  where  it  is  declared ;  Cumjudicio 
bofUB  jidei  disceptaiurj  arbitrio  judicis  usurarum  nuntus 
ex  more  regionisy  ubi  coniractum  esij  canstituitur ;  ita 
tamen,  ut  legi  non  offendat;^  and  I  believe  it  takes 
place,  whenever  the  parties  designedly  contract  in 
one  place,  rather  than  another.^  The  true  meaning 
of  Boullenois,  in  this  citation,  may  be  gathered  from 
his  own  interpretation  of  the  law  of  the  Digest  in 
another  page,  where  he  cites,  with  approbation,  the 
opinion  of  Gothofredus,  that  the  words  "  Ubi  cofUrac- 
torn"  ought  to  be  understood  to  mean  the  place, 
where  the  payment  ought  to  be  made.'  HiBC  verba^ 
«<  Ubi  coniractum  est^^^  sic  inteUige,  ubi  actum  est^  ut 
solvereU^ 


1  2  Boullenois,  Observ.  46,  p.  472. 
9  2  Boullenois,  Observ.  4G,  p.  472. 

3  Dig.  Lib.  22,  tit  1, 1. 1 ;  Pothier,  Pand.  Lib.  22,  tit  1,  n.  59 ;  ante, 
§206. 

4  2  Boullenois,  Observ.  46,  p.  472 ;  Id.  p.  44a 

5  Id.  p.  44a 

6  Gothofred  n.  10,  ad  Dig.  Lib.  22,  tit  1,  L  1. 
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§  SOU  Bartolus  has  discussed  the  question  some- 
what at  large,  how  far  the  law  of  the  place  of  the 
contract  is  ohligatory  upon  foreigners,  and  what 
effects  the  laws  of  the  place  of  the  contract  have  be- 
yond the  territory.  And,  first,  (he  says,)  let  us  sup- 
pose a  contract  made  by  a  foreigner  in  one  place,  and 
afternards  a  suit  is  litigated  thereon  in  another  jjlace, 
that  of  the  origin  of  the  contracting  party ;  of  which 
place  ought  the  laws  to  be  observed  and  followed  in  de- 
ciding it  ?  He  says,  we  should  make  a  distinction.  Eith- 
er we  speak  of  the  statute  or  custom,  which  respects 
tiie  solemnities  of  the  contract,  or  of  the  process  and 
proceedings  in  the  suit,  or  of  those  things,  which  ap- 
pillain  to  the  jurisdiction  in  the  execution  of  the 
contract.  In  the  first  case,  we  are  to  look  to  the  law 
of  the  place  of  the  contract;  in  the  second  case, 
(as  to  tJie  process  and  proceedings  in  the  sutt^)  to 
the  place  of  the  judgment**  Or  else,  wc  speak  re- 
fpecthg  thow  tUngB,  which  belong  to  the  decision 
of  the  cause ;  and  then  the  question  is  as  to  tliose 
[^  which  arise  from  the  very  nature  of  the  con- 
itself  in  its  origin,  or  as  to  those  things,  which 
afterwards,  on  accoont  of  negligence,  or  delay. 
In  the  first  case,  the  law  of  the  place  of  the  contract 
is  to  be  looked  to,  that  is,  the  place,  where  the  con- 
tract is  made,  and  not  where  it  is  jierformcd.  In  the 
sieond  086,  mtAm  the  payment  is  to  be  made  in  a 
fixed  place,  or  alternately  in  several  places,  so  that  the 
plainti/T  lias  his  election ;  or  it  is  to  be  made  in  no  par- 
tjcabr  place,  because  the  promise  is  simply  made.     In 


^  SvMiiftrdiit  ni4tuAtUjr  ttttteiluidi  BvtolttJi  to  ipoak  witli  refereoci^ 
to  eootfmeta,  wb^re  payment  m  to  be  mtde  in  loco  celebrati  contractus. 
EmUfd.  CoQtiL  78,  a.  20, 27,  jk.  20^. 
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the  first  case,  the  custom  of  the  {dace  is  to  be  looked 
to,  in  which  the  payment  is  to  be  made.  In  the  sec- 
ond and  third  cases,  the  place  is  to  be  looked  to,  where 
the  suit  is  brought.  His  language  is ;  EtprimOj  tUrum 
statutum  panrigatur  extra  territarium  ad  non  subdiias  f 
secundo,  utrum  effectus  siatuti  pwrigaiur  extra  tenitari'' 
um  staiuentium.  Et  primoj  qweroy  quod  de  conlractihus. 
Pane  contractum  celebratum  per  aliguem  forensem  in 
hac  civitate ;  litigium  ortum  est,  et  agitatur  lis  in  loco 
originis  cantrahentisj  cujus  lad  staluta  debeni  servari  et 
spectari.  Distingue.  Aut  loquimur  de  statutOj  aut  de 
cansuetudine,  quce  respiciunl  ipsius  contractus  solem- 
nitatenij  aut  litis  ardinationemj  aut  de  his^  qwe  perti^ 
nent  ad  jurisdictionem  ex  ipso  contractu  evenienlis  exe- 
cutionis.  Prima  casu,  inspicitur  locus  contractus. 
Secunda  casu,  aut  quceris  de  hisy  qwB  pertinent  ad  litis- 
ardinatianemy  aut  de  his^  qua  pertinent  ad  litis  ordina- 
tionem ;  et  inspidiur  locus  judicii.  Aut  de  his^  qum 
pertinent  ad  ipsius  litis  decisionem ;  et  tuncj  aut  de  hisj 
quae  oriuntur  secundum  ipsius  contractus  naturam  tem- 
pore contractus  J  aut  de  his,  qua  oriuntur  ex  post  facto 
propter  negligentiam,  vel  maram.  Primo  casUj  inspici- 
tur  locus  contractus  J  ubi  est  celebratus  contractus;  et 
intelligo  locum  contractus^  ubi  est  celebratus  contractus^ 
non  de  locoj  in  quern  collata  est  sdutio.  Secundo  casUj 
aut  solutio  est  collata  in  locum  certum,  aut  in  pluribus 
locis  alternative,  ita  quod  electio  sit  actoris ;  aut  in  nul- 
lum locum,  quia  promissio  Juit  facta  simpiidter.  Pri- 
ma casu  inspicitur  cansuetuda,  quce  est  in  illo  loco,  in 
quern  est  collata  solutio ;  secunda  et  tertia  casu,  inspici- 
tur locus  J  ubipetitur.  Ratio  pnedictarum  est,  quia  ibi 
est  cantracta  negligentia  vel  mora}     Now  taking  this 


1  BartoluB,  ad  Ck>d.  Lib.  1,  tit  1, 1. 1,  n.  14, 15, 16,  Tom.  7,  p.  4,  edit 
IG02. 
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ed  by  some  of  them ;  and,  therefore,  if  any  excep- 
tion w^  intended  by  them,  tliere,  the  exception  would 
naturally  have  found  its  appropriate  place.  The 
omission  of  any  exception  becomes,  under  such  cir- 
ciUDStances,  peculiarly  significant.  Let  us,  therefore, 
review,  in  this  connexion,  some  of  the  passages,  in 
whicb  the  subject  of  interest  is  expressly  or  impliedly 
diBcossed. 

^  301  /^.  Everhardus  says;  Aut  qii^rimus,  quis 
locus  inspiciatur^  quoad  accessorial  utputa  expensas  et 
damna  de  jure  canonicOf  et  nsuras  de  jure  civili^  si 
minorcs  vel  leviores  sunt  in  uno  loco^  quam  in  aiiOj  et 
similiter;  cerium  est^  quod  inspiciiur  locus  desiinaUB 
solutionis  ;  nedum  quoad  principaiem  obligationem,  sed 
etiam  (fuoad  accessorial  And  he  insists,  that  the  lead- 
ing jurists,  whom  he  quotes,  hold  the  same  opinion. 
This  language  would  seem  to  be  as  direct,  as  possible, 
to  the  present  inquiry ;  and  it  affirms,  that  the  Lex  loci 
solutionis  must  govern,  as  well  as  to  the  interest,  as  to 
the  principal,  the  former  being  merely  accessorial  to 
the  latter.  It  is  no  answer  to  suggest,  that  he  meant 
to  speak  of  interest  ex  mora^  or  interest,  not  expressly 
provided  for ;  because  there  is  no  such  qualification 
in  his  language,  and  it  is  positive,  as  well  as  general, 
as  to  the  accessorial  rights,  under  all  circumstances, 

^  301  e.  Christimeus  avows  the  same  doctrine, 
Sic  eiiam  in^citur  statutum  loci  desiinakt  solutionis,  si 
agatur  de  eztinctione  actionis  per  prmscriptioncm  statu* 
fiam  vigentem  in  uno  loco^  et  non  in  alio.  Item  si 
agaiur  de  ctccessoriis^  ut  de  expensis,  damnis  et  inter- 
esse^  aut  denique  usuris^  si  majores  ml  minores  sint  in 
WHO  tocOf  quam  in  alio.^ 

1  EwlMfd.  CamiL  7B,  n.  2A,  p.  fm  \  Id.  n.  27,  38,  99,  p.  208,  209. 
>  OoMu,  Decti.  283,  o,  1%  13,  Vol  1,  p.  3^ 
4P 
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them,  even  when  they  do  not  refer  to  this  distinctioii, 
may  be  fau'ly  apjJied,  indifferendy,  to  both  classes  of 
cases.  But  several,  and  indeed,  most  of  them  do 
expressly  and  directly  recognise  the  nde^  that,  where 
the  contract  is  niade  in  one  place,  and  is  to  be  per^ 
formed  in  another,  not  only  may  the  law  of  the  latter 
be  properiy  called  the  locus  contractus;  bat  that  it 
ought  in  aU  respects,  except  as  to  the  formalities,  and 
solemnities,  and  modes  of  execution,  to  be  deemed 
the  rule  to  govem  such  cases. 

^  301  6.  In  the  next  place,  wh^a  these  foreign 
jurists  speak  of  payment  or  performance,  they  all 
agree,  that  the  contract  must  be  governed  by  the  law 
of  the  place  of  payment  or  performance,  and  not 
by  the  law  of  the  place,  where  the  contract  is  made. 
How,  then,  are  we  to  distinguish  between  different 
parts  of  the  payment  ?  If  principal  and  interest  are 
both  to  be  paid  in  a  foreign  place,  how  can  the  law 
of  that  place  govern,  as  to  the  one,  and  dot  as  to  the 
other?  As  these  jurists  make  no  distinction  in  re- 
spect to  the  payment  of  principal,  and  that  of  inter- 
est, but  say  generally,  that  the  payment  must  be  ac- 
cording to  the  law  of  the  place,  where  the  payment 
is  to  be  made,  it  is  certainly  a  reasonable  inference, 
that  they  did  not  intend  to  make  any  exception  what- 
soever, but  deemed  both  the  principal  and  the  interest 
governed  by  the  same  rule.  Indeed,  it  will  be  found 
exceedingly  difficult  to  maintain  any  distinction  be- 
tween them,  which  is  not  purely  artificial  and  arbi- 
trary; for  interest  is  but  an  incident  or  accessory  to 
principal. 

^  301  c.  But  we  need  not  rest  entirely  on  the  si- 
lence of  foreign  jurists  in  these  passages;  for  the 
subject  of  interest  will  be  found  to  be  exjMressly  treat- 
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ed  by  some  of  them ;  and,  therefore,  if  any  excep- 
tion was  intended  by  them,  there,  the  exception  would 
naturally  have  found  its  appropriate  place*  The 
omission  of  any  exception  becomes,  under  such  cir- 
cumstances, peculiarly  significant.  Let  us,  therefore, 
review,  in  this  connexion,  some  of  the  passages,  in 
which  the  subject  of  interest  is  expressly  or  impliedly 
.discussed. 

§  301  d.  Everhardus  says;  Aut  qiuerimus^  quis 
locus  insjnciaturj  quoad  accessorial  uiputa  expensas  et 
damna  de  jure  canonico,  et  usuras  de  jure  civili^  si 
mnores  ml  temores  sunt  in  uno  loco^  quam  in  alio^  et 
similiter;  cerium  est^  quod  inspicitur  locus  destinaUe 
solutionis  ;  nedum  quoad  principalem  obligationem^  sed 
etiam  quoad  accessoria.^  And  he  insists,  that  the  lead- 
I  ing  jurists,  whom  he  quotes,  hold  the  same  opinion*. 
pThis  language  would  seem  to  be  as  direct,  as  possible, 
to  the  present  inquiry ;  and  it  affirms,  that  the  Lex  loci 
solutionis  must  govern,  as  well  as  to  the  interest,  as  to 
the  principal,  the  former  being  merely  accessorial  to 
be  latter.     It  is  no  answer  to  suggest,  that  he  meant 

speak  of  interest  ez  TnorUf  or  interest,  not  expressly 
provided  for;  because  there  is  no  such  qualification 
in  his  laoguaget  ^nd  it  is  positive,  as  well  as  general, 
as  to  the  accenorial  rights,  under  all  circumstances. 

I  301  e.  Christinseus  avows  the  same  doctrine, 
Si€  etiam  inspicilur  statuium  loci  destiruUm  solutionis,  si 
ugatur  de  exiinctione  aciionisper  pr^pscrtptionem  statu- 
riam  vigentem  in  uno  loco^  et  non  in  alio*  Item  si 
i^aiur  de  accessoriis,  ut  de  expensis,  damnis  et  inter- 

p,  aut  denique  usuris^  si  majores  vel  minores  sint  in 
feco,  quam  in  alioJ^ 

1  EmkBtL  Cooiil*  78,  D.  24,  {i.  20@ ;  Id.  n*  S7«  28, 29,  p.  208, 2C». 
•  CbMn.  Decis.  263,  o.  12, 13,  VoL  1,  p.  355. 
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^  301  /  Paul  Yoet  may  fairly  be  deemed  to  hdd 
the  same  opinion.  After  having  said,  ia  the  passage 
already  cited,  that  there  may  be  a  double  place  of  tike 
contract,  one  where  it  is  made,  and  the  other,  where 
it  is  to  be  paid  or  performed,  he  immediately  adds ; 
Hinc  ratione  effectusj  et  camplemenii  ipsius  contractusy 
speciatur  ille  locusj  in  quern  destinata  est  sohtioj  ui, 
quod  ad  modum^  mensuranij  usuras^  ^•,  negl^enliam 
et  morcwipost  cantractum  inUum  accedentem  referendum 
est ;  ^  and  he  then  refers  to  several,  'authorities  ut  sap- 
port  of  this  opinion.  It  seems  plain  from  this  language^ 
in  this  connexion,  that,  as  to  interest,  he  deemed  the 
true  law,  by  which  the  legality  of  the  contmct  was  to 
be  adjudged,  was  the  law  of  the  place  of  payment* 

^  302.  In  one  passage  Bui^undus  says,  that 
interest  is  to  be  allowed  according  to  the  place 
of  the  contract;  and  that,  if  the  question  ccnnes 
under  consideration  in  a  foreign  court,  the  inteiest 
stipulated,  though  higher  than  what  ia  lawful  by  the 
Lex  forij  ought  to  be  allowed.  But,  where  no  in- 
terest is  stipulated,  there,  the  interest  is  to  be  er 
mordy  according  to  the  law  of  the  place  of  payment.' 
His  language  is;  Quare  et  usurarum  modus  is  coiMfi- 
tuendus  est,  qui  in  regione,  in  qua  est  coitlracfiftii,  legiU^ 
me  celebraiur.  Et  cum  redditus  duodenarius  in  Guttia 
stipulatusj  in  canlroversiam  inddisset^  patrodnante  me, 
judicatum  esij  in  Curia  Flandrue^  valere  pactum; 
nee  obesse^  quod  in  Flandria,  ubi  redditus  constitu-^ 
tusj  sive  hypoiheccB  impositus  praponeretur,  usara  se^ 
misse  graviores  stipulari  non  Uceat.    Quia  ratio  kf- 

1  p.  Voct,  de  Statat  §  9,  ch.  2,  n.  12,  p.  270,  edit  1716;  Id: p.  998 
edit  1661 ;  ante,  §  281. 

3  20Martm,  R.28;BDrgundti8,Tnct4,  n.l0,p.l09.  SetdeoVidal 
0.  Thompson,  11  Martin,  R.  23. 
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)»iht€CB   ion  laoHur.    nue  iiac  wi  re  niku  rp»w-««- 
ui    iwManiiam    itdii£niumis,  summ  oMm  -^     <. 

;i  Vimuaionevi  ititiucu,^.  noa  'lutem  de  Us,  mtr  r-«pr 
ii*'mrtiur.  'ti   iuunu  ui  ItKum  sohtwm    i  i^-^^m 
jrwftffc     '"iimMifm  iporcet^      Now,  if  aic  »-  t;-  Tt 
nier^  -ntt  roaoacTT  is  made  in  France,  sxr-*  *-  ?^ 
r.rni*fi  aer*.  "ie  cocTeree  would  sece  mku^     - 
iiirw.r.  x  — te  coo  tract  had  been  mem-  ii  ria^ 
^  it!7!i:nzKd  m  Flanders ;  that  Ae  ^^dz^mniiii: 
Ku:  Tit  liHTT  as  against  the  law  r  -n^  jpp. 
axi:r::ff7r  pUce  he  says ;  /dem  ergo  c^  Haiygmii  «^  «».'. 
&Lw^  Kihritj  Mt  in  omn^us^  qum  c  e   a.,  at  ;. 
anrnjaiir.  out  circa  illam  consisium  s:    amjh.   m^ 
a^fiia  svfO.  amsuetudinis  loci  mr^am.    m^r  ^^ 
aufieri  connnit?     He  adds :  iux^y*  z.  mmH^ 
yjlemnia.valarrei  debita^preitmswumsi*     -  « 
ununiur  prttstatio  apocha,  amtsr^ir  jk. 
circa  solutionem  amsiOUKl  ywmr^  wam^ 
a^iaee,  mora,  damna.  trUert^..  mgi".  ssht*  ^ 

a  fjusmodi?     And  he  couciiMr-  tt-  ,^w^  i-  t, 

of  the  doctrine,  a^  g'ueii   :•   ^    -^zr-       .  '** 

wwXuarUuT  a  JunsCwumul    auiwrnmrnm^  ''<! 

CO  /oco  C07UrazU$e  ifiulizi^  ;   ;,..       --  "lo 

^rit/      So  that,  if  thi-  ii^3«»-  ^>t 

in   its   broad  sense.  u»-  om?-^  I^- 

be  according  tn  tb*r  jmi*  -  >  n- 

Bur^nindus's  opinio:   m:    — 

•  Burg^aiaL  Tnc-  -.  . 
-  Bcrj^^ijt.  Tnc.  .  _ _ 
IraoM.  O^fKTT.  4i.i4^  r- 
^  Bmfsuam  Itz: 
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be  thought  of  less  value,  however,  because  he  applies 
the  like  rule  to  prescriptions.  Affinia  solutioni  sunt 
prtEscriptio,  ohlatio  rei  debiUBj  consignation  novation 
delegation  et  ejusmodi.  ^ 

^  303  BouUenois  has  no  where,  to  mj  knowledge, 
directly  and  positively  treated  the  question,  whether 
the  interest  may  be  stipulated  for  according  to  the 
place  of  the  contract,  when  payment  is  to  be  made  in 
another  place,  where  it  would  be  illegal.  The  cita- 
tions, already  referred  to,^  which  are  supposed  to 
countenance  the  affirmative,  put  the  case  only  of  a 
rate  of  interest,  or  of  an  annuity,  good  by  the  law  of 
the  place  of  the  contract,  (and  for  aught  that  ap- 
pears, payable  there,)  and  hold,  that  it  will  be  good, 
although  different  from  the  law  of  the  domicil  of  the 
creditor,  or  debtor,  or  even  from  the  law  of  the  place, 
where  the  property,  pledged  for  security,  is  situate.' 
There  is,  however,  a  passage,  which  seems  to  indi- 
cate, although  not  directly,  an  opinion  of  Boullenois 
in  the  negative.  After  referring  to,  and  approving 
the  doctrine  of  Gothofredus,  that  interest  is  to  be 
according  to  the  law  of  the  place  of  payment,  he 
adds,  that  it  is  in  this  sense,  that  Gothofredus  is  to  be 
understood,  in  what  he  says  of  the  Law,  20.  of  the 
title  of  the  Digest  de  Jurisdictione,^  where  he  supposes 
a  Parisian,  who  has  contracted  at  Rome  (Demus  Ro- 
nuB  contractum  esse) ;  and  inquires,  whether  the  Pa- 
risian, if  sued  at  Paris,  shall  be  condemned  to  pay 
the  interest  prescribed  by  the  law  of  Rome  for  the 


1  Burgundus,  Tract  4,  n.  28,  p.  116;  2  Boullenois,  Obtenr.  46,  p.  488» 
498 ;  ante,  §  300  e. 
s  Ante,  §  300  e. 

3  2  Boullenois,  Observ.  46,  p.  472,  473. 

4  Dig.  Lib.  2,  tit  1,  L  20 ;  Gothofred.  n.  37. 
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delay ;  and  he  answers  in  the  affirmadve,  saying ;  Id 
etyr.  Cantracttis  eiiim  istius  imtmm  vitia  caret 
toaUctiois  says^  that  this  decision  is  ver}  just  in  eflfect, 
|if  wc  supfwse,  that  the  Parisian  has  not  only  inade 
\ke  contract  at  Rome,  but  also  has  promised  to  pay  at 
le.*  The  natural  inference  certainly  would  be, 
that  if  he  expressly  agreed  to  pay  interest,  that  he 
should  |)ay  according  to  the  rate  of  interest  at  the 
place  of  payment* 
\  301.  It  may  then  be  affirmed  with  some 
ifidence,  tliat  the  foreign  jurists,  who  have  been 
^felied  on,  do  not  establish  the  asserted  doctrine. 
On  the  other  hand  there  are  other  foreign  jurists, 
whose  doctrines  lead  to  an  opposite  conclusion, 
tins,  John  Voet  says,  if  a  stipulation  for  a  high 
'interest  is  allowed  in  one  place,  and  in  another,  it  is 
prohibited,  the  law  of  the  place,  where  the  contract 
m  made,  is  to  decide,  whether  it  is  good,  or  whether 
it  exceeds  that,  which  is  allowable.  Nevertheless, 
we  must  remember,  that,  in  point  of  law,  that  is 
not  properly  to  be  deemed  the  place  of  the  contract, 
where  the  business  is  transacted,  but  where  the 
mcniey  is  by  the  contract  to  be  paid.  But  good 
feith  mnst  also  be  observed ;  and  the  place  of  the 
COD  tract,  where  higher  interest  is  allowed,  must  not 
be  sought  for  the  purjiose  of  evading  the  law*  He 
adds  ;  that  an  hypothecation  of  property,  as  securi- 
ty, situated  in  another  place,  where  the  interest  is 
lower,  will  not  vary  the  rule ;  for  the  security  will 
be  treated  as  merely  accessorial.  And  it  is  more 
equitable,  that  the  accessorial  contract  should  be 
goiQiMd  by  the  law  of  the  place,  where  the   princi- 


1  %  BcMtlknaiiiObMff.  46»  |u  446* 


490  CONFLICT   OF   LAWS.  [CH.  VIII. 

pal  contract  is  made,  than,  on  the  contrary,  that 
the  principal  contract,  should  be  governed  by  the 
law  of  the  place,  in  which  the  accessorial  contract 
is  made.^ 


1  Voet,  ad  Pand.  Lib.  22,  tit  1,  §  6,  Tom.  1,  p.  988 ;  Id.  Lib.  4,  tit  1,  $  29, 
Tom.  1,  p.  241 ;  ante,  §  293  d  —  I  have  given  the  aenae,  although  not  a 
precisely  literal  translation  of  the  passage.  The  worda  are ;  Si  alio  in  loco 
graviorum  usuraram  stipulatio  permissa,  in  alio  vetita  sit,  lex  loci,  in  quo 
contractus  celebratus  est,  spectanda  videtur  in  questione,  an  moderaUe,  an 
vero  modum  excedentes  usune  per  conventionem  constitute  sint  Dum 
mode  meminerimus,  ilium  proprie  locum  contractus  in  jurenonintelligi,  in 
quo  negotium  gestum  est,  sed  in  quo  pecuniam,  u.  solveret,  se  quia  ob- 
ligavit  Modo  etiam  honk  fide  omnio  gesta  fuerint,  nee  conaulto  talia  ad 
mutuum  contrahendum  locus  electus  sit,  in  quo  graviorea  naure,  qoam 
in  loco,  in  quo  alios  contrahendum  fuiaaet,  probate  convenientur.  Eti- 
amsi  de  cietero  liypotheca  in  sorUs  et  usararum  aecuritatem  obligata,  in 
alio  loco  sita  sit,  ubi  sols  leviores  usune  permiaae;  com  equina  ait, 
contractum  accessorium  regi  ex  loco  principalia  negotii  geati,  quam  ex 
opposito  contractum  principalem  regi  lege  loci,  in  quo  acceaaoriua  con- 
tractus celebratur.  It  appears  to  me,  that  the  first  part  of  the  passage 
has  been  misunderstood,  or  at  least  mistranslated,  in  Depau  v.  Homphreya^ 
20  Martin,  R.  32.  The  reasoning  of  the  Court  upon  the  passage  will 
here  be  given,  in  justice  to  that  learned  tribunaL  '^The  authority  of 
the  passage  **  (says  Martin,  J.  in  delivering  the  opinion  of  the  Court) 
from  Voet  remains  to  be  examined.  This  author  says;  Si  alio  in  loco 
graviarum  usurarum  stipulatio  permissa,  in  alio  vertita  ait,  lex  loci,  ubi 
contractus  celebratus  est,  spectanda  videtur,  an  moderate,  an  vero  mo- 
dum excedentes  usune,  per  conventionem  stipulate  aint  If  in  a  place, 
the  stipulation  of  higher  interest  be  permitted,  in  another  forbidden,  the 
law  of  the  place,  in  which  the  contract  was  celebrated,  ia  to  be  resorted 
to,  in  order  to  ascertain,  whether  the  lesser  or  the  greater  rate  of  inter- 
est be  stipulated  by  the  contract  Thus  far  Voet  teaches,  what  we  have 
seen  Alexander,  Bartolus,  Burgundus,  Everhard,  Strykius,  and  Boullenoia 
teach,  and  the  contrary,  of  which  no  other  commentator  poaitively  as- 
serts ;  what,  in  our  opinion,  every  sound  principle  of  law  dictaten  But 
the  appellant^s  counsel  urges,  that  Voet,  unsaya,  in  the  anccoeding 
paragraph,  what  he  appears  to  have  so  emphatically  expraaaed.  The 
words  of  the  second  paragraph  are;  Dummodo  meminerimoa  ilium 
proprie  locum  contractus,  in  jure  non  intelligi,  in  quo  negotiam  geatum 
est,  sed  in  quo,  ut  pecuniam  solveret,  se  obligavit  In  the  argument, 
which  the  appellee's  counsel  draws,  in  this  respect,  he  ia  fhUy  aapported, 
by  what  is  said,  arguendo,  by  Lord  Mansfield,  in  Robinson  v.  Bland,  and 
in  some  degree,  by  Judge  Kent,  in  the  same  manner,  in  the  case  of 
Van  Schaick  v.  Edwards,  already  cited.    In  endeavoring  to  asceitun  the 
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^  304  a*  If  to  this  doctrine,  thus  maintained  bj  John 
I  Voet,  (himself  an  author  of  distingaished  weight  and 

ibility,)  we  add  the  concurrent  testimony  of  Huberus^ 
tererhardus,  Christinaeus,  and  Paul  Voet,  already 
[cited,'  on  the  same  side,  and  the  entire  absence  of 
liny  direct  and  absolute  authority  to  the  contrary,  it  is 

not  perhaps  too  much  to  affirm,  tliat  the  decision  al- 
[leady  alluded  to  of  the  Supreme  Court  of  Louisiana,^ 


raitncter  of  the  rate  of  ioteresti  stipulated  in  a  note  given  in  Maasa- 

»  Judge  Kent  says ;  '  Had  the  moneji  for  instance,  in  thia  caae 

made  payable  at  Albany,  or  elsewhere  in  lliis  stale,  (New-York,) 

ben  perbapa  the  decision  in  Robinson   v.  Bland,  would  have  applied. 

'11^  tn  the  second  paragraph,  Voet  meant  to  introduce  an  exception  to 

the  rule  laid  down  in  the  first ;  if  be  meant  to  teach,  that  the  legality  of  a 

rate  of  convenltonal  interest,  arising  not  ex  mora,  bat  tempore  contractus, 

ia  excluaircly  to  be  tested  by  the  law  loci  solutionia,  even  when  it  is  dif- 

from  the  law  loci  celebrati  contractus;  then,  we  cannot  consider 

i  ta  aflbrding  to  ua  a  legitimate  rule  of  decision  in  the  preeent  case ; 

becanae  the  weight  of  hia  aathoirily  ia  borne  down  by  that  of  a  crowd 

df  iba  moit  respectable  commentaton  of  the  law  he  cites.    Perhaps, 

be  moat  be  understood,  in  the  second  psragmph,  to  convey  to  the  atudent 

^«  warning,  that  by  what  he  teaches  in  the  firat,  he  must  not  be  under- 

to  impugn  the  proposition,  that,  in  a  great  degree » the  law  loci 

inBuences  the  obligation  of  the  party,  who  bound  hiiniself, 

pecuniam.    Upon  the  whole,  we  must  conclude,  as  we  did 

Norns  r.  Eves,  and  Videl  v.  Thompson,  that  contracts  are  governed 

the  law  of  the  country,  in  which  tliey  were  made,  in  every  thing, 

rbieb  relates  to  the  mode  of  construing  them,  the  meanmg  to  be  at- 

to  the  expressions,  by  which  the  parties  bound  themselves,  and 

nature  and  validity  of  the  engagement    But  that,  wherever  the 

obligation  be  contracted,  the  performance  must  be  according  to  the 

law  of  the  place,  where  it  is  to  take  place.    In  other  words,  that  in  a 

executed  here,  on  a  loan  of  money  made  here,  the  creditor  may 

tipolatd  for  the  legal  rate  of  conventional  interest  authorized  by  our 

ItWi  although  such  a  rate  be  disallowed  in  the  place,  at  which  payment 

ji  10  be  made."    Jf  I  am  right  in  the  remarks  in  tlie  text,  it  will  be 

femid,  that  the  authorities  cited  by  the  learned  Judge  by  no  means 

Jollify  the    judgment     See    Bouhier,    Cout  dc    Bourgogne,  Vol.  I, 

ck  31,  p,  ai3;  3  Burge,  Comm.  on  Col  and  For  Law»  Pt  %  ch.  20, 

p.  773, 774, 7?.%, 

1  Ann,  4  399, 300  b,  $  300  c. 

t  Dipui  9.  Elimpbreys,  20  Martin,  R.  L 
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IS  not  supported  by  the  reasoning  or  the  principles  of 
foreign  jurists.  It  is  certainly  also  at  variance  with 
the  doctrine  maintained  by  Lord  Mansfield,  and  the 
Judges  of  the  King^s  Bench,  in  a  highly  interesting 
case,  (although  not  positively  necessary  to  the  judg- 
ment then  pronounced,)  that  the  law  of  the  place  of 
payment,  or  performance,  constitutes  the  trae  test,  by 
which  to  ascertain  the  validity  or  invalidity  of  con- 
tracts.^ And  finally,  in  a  very  recent  case  the  Su- 
preme Court  of  the  United  States  have  adopted  the 
doctrine,  that,  where  a  contract  is  made  in  one  place, 
to  be  executed  in  another,  it  is  to  be  governed,  as  to 
usury,  by  the  law  of  the  place  of  performance,  and  not 
by  the  law  of  the  place,  where  it  is  made.  So,  that  if 
the  transaction  is  hon&Jide^  and  not  with  intent  to  evade 
the  law  against  usury,  and  the  law  of  the  place  of  per^ 
formance  allows  a  higher  rate  of  interest,  than  that 
permitted  at  the  place  of  the  contract,  the  parties  may 
lawfully  stipulate  for  the  higher  interest.*  Bat,  then 
the  transaction  must  be  bond  JidCy  and  not  intended 
as  a  mere  cover  of  usury.^  Bohier,  indeed,  thinks, 
that  every  contract  of  this  sort  would  almost  firom  its 
very  terms  and  nature  import  a  design  to  evade  the 
laws,  and  to  cover  usury.  But  he  manifestly  {vesses 
the  presumption  far  beyond  its  legitimate  application ; 
for  the  circumstances  of  the  case  may  often  establish, 
that  the  contract  is  perfecdy  innocent  and  praise- 
worthy. 

^  305.   It  has  been  said,  that,  if  the  principle  be, 
that  a  contract,  valid  in   the   place,  where  the  con- 


i  Robinaon  o.  Bland,  2  Burr.  1077.    See  ako  Van  Schaiek  «.Edwuds, 
2  John.  Cas.  355. 
s  Andrews  v.  Pond,  13  Peters,  R.  65,  77, 78. 
3  Bouhier,  Ck>ut.  de  Bourg.  Vol  1,  ch.  31,  p.  413. 
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tract  if  cijlebrated,  is  void,  if  it  is  contrary  to  the 
law  of  the  place  of  pyment,  it  must  establish  the 
converse  projX)silion,  that  a  contract,  void  by  the 
law  of  the  place,  where  it  is  made,  is  valid,  if  good 
bj  the  law  of  the  place  of  payment.^  This  would 
aeem  to  be  reasonable ;  and  the  doctrine  is  sup- 
ported by  the  motlern  cases,  notwithstanding  the  old 
cases  have  been  supposed  to  lead  to  a  contrary 
conclusion.  In  one  case,^  a  bond  was  executed  in  Ire- 
land for  a  debt  contracted  in  England ;  and  because 
it  constituted  a  security  on  lands  in  Ireland,  Lord 
Chancellor  Hardmcke  held,  that  it  was  valid,  al- 
though it  bore  the  Irish  interest  of  seven  per  cent. 
But  he  thought  it  would  have  been  otherwise,  if  it 
had  been  a  simple  contract  debt;  or  if  the  bond 
bad  been  executed  in  England.^  Mr.  Chancellor 
Kent  has  correctly  laid  down  the  modern  doctrine ; 
and  he  is  fully  borne  out  by  the  authorities.  *'  The 
law  of  the  place,  (says  he,)  where  the  contract  is 
made,  is  to  determine  the  rate  of  interest,  when  the 
contract  sj^ccifically  gives  interest;  and  this  will  l>e 
the  case,  though  the  loan  be  secured  by  a  mortgage 
on  lands  in  another  state,  unless  there  be  circum- 
stances to  show,  that  the  parties  had  in  view  the 
law  of  the  latter  place  in  respect  to  interest.  When 
that  is  the  case,  the  rate  of  interest  of  the  place  of 
pajnient  is  to  govern."  ^ 

(  Depaa  e.  Hmnpbr^ys,  20  MarUn,  R*  1, 30. 

i  Connor  r.  BelluDOOt,  2  Alk.  R.  38J. 

>  Stapleton  r.  Conwiy,  3  Atk.  R.  7^;  S.  C.  1  Ve«.  R.  427.  See 
Dtw«r  f .  SptA,  3  T.  R.  425, 

*  2Km^  Comm.  l<oct.  39,  p.  460,  461,  3d  edit;  D'Wolf  t.  Johnson, 
10  Wbwtoii,  R*  367 ;  Scofiold  v.  Day,  20  John.  R.  102;  Thompsoa  v, 
Powl«i»2  Sicoofif,  R.  VM  ;  Robinton  v.  Bland,  2  Burr.  1077;  Boyce  p. 
Edwmfdi^  4  Peters,  R.  1 U.  Bat  sec  Cbapnian  v.  Robcrtwn,  6  Paige,  R. 
697,030. 
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^  306.  But  it  has  been  asked,  if  this  be  the  es- 
tablished doctrine,  of  what  use  is  it  for  any  le^da- 
ture  to  fiass  a  law  for  the  protection  of  the  weak 
and  necessitous  ?  ^  And  the  case  of  minors  has  been 
mentioned,  as  exhibiting  the  inconvenience  of  the 
principle.  But  we  *have  already  seen,  that  minors 
in  one  country  may  lawfully  contract  in  another, 
in  which  they  are  deemed  of  age.'^  The  true  answer 
to  all  such  suggestions  is,  that  no  country  can  give 
to  its  own  laws  any  extra-territorial  authority,  so 
as  to  bind  other  nations.  If  it  undertakes  to  legible 
in  regard  to  acts  done,  or  contracts  performed  else- 
where, it  can  claim  for  its  own  laws  no  other  validity, 
than  such  as  the  comity  of  other  nations  may  choose 
to  allow  towards  them.  It  may,  if  it  chooses, 
deem  all  such  acts  and  contracts  valid,  or  invalid, 
according  to  its  own  laws;  but  it  cannot  impose 
a  like  obligation  on  other  nations,  so  to  treat  them. 
The  repose  and  common  interest  of  all  nations,  there- 
fore, require  each  to  observe  towards  all  others 
the  principles  of  reciprocal  justice  and  comity ;  and 
these,  as  we  have  seen,  are  best  subserved  by  the 
adofition  of  the  general  rule,  that  the  law  of  the 
place  of  the  contract  and  payment  shall  govern.' 

^  307.  Analogous  to  the  rule  respecting  interest, 
would  seem  to  be  the  rule  of  damages  in  cases  of 
contract,  where  damages  are  to  be  recovered  for  a 
breach  thereof  ex  mara,  or  where  the  right  to  dam- 
ages arises  ex  delicto,  from  some  wrong,  or  injury  done 
to  personal  property.  Thus,  if  a  ship  should  be  il- 
legally or  tortiously  converted  in  the  East  Indies  by  a 

1  Dcpau  V.  Humphreys,  20  Martm,  R.  1,  30. 

9  Saul  V.  His  Creditore,  17  Martin,  R.  596,  5^ ;  ante,  §  BSL 

3  Ante,  §242, 280. 
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party,  the  interest  there  will  be  allowed  by  way  of 
damages  ia  a  suit  against  him.^  So,  the  rate  of 
damages  on  a  dishonored  bill  of  exchange  will  be 
according  to  the  Lex  loci  contractus  of  the  particu- 
lar party.*  So  if  a  bill  of  exchange  be  made  in 
one  state  and  indorsed  in  another  state,  and  again 
indorsed  by  a  second  indorser  in  a  third  state,  the 
fate  of  damages  upon  the  dishonor  of  the  bill  will  be 
ilgainst  each  party  according  to  the  law  of  the  place, 
where  his  own  contract  had  its  origin,  either  by 
making,  or  by  indorsing  the  bill.^  So,  if  a  note,  made 
in  a  foreign  country,  is  for  the  payment  of  a  certain 
sum  in  sugar,  and  by  tlie  custom  of  that  place,  the  like 
notes  are  payable  in  sugar  at  a  valuation,  the  law  of 
ihe  place  is  to  govern  in  assessing  tlie  damages  for  a 
breach  thereof,* 

^  308,  Where  a  contract  is  made  in  one  country, 
and  is  payable  in  the  currency  of  that  country 
and  a  suit  is  afterwards  brought  in  another  country, 
to  recover  for  a  breach  of  the  contract,  a  question 
often  arises,  as  to  the  manner,  in  which  the  amount 
of  the  debt  is  to  be  ascertained,  whether  at  the  nom- 
inal or  established  par  value  of  the  currencies  of 
the  two  countries,  or  according  to  the  rate  of  ex- 
change at  the  particular  lime  existing  between  them 
In  all  cases  of  this  sort,  the  place,  where  the  money 
is  payable,  as  well  as  the  currency,  in  which  it  is 
promised  to  be  paid,  are  (as  we  shall  presently  see) 
material  ingredients.^    For  instance,  a  debt  of  £100 

(  ICkim  I?.  I'loMt  Ifidiii  Company^  J   P.  WiU.305»396;  Coiweeqaft  v, 
WlUm^,  F^tert,  Cir.  R.  235;  Id.  JJOTJ. 

»  Skctim  9,  Pomeroy,  6  Cmoch,  !«1 ;  Ilmlebum  r-  Kemn,  4  Yates,  R. 
10;  Poliiier  on  Oblig.  n.  171. 

*  Port,  5  314, 317, 
.  4  Cmxtm  r.  Carpemier,  I  Wwh.  Cir.  R.  370* 

t  P(»t»|310* 
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Sterling  is  contracted  in  England,  and  is  payable 
there:  and  afterriards  a  suit  is  brought  in  America 
for  the  recovery  of  the  amount.  The  present  par 
fixed  by  law  between  the  tn'o  countries  is,  to  estimate 
the  pound  sterling  at  four  dollars  and  (brty-four 
cents.^  But  the  rate  of  exchange,  on  bills  drawn  in 
America  on  England,  is  generally  at  from  8  to  10 
per  cent,  advance  on  the  same  amount.  In  a  re- 
cent case,  it  w^s  held  by  the  King's  bench,  in  an 
action  for  a  debt  payable  in  Jamaica,  and  sued  in 
England,  that  the  amount  should  be  ascertained  by 
adding  the  rate  of  exchange  to  the  par  value,  if 
above  it ;  and  so,  vice  versd^  by  deducting  it,  when 
the  exchange  is  below  the  par.^  Perhaps,  it  is  dif- 
ficult to  reconcile  this  case  with  the  doctrine  of  some 
other  cases.^  In  a  late  American  case,  where  the 
payment  was  to  be  in  Turkish  piastres,  (but  it  does 
not  appear  from  the  report,  where  the-  contract  was 
made,  or  was  made  payable,)  it  v^as  held  to  be  the 
settled  rule,  ^*  where  money  is  the  object  of  the  suit, 
to  fix  the  value  according  to  the  rate  of  exchange 
at   the  time  of  the  trial."  ^    It  is  imposnble  to  say, 

1  This  is  the  par  for  ordinary  commercial  purpOBen  But  by  the  Act 
of  Congress  of  1892,  eh.  2^,  §  16,  the  par,  for  the  porpoM  of  ettimating 
the  value  of  goods,  paying  an  ad  valorem  du^,  and  for  that  parpoM  only, 
is  declared  to  be  to  estimate  a  pound  sterling  at  foor  dollan  and  eigli^ 
cents.  The  still  more  recent  Act  of  22d  July,  1842,  ch.  66,  makw  the 
par,  for  estimating  duties  in  like  cases,  at  four  dollan  and  e^gfa^-fbar 
cents  for  tlie  pound  sterting. 

9  Scott  0.  Bevan,  2  Bam.  &  Adolp.  78  — Lord  Tenterden  in  deliver- 
inj(  the  opinion  of  the  Court  in  favor  of  the  rule  said;  " fi^peaking  for 
iiiysclf  personally,  I  must  say,  that  I  still  hesitate  as  to  the  pn^eiy  of 
tho  conchiaion.**  See  Delegal  o.  Nay  lor,  7  Bing.  R.  460 ;  Ekine  v.  Etit 
India  Company,  1  P.  Will.  306. 

:<  See  CockercII  r.  Barber,  16  Ves.  461 ;  post,  §  312. 

<  lico  r.  Wilcocks,  .5  Serg.  &  Rawle,  48.—  It  is  probable,  that  in  this 
case  the  money  was  payable  in  Turkey. 
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that  a  rale  laid  down  in  such  general  terms  ought 
to  be  deemed  of  universal  application ;  and  cases 
may  easily  be  imagined,  which  may  justly  form  ex- 
cepticms* 

^  309.  The  proper  rule  would  seem  to  be,  in  all 
cases,  to  allow  that  sum  in  the  cinrrency  of  the  coun- 
try, where  the  suit  is  brought,  which  should  approx- 
imate most  nearly  to  thr^  amount,  to  which  the  party 
is  entitled  in  the  country,  where  the  debt  is  pay- 
able, calculated  by  the  real  pr,  and  not  by  the 
nominal  par  of  exchange.^  This  would  seem  to 
be  the  rule,  also,  which  is  adopted  by  foreign  ju- 
rists*^ In  some  countries  there  is  an  established 
par  of  exchange  by  law,  as  in  the  United  States, 
where  the  (xiund  sterling  of  England,  is  now  valued 
at  four  dollars  and  forty  four  cents  for  all  purpo- 
ses, except  the  estimation  of  the  duties  on  goods 
paying  an  ad  mlarem  duty.'  In  other  countries, 
the  original  par  has,  by  the  depreciation  of  the 
currency,  become  merely  nominal ;  and,  there,  we 
should  resort  to  the  real  par.  Where  there  is 
no  established  par  from  any  depreciation  of  the 
currency,  there,  the    rate    of  exchange   may   justly 


1  Iq  Ciili  9.  KeQQOD,  (11  Ve«ey,  E.  3U,)  Lord  Eldoa  held,  thai,  if  a 
man  la  a  foreign  conntiy  agrees  to  pay  £100  in  LoDdon,  upon  a  given 
daj,  ht  ought  to  have  that  earn  there  on  that  day.  And  if  he  fails  in 
that  contract,  wherever  the  creditor  eues  him,  the  Jaw  of  that  country 
ought  to  give  him  jual  aa  much,  aa  he  would  have  had,  if  the  contract 
Iftd  been  perfonned,  i.  Voet  saya,  **  Si  majof,  alibi  minor,  eonindem 
muDmortun  vmlor  ait,  in  aolutione  faciendi ;  non  tam  spectanda  poteetaa 
pfCtiiU0v  que  eil  in  loco,  in  quo  cootractua  celebratua  est,  quam  potiua 
qoK  obtifiet  in  rcgiono  tila,  m  qui  contractus  implementuin  faciendum 
mtr  Voet,  ad  Panit  Lib.  12,  ut.  1,  §  25 ;  Henry  on  Foreign  Law,  43, 
HOI*.  Bm  alao  ante,  $  991 ;  3  Borge,  Comm,  on  Col.  and  For.  Law, 
Pt  9,  eh.  no,  p.  771,  772, 773. 

«  Ante,  i  381. 

3  Aiiie»  i  906^  0.  2. 
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furnish  a  standard,  as  the  nearest  approxiination  of 
the  relative  value  of  the  currencies.  And  where 
the  debt  is  payable  in  a  particular  known  coin,  as 
in  Sicca  rupees,  or  in  Turkish  piastres,  there  the 
mint  value  of  the  coin,  and  not  the  mere  bullion 
value,  in  the  country,  where  the  coin  is  issued,  would 
seem  to  furnish  the  proper  standard,  since  it  is  re- 
ferred to  by  the  parties  in  their  contract,  by  its  de- 
scriptive name  as  coin. 

^310.  But  in  all  these  cases  we  are  to  take  into 
consideration  the  place,  where  the  money  is,  by  the 
original  contract,  payable ;  for  wheresoever  the  cred- 
itor may  sue  for  it,  he  is  entided  to  have  an  amount 
equal  to  what  he  must  pay,  in  order  to  remit  it  to 
that  country.^  Thus,  if  a  note  were  made  in  Eng- 
land, for  £100  sterling,  payable  in  Boston  (Mass.), 
if  a  suit  were  brought  in  Massachusetts,  the  party 
would  be  entided  to  recover  four  hundred  and  forty- 
four-dollars  and  forty-four  cents,  that  being  the  estab- 
lished par  of  exchange  by  our  laws.  But,  if  our  cur- 
rency had  become  depreciated  by  a  debasement  of  our 
coinage,  then  the  depreciation  ought  to  be  allowed  for, 
so  as  to  bring  the  sum  to  the  real  par,  instead  of  the 
nominal  par.^  But,  if  a  like  note  were  ^ven  in 
England  for  £100,  payable  in  England,  or  payable 

1  See  1  Chitty  on  Comm.  and  Manafkct  ch.  1S2,  p.  650,651.  Sea  Ante^ 
§  281,  308. 

3  Paul  Voet  has  expressed  an  opinion  upon  this  subject  in  geauwl  tennt. 
'*  Quid,  si  in  specie  de  nummorum  aut  redituum  soludone  difficnhi*  inci- 
dat,si  forte  valor  sit  immutatas;  an  spectabitur  loci  valor,  abieontnetni 
erat  celebratus,  an  loci,  in  quern  destinata  erat  solutio?  Rflspondeo,  ez- 
^nerali  re^U,  spectandum  esse  loci  statotum,  in  quem  dftiiMta  tnt 
solutia"  P  Voet,  de  Stat  §  9,  eh.  2,  §  15,  p.  271 ;  Id.  p.  SSB,  edit  1661. 
And  he  applies  the  same  rule,  where  contracts  are  fbr  specdfic  uticle% 
the  measures  whereof  are  different  in  different  countries  Id.  {  16^  pi 
271 ;  Id.  p.  328,  edit  1661. 
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geneiallj  (which  in  legal  effect  would  be  the  same 
ihiiig;) ;  there,  in  a  suit  in  Massachusetts,  the  party 
w^ould  be  entitled  to  recover,  in  addition  to  the  four 
hundred  and  forty-four  dollars  and  forty-four  cents,  the 
rate  of  exchange  between  Massachusetts  and  England, 
which  is  ordinarily  from  eight  to  ten  per  cent,  above 
par-  And  if  the  exchange  were  below  par,  a  propor- 
tionate  deduction  should  be  made ;  so  that  the  party 
would  have  his  money  replaced  in  England  at  exactly 
the  same  amount,  which  he  would  be  entitled  to  re- 
cover in  a  suit  there. 

^311,  This  distinction  may,  perhaps,  reconcile 
some  of  the  cases,  between  which  there  might  seem, 
at  first  view,  to  be  an  apparent  contrariety.  It  was 
evidendy  acted  on  in  an  old  case,  where  money, 
payable  in  Ireland,  was  sued  for  in  England;  and 
the  Court  allowed  Irish  interest,  but  directed  an  al- 
lowance to  the  debtor  for  the  payment  of  it  in  Eng- 
land, and  not  in  Ireland.''  It  is  presumable,  that  the 
money  was  of  less  value  in  Ireland,  than  in  Eng- 
land. A  like  rule  was  adopted  in  a  later  case,  where 
money  payable  in  ludia  was  recovered  in  England; 
and  the  charge  of  remitting  it  from  India  was  directed 
to  be  deducted*^ 

^  31 1  a.  There  is,  however,  an  irreconcilable  differ- 
ence in  some  of  the  authorities  on  this  subject.  Thus, 
it  has  been  held  in  New  York,  tliat,  where  a  debt  is 
contracted  in  a  foreign  country  and  is  payable  there, 
if  the  creditor  afterwards  sues  the  debtor  here  for  the 
debt,  he  is  entitled  to  recover  only  for  the  debt  ac- 
cording to  the  par  of  exchange,  and  not  according  to 


1  DttginooD  0.  Hackett,  1  Eq.  Cas.  Abr.  288*  289. 
<  Ekiiii  cr.  Tho  Emi  India  Compftny,  1  P.  Will  096;  a  C  2  Bio*  Par. 
Cai.  382,  edit  Tomliiw 
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the  rate  of  exchange,  necessary  to  remit  the  amount  to 
the  foreign  country.  On  that  occasion  the  Court  said ; 
^^  The  debt  is  to  be  paid  according  to  the  par,  and 
not  the  rate  of  exchange.  It  is  recoverable  and  pay- 
able here  to  the  plaintiff,  or  their  agent,  and  the 
Courts  are  not  to  inquire  into  the  disposition  of  the 
debt,  after  it  reaches  the  hands  of  the  agent.  He 
may  remit  the  debt  to  his  principal  abroad  in  bills  of 
exchange,  or  he  may  invest  it  here  on  his  behalf,  or 
transmit  it  to  some  other  part  of  the  United  States,  or 
to  other  countries  on  the  same  account.  We  cannot 
trace  the  disposition,  which  is  to  take  place  subse- 
quent to  the  recovery,  nor  award  special  damages 
upon  such  uncertain  calculations.^  The  same  doctrine 
has  been  adhered  to  in  subsequent  decisions.'  It  has 
also  been  adopted  by  the  Supreme  Court  of  Massa- 
chusetts, as  the  proper  rule  in  all  cases,  except  bills  of 
exchange.^  On  the  contrary,  in  the  Circuit  Courts  of 
the  United  States  the  opposite  doctrine  has  been 
maintained.^ 


1  Martin  v.  Franklin,  4  John.  R.  124, 125. 
9  ScoReld  V.  Day,  20  John.  R.  102. 

3  Adams  v.  Cordis,  8  Pick.  R.  260, 266,  267. 

4  Smith  V.  Shaw,  2  Wash.  Cir.  R.  167, 168 ;  Grant  v.  Healey.S  Chand. 
Law  Reporter,  113 ;  S  C.  8  Sumner  R.  523 ;  Ante,  $  284  a^— In  diia  lait 
case  the  subject  was  considered  at  great  length ;  and  the  foUowing  lemaiki 
were  made  by  the  Judge,  in  delivering  the  opinion  of  the  Coait  *^  I  tak» 
the  general  doctrine  to  be  clear,  that  whenever  a  debt  is  made  payable  in 
one  country,  and  is  afterwards  sued  for  in  another  country,  the  creditor  ie 
entitled  to  receive  the  full  sum  necessary  to  replace  the  money  in  the 
country,  where  it  ought  to  have  been  paid,  with  interest  for  the  delay; 
for  then  and  then  only,  is  he  fully  indemnified  for  the  violation  of  the 
contract  In  every  such  case  the  plaintiff  is,  therefore,  entitled  to  have 
the  debt  due  to  him  first  ascertained  at  the  par  of  exchange  bMween 
the  two  countries,  and  then  to  have  the  rate  of  exchange  between  tfaoae 
countries  added  to,  or  subtracted  from,  the  amount,  ae  the  caae  may 
require,  in  order  to  replace  the  money  in  the  country,  where  it  ongbt 
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^  S12.    In  one  case,   where   by  a  will  made  in 
India,  a  legacy  was   given   of  30,000   Sicca  rupees, 


to !»  piid.  It  seems  to  me,  ilwit  tliis  doctrine  is  founded  on  the  true 
prinei^tef  of  reciprocoi  justice.  The  question,  therefore,  in  all  cases 
of  thii  sort,  where  there  it  not  a  known  and  settled  commercial  usa^e 
to  govern  them,  seeoks  to  me  to  be  rather  a  question  of  fact  than  of  law. 
In  cases  of  accounts  and  advances,  the  object  is  to  ascertain,  where 
according  to  the  intention  of  the  p<arties  the  balance  is  to  be  repaid  ?  In 
the  country  of  the  creditor,  or  of  the  debtor  ?  In  Lunuase  v.  Barker, 
(3  WheaL  R.  101,  147,)  the  Supreme  Court  of  the  United  States  seem 
10  have  thought,  that  where  money  is  advanced  for  a  person  in  another 
state,  the  implied  understanding  is  to  replace  it  in  the  country,  where 
it  is  advanced,  unless  that  conclusion  is  repelled  by  the  agreement  of 
the  parties,  or  by  other  controlling  circumstances.  Governed  by  this 
mlOf  the  money  being  advanced  in  Boston,  so  ftr  as  it  was  not  reim- 
btiMd  out  of  the  proceeds  of  the  sales  at  Trieste,  would  seem  to  be 
pfopor  to  be  repaid  in  Boston.  In  relation  to  mere  balances  of  account 
between  a  foreign  factor  and  a  home  merchant,  there  may  be  more 
dtffiocil^  in  ascertaining,  where  the  balance  is  reimbursable,  whether 
where  the  creditor  resides,  or  where  the  debtor  resides.  Perhaps  it 
will  be  found,  in  the  absence  of  all  controlling  circumstances,  the  truest 
rule  and  the  easiest  in  its  application,  that  advances  ought  to  be 
deemed  reimbursable  at  the  place,  where  they  are  made,  and  sales 
of  goods  accounted  for  at  the  place,  where  they  ore  made,  or  au- 
thoHaed  to  be  made.  Thus,  if  a  consignment  is  made  in  one  coun- 
try for  sales  in  another  country,  where  the  consignee  resides,  the 
tms  mle  would  seem  to  be,  to  hold  the  consignee  bound  to  pay  the 
r  tlMiei  If  due  frotu  him ;  and  if  due  to  liim,  on  advances  there 
,to  feesm  the  balance  from  the  consignor  there.  The  cose  of 
Coniee«|tte  v.  Fanning,  (3  John.  Ch.  R«  587, 610,)  which  was  reversed  in 
17  John.  R.  511,  proceeded  upon  this  intelligible  ground,  both  in  the 
Court  of  Chancery,  and  in  tlte  Court  of  Errors  and  Appeals,  the  difference 
between  theee  lemed  tribun&hi  not  being  so  much  in  the  rule^  as  in  ltd 
epptieation  to  the  eireu&istances  of  that  particular  case.  I  am  aware, 
thai  a  ditfbrent  rule,  in  respect  to  balances  of  account  and  debts  due  and 
payable  in  a  foreign  country,  was  laid  down  in  Martin  9.  Franklin,  (4 
John.  R.  125,)  and  Scofield  e.  Day,  (W  John.  R.  102;)  and  that  it  has 
'^mm  followed  by  the  Supreme  Court  of  Massachusetts,  in  Adams  r. 
€3Qf4is,  (g  Pick.  IL  260.)  It  is  with  imafleeted  diffidence,  that  I  venture 
Id  niveei  a  doubt,  as  to  the  correctness  of  the  decisions  of  these  learned 
eooftB  upon  this  point  It  appears  to  me,  that  the  reasoning  in  4  John* 
R*  W^  ^ikh  coaMitnies  the  basis  of  the  other  decisions,  is  far  from 
betnf  sitiiliictaiy.  It  sUtes  very  properly,  that  the  Court  have  nothing 
CO  do  with  inquiries  into  the  diepoettion,  which  the  creditor  may  make  of 
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and   the   testator  afterwards  died  in  England,  leav- 
ing personal  property,  both  in  England,  and  in  In- 


his  debt  oiler  the  money  has  reached  his  bands ;  and  the  Court  are  not 
to  award  damages  upon  such  uncertain  calcalatioDB,  as  to  the  future  dis- 
position of  it  But  that  is  not,  it  is  respectfully  submitted,  the  point  in 
controversy.  The  question  is,  whether  if  a  man  has  undertaken  to  pay  a 
debt  in  one  country,  and  the  creditor  is  compelled  to  sue  him  for  it  in 
another  country,  where  the  money  is  of  less  value,  the  loss  is  to  be  borne 
by  the  creditor,  who  is  in  no  fault,  or  by  the  debtor,  who  by  the  breach 
of  this  contract  has  occasioned  the  loss.  The  loss,  of  which  we  here 
speak,  is  not  a  future  contingent  loss.  It  is  positrre,  direct,  immediate. 
The  very  rate  of  exchange  shows,  that  the  very  same  sum  of  money,  paid 
in  the  one  country,  is  not  an  indemnity  or  equivalent  for  it,  when  paid  in 
another  country,  to  which  by  the  default  of  the  debtor  the  creditor  is 
bound  to  resort  Suppose  a  man  undertakes  to  pay  another  $10fiOO  in 
China,  and  violates  his  contract ;  and  then  he  is  sued  therefor  in  Boston, 
when  the  money,  if  duly  paid  in  China,  would  be  worth  at  the  very  mo- 
ment 20  per  cent  more  than  it  is  in  Boston ;  what  compensation  is  it  to 
the  creditor  to  pay  him  the  810,000  at  the  par  in  Boston  ?  Indeed,  I  do 
not  perceive  any  just  foundation  for  the  rule,  that  interest  is  payable 
according  to  the  law  of  the  place,  where  the  contract  is  to  be  performed, 
except  it  be  the  very  same,  on  wl^ich  a  like  claim  may  be  made  as  to  the 
principal,  viz.  that  the  debtor  undertakes  to  pay  there,  and  therefore  is 
bound  to  put  the  creditor  in  the  same  situation,  as  if  he  bad  punctually 
complied  with  his  contract  there.  It  is  suggested,  that  the  case  of  bills 
of  exchange  stands  upon  a  distinct  ground,  that  of  usage ;  and  is  an 
exception  from  the  general  doctrine.  I  think  otherwise.  Tbe  usage  has 
done  nothing  more  than  ascertain,  what  should  be  the  rate  of  damages 
for  a  violation  of  the  contract  generally,  as  a  matter  of  convenience  and 
daily  occurrence  in  business,  rather  than  to  have  a  fluctuating  standard 
dependent  upon  the  daily  rates  of  exchange ;  exactly  for  the  same  reason 
that  the  rule  of  deducting  one  third  new  .for  old  is  applied  to  cases  of 
repairs  of  ships,  and  the  deduction  of  one  third  from  the  gross  freight 
IB  applied  in  cases  of  general  average.  It  cuts  off  all  minute  calculations 
and  inquiries  into  evidence.  But  in  cases  of  bills  of  exchange^  drawn 
between  countries,  where  no  such  fixed  rate  of  damages  exists^  the  doo- 
trine  of  damages,  applied  to  the  contract,  is  precisely  tha^  which  is 
sought  to  be  applied  to  the  case  of  a  common  debt  due  and  payable  in 
another  country ;  that  is  to  say,  to  pay  the  creditor  the  exact  som,  which 
he  ought  to  have  received  in  that  country.  That  is  sufficiently  clear 
from  the  case  of  Mellish  v.  Simeon,  (2  H.  Black.  R.  378,)  and  the  whde 
theory  of  reexchange.  My  brother,  the  late  Mr.  Justice  Washington,  in 
the  case  of  Smith  v.  Shaw,  (2  Wash.  Cir.  R.  167,  168,  in  1806,)  which 
was  a  suit  brought  by  an  English  merchant  on  an  account  for  goods  ship- 
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dta;  upon  a  suit  in  chancery  for  the  legacy,  the 
master,  to  whom  it  was  referred,  estimated  the  Sicca 
rupees  at  25.  6rf,  per  Sicca  rupee,  being  the  East 
India  Company's  rate  of  exchange  between  India 
and  Great  Britain,  (i.  e.  on  bills  drawn  in  India  on 
Great  Britain,)  at  the  time  the  legacy  became  due. 
At  the  same  time,  the  par  or  sterling  value  of  the 
Sicca  rupees  in  India  and  England  was  2^*  1^^.  per 
Sicca  rupee;  and  the  East  India  Company's  rate 
of  exchange  between  Great  Britain  and  India,  (i,  e. 
on    bills  drawn  in  England    on  India,)  was  2^,  3d. 


ped  to  the  defeEdantf'  teitator,  where  tbe  money  was  doubtless  to  he  paid 
In  fingUndr  and  a  qneHioii  was  made,  whether,  It  being  a  sterling  debt,  it 
should  be  turned  into  cunency  at  the  par  of  exchange,  or  at  the  then  rate 
of  exehanffi,  held^  that  the  debt  was  payable  at  the  then  rate  of 
excban^  To  which  Mr*  Ingeraoll,  at  that  time  one  of  the  ablest  and 
most  83cperitaoed  lawyers  at  the  Philadelphia  bar,  of  counsel  for  the  de- 
feodftiiti  anented.  k  is  said,  that  the  point  was  not  started  at  the  argu- 
meat,  and  was  settled  by  the  Court  suddenly,  without  advancing  any  rea- 
sons in  the  support  of  iL  I  cannot  but  view  the  case  in  a  very  different 
light  The  point  was  certainly  made  directly  to  the  Couit^  and  attracted 
Its  full  attention.  The  learned  Judge  was  not  a  Judge  accustomed  to 
i  to  sadden  conclusions,  or  to  decide  any  pointy  which  he  had  not 
t  scnipalously  and  deliberately  considered.  The  point  was  probably 
not  at  all  new  to  him ;  for  it  roost  fr^uently  have  come  under  liis  notice 
in  the  vast  variety  of  cases  of  debts  due  on  account  by  Virginia  debtors 
to  British  creditois,  which  were  sued  for  during  the  period,  in  which  he 
poiiisiod  a  most  tzttosivv  practice  at  tbe  Richmond  bar.  The  c  ire  urn- 
■taiKsei  that  so  dkttngitished  a  lawyer,  aj»  Mr.  Ingeisoll,  assented  to  the 
deciiioii,  is  a  farther  proof  to  me,  that  it  had  been  well  undemood  in 
Pennsylvania  to  be  the  proper  rule.  If,  indeed,  I  were  disposed  to 
indulge  in  any  criticism,  I  might  say,  that  the  cases  in  4  Jolm.  R.  125, 
and  90  John.  R.  101»  103«  do  ooc  appear  to  have  been  much  argued  or 
eonaiderod  i  for  no  general  reasoning  is  to  be  found  in  eitlier  of  them 
v^im  prlDcipld.  %Xkd  no  authotitlee  were  cited.  The  arguments  and  the 
opimea  oontaiiied  little  mopt  than  a  dry  statement  and  decision  of  the 
point  The  first  and  only  case,  in  which  tfie  question  seems  to  have 
beta  eoDsidered  upon  a  thorough  argument,  is  that  in  6  Pick.  R.  2i^. 
I  rtgfiftt  that  t  ttn  not  able  to  follow  its  authority  with  a  satisfied  assent 
ofmlad.*' 
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Upon  exceptions  taken  to  the  Report,  it  was  con- 
tended, that  either  the  par  of  exchange,  or  the  rate 
of  exchange  between  Great  Britain  and  India  ought 
to  have  been  adopted.^  Lord  Eldon  on  that  occa- 
sion said ;  ^<  In  all  the  cases  reported  upon  the  wills  of 
persons  in  Ireland  or  Jamaica,  and  djdng  there,  and 
vice  versa  in  this  country,  some  legacies  being  ex- 
pressed in  sterling  money,  others  in  sums,  without 
reference  to  the  nature  of  the  coin,  in  which  they 
are  to  be  paid,  the  legacies  are  directed  here  to  be 
computed  according  to  the  (real)  value  of  the  cur- 
rency of  the  country,  to  which  the  testator  belonged, 
or  where  the  property  was;  and  I  apprehend,  no 
more  was  done  in  such  cases,  than  ascertaining  the 
value  of  so  many  pounds  in  the  current  coin  of  the 
country,  and  paying  that  amount  out  of  the  funds 
in  Court.  On  the  other  hand,  I  do  not  believe  the 
Court  have  ever  said,  they  would  not  look  at  the 
value  of  the  current  coin  of  the  country,  but  virould 
take  it  as  bullion.  At  the  time  of  Wood's  half-pence 
in  Ireland,  whatever  was  their  actual  worth,  yet 
payment  in  England  must  have  been  according  to 
their  nominal  current  value,  not  the  actual  value. 
So  whatever  was  the  current  value  of  the  rupee 
at  the  time,  when  this  legacy  ought  to  be 
paid,  is  the  ratio,  according  to  which  payment  must 
be  made  here  in  pounds  sterling.  If  twelve  of 
Wood's  half-pence  were  worth  six  pence  in  this 
Court,  six  pence  must  have  been  the  sum  paid. 
And  in  a  payment  in  this  Court,  the  cost  of  remit- 
tance has  nothing  to  do  viith  it.  So  if  the  value 
of  30,000  rupees,  at  the  time  the  payment  ought  tp 

1  CockereU  v.  Barber,  16  Ves.  461, 46& 
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have  been  made  in  India,  was  £10,000,  that  is  the 
sum  to  be  paid  here,  without  any  consideration  as 
to  the  expense  of  remittance*"  And  he  accordingly 
directed  the  master  to  review  his  report,  and  the 
legacies  to  be  paid,  according  to  the  current  value 
of  the  Sicca  rupee  in  Calcutta-* 

^313.  In  cousidering  tliis  decision,  it  is  material 
to  observe,  that  the  will  was  made  in  India,  and,  of 
course,  the  legacy  payable  there  ;  and  the  testator 
died  in  England,  leaving  personal  assets  in  both 
countries.  Under  these  circumstances,  the  legatee 
was  not  compellable  to  resort  to  England  for  pay- 
ment of  the  legacy ;  but  he  elected  of  his  own  mere 
choice  to  receive  it  there.  He  might  have  resorted 
to  India,  if  he  had  pleased ;  ^  and  if  so,  he  would 
have  been  entided  to  the  exact  amount  of  30,000 
Sicca  rupees,  according  to  their  current  value  there. 
He  ought  not,  then,  by  resorting  to  a  court  in  Eng- 
land, to  oblige  the  estate  to  bear  the  charge  of  the 
pmiitancc  of  the  amount  to  England,  with  which  it 
was  charged  by  the  master's  report.  Nor  ought  the 
estate,  ujion  his  mere  election  to  receive  the  amount 
in  England,  to  pay  for  the  remittance  of  the  same 
from  England  to  India*  The  decree  of  the  Court 
WBs,  therefore,  manifestly  right,  and  consistent  with 
the  principles  above  stated*  The  language  of  the 
Court,  however,  does  not  seem  to  put  the  case  upon 
this  clear  ground ;  but  to  put  it  upon  the  ground,  tliat 
the  vahie,  at  the  par  of  exchange,  (not  indeed  the 
Romiiial,  but  the  re«d  par,)  without  any  reference  to 


Coekmll  v.  Barber,  IG  Ves.  461,  465. 
'^  Bm  Bootke  V.  Rjcketts,  10  Vea,  d3Q,  aod  R&ithby'ir  Nole«  to  Rane- 
lagli  t*  Cfaunpant,  2  Vem.  aU5;  S&imdcrs  v*  Drake,  2  Atk  R.  406 ;  St&- 
pletoo  r  ConwEf,  1  Vea,  427. 
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the  place  of  payment,  or  of  remittance,  was,  in  all 
cases,  the  true  rule.  It  admits,  however,  of  some 
doubt,  whether  the  Court  intended  to  make  so  gen- 
eral an  application  of  its  language,  and  did  not  intend 
to  restrain  it  to  the  circumstances  of  the  particular 
case.  Suppose  the  executor  in  India  had  remitted  all 
the  funds  to  England,  and  had  become  domiciled 
there,  and  the  legatee  had  always  lived  in  India ; 
would  not  the  latter,  having  no  other  means  of  get- 
ting payment  but  by  a  suit  in  England,  have  been 
entided  to  the  charge  of  remittance  to  India  ?  With- 
out expressing  any  opinion  upon  the  sulgect,  it  may, 
perhaps,  be  thought  worthy  of  further  consideration. 
Some  of  the  cases,^  already  cited,  are  certainly  at 
variance  with  this  decision,  if  it  is  to  be  deemed  to 
assert  a  doctrine  of  universal  application.^ 

1  Scott  V.  BevaD,  2  Barn.  &  Adolp.  78.  See  also  Delegal  9,  Noylor, 
7  Bing.  R.  460,  which  apparently  supports  the  rule  in  Scott  v.  Bevan,  and 
ante,  §308,309,311,311  a. 

3  In  the  case  of  mixed  money,  in  Sir  John  Davies's  Reports  [28],  48, 
there  ia  a  curious  discussion,  as  to  the  nature  and  changes  of  Eng- 
lish currency.  A  bond  was  given  in  England  for  the  payment  of 
"  £100  sterling,  current  and  lawful  money  of  England,"  to  be  paid  in 
Dublin,  Ireland ;  and  between  the  time  of  giving  the  bond,  and  its 
becoming  due.  Queen  Elizabeth,  by  proclamation,  recalled  the  existing 
currency  in  Ireland,  and  issued  a  new  debased  coinage,  (called  mised 
money,]  declaring  it  to  be  the  lawful  currency  in  Ireland.  A  tender 
was  made  in  this  debased  coin,  or  mixed  coin,  in  Dublin,  in  payment  of 
the  bond.  The  question,  before  the  Privy  Council  of  Ireland,  was, 
whether  the  tender  was  good,  or  ought  to  have  been  in  currency,  or 
value,  equal  to  the  current  lawfbl  money,  then  current  in  England. 
The  Court  held  the  tender  good ;  first,  because  the  mixed  money  was 
current  lawful  of  England,  Ireland  being  within  the  sovereignty  of  the 
British  crown;  and  secondly,  because  the  payment  being  to  be  in  Dub- 
lin, it  could  be  made  in  no  other  currency,  than  the  existing  currency 
of  Ireland,  which  was  the  mixed  money.  The  Court  do  not  seem  to 
liave  considered,  that  the  true  value  of  the  Euglish  cuireDt  money 
might,  if  tliat  was  required  by  the  bond,  have  been  paid  in  Irnk  conen- 
cy,  though  debased,  by  adding  so  much  more,  as  would  bring  it  to  tks 
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^  313  a«  The  question  touching  the  effect  of  a 
depnxnation  of  the  currency  l)etween  the  time,  when 
the  debt  is  contracted,  or  it  becomes  due,  and  the  sub- 
.sequent  payment  thereof,  whicJi  was  hinted  at  in  the 
preceding  case^  has  since  arisen  in  a  more  direct  and 
•olemD  form,  and  undergone  no  inconsiderable  dis- 
cussion. The  French  government,  during  the  war 
between  England  and  France,  had  confiscated  a  debt, 
due  from  a  French  subject  to  a  British  subject ;  and 
subsequendy  an  indemnity  was  stipulated  for,  on  the 
part  of  the  French  government;  and,  there  having 
been  a  great  depreciation  of  the  French  currency  after 
llie  lime  when  the  debt  was  confiscated,  the  question 
ittrose,  whether  the  debt  was  to  be  calculated  at  the 
value  of  the  currency  at  the  time,  when  the  confiscation 
tiK>k  place,  or  subsequently;  and  it  was  held,  that  it 
ought  to  be  calculated  according  to  the  value  at  tlie 
time  of  the  confiscation.  On  tliat  occasion,  the  case  in 
Sir  John  Davies's  Reports,  already  alluded  to,*  was  re- 
ferred to,  as  well  as  the  opinions  of  foreign  jurists  on 
the  same  subject ;  and  Sir  William  Grant  in  delivering 
jhe  opinion  of  the  Court  said  ;  "  Great  part  of  the  argu- 

^nt  at  the  liar  would  imdoubtedly  go  to  show,  that 


ir«  And  it  ii  cxtrcme^lf  rliflleult  to  coneeivef  how  a  payment  of  cur- 
ItLwful  money  of  Engiand  could  bo  interpreted  to  meaji  current^  or 
kirful  viDDey  of  IralAod^  when  the  currency  of  eaoh  kingdom  was  dif- 
ferent, Juid  the  roynl  proclunatioD  made  a  distinction  between  them,  the 
mixed  money  being  df?chired  the  lawful  currency  of  Ireland  only*  Per- 
bmp$  ibt  da«ira  to  yield  to  tbt  roy&l  jirerogaiivo  of  the  Queen  a  sub- 
iniaiivt  obedjeocei  as  to  all  paymenta  in  Ireland,  may  account  for  a 
teklon  «o  little  consonftnt  with  the  principles  of  law  in  modern  times* 
Bm  alM  <be  cotttntnl*  on  thla  cane  in  the  caae  of  Pilkin^n  v.  Commis' 
lAoMn  for  CKaimt.  2  Knapfs  R,  18  to  21 ;  B.  C.  cited  2  BUgh,  R.  U6,  note. 
See  Kev^ej  «u  King,  2  Bwn.  Si  Aid*  30i ;  Sprowle  v,  Legg,  I  Barn,  & 
Cm.  ML 
)  Aittt,tdia,3J3,iiHeSt 
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the  Commissioners  have  acted  wrong  in  throwing  that 
loss  upon  the  French  government  in  any  case;  for 
they  resemble  it  to  the  case  of  depreciation  of  cur- 
rency, happening  between  the  time  that  a  debt  is 
contracted,  and  the  time,  that  it  is  paid;  and  they 
have  quoted  authorities  for  the  purpose  of  showing, 
that  in  such  a  case  the  loss  must  be  borne  by  the 
creditor,  and  not  by  the  debtor.  That  point  it  is 
unnecessary  for  the  present  purpose  to  consider, 
though  Vinnius,  whose  authority  was  quoted  the 
other  day,  certainly  comes  to  a  conclusion  directly 
at  variance  with  the  decision  in  Sir  John  Davies's 
Reports.  He  takes  the  distinction,  that  if,  between 
the  time  of  contracting  the  debt  and  the  time  of 
its  payment,  the  currency  of  the  country  is  depre- 
ciated by  the  State,  that  is  to  say,  lowered  in  its 
intrinsic  goodness,  as  if  there  were  a  greater  pro- 
portion of  alloy  put  into  a  guinea  or  a  shilling,  the 
debtor  should  not  liberate  himself  by  paying  the 
nominal  amount  of  his  debt  in  the  debased  money ; 
that  is.  he  may  pay  in  the  debased  money,  being 
the  current  coin,  but  he  must  pay  so  much  more, 
as  would  make  it  equal  to  the  sum  he  borrowed. 
But  he  says,  if  the  nominal  value  of  the  currency, 
leaving  it  unadulterated,  were  to  be  increased,  as 
if  they  were  to  make  the  guinea  pass  for  30^.,  the 
debtor  may  liberate  himself  from  a  debt  of  1/.  IQf. 
bv  {Viung  a  guinea,  although  he  had  borrowed  the 
guinea,  when  it  was  but  worth  2ls.  I  have  said  it 
is  unnecessary  to  consider,  whether  the  condiision 
drawn  bv  Vianius.  or  the  decision  in  Da^ies^s  Reports, 
Iv  the  correct  one :  for  we  think  this  has  no  anal- 
o;:y  to  the  case  of  creditor  and  debtor.  There  is 
a  \\n>ni  act  done  bv  ihe  French  ^werument:  then 
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they  are  to  undo  that  wrong  act,  and  to  put  the 
party  into  the  same  situation,  as  if  they  never  had 
done  it.  It  is  assumed  to  be  a  wrong  act,  not  only 
io  the  treaty,  but  in  the  repealing  decree.  They 
justify  it  only  with  reference  to  that,  which,  as  to 
this  cxHintry,  has  a  false  foundation  ;  namely  on  the 
ground  of  what  other  governments  had  done  towards 
theni,  they  having  confiscated  the  property  of  French 
subjects;  therefore,  diey  say,  we  thought  ourselves 
justified  at  ilie  time  in  retaliating  upon  the  subjects 
^  this  coniitry.  That  being  destitute  of  foundation 
as  to  tlm  country,  the  KepuMic  themselves,  in  ef- 
fect, confess,  that  no  such  decree  ought  to  have  been 
made,  as  it  aflected  the  subjects  of  this  country. 
Therefore  it  is  not  merely  the  case  of  a  debtor  pay- 
ing a  debt  at  the  day  it  falls  due  ;  but  it  is  the  case 
of  a  wrong-doer,  who  must  undo,  and  completely 
undo,  the  wrongful  act  he  has  done ;  and  if  he  has 
racetved  the  assignats  at  the  value  of  50d.^  he  does 
not  make  ccHnpensatton  by  returning  an  assignat, 
which  is  only  worth  20rf,,*  be  must  make  up  the 
diflcrence  between  the  value  of  the  assignat  at  dif- 
ferent p(?riods.  And  that  is  the  case  stated  by  Sir 
John  Da  vies,  where  Resiiiutio  in  integrum  is  stated* 
He  says,  two  cases  were  put  by  the  Judges,  who 
were  called  to  the  assistance  of  the  Pri\y  Council, 
aMMmgh  they  were  not  positively  and  formally  re- 
solved. He  says,  it  is  said,  if  a  man  U{)on  marriage 
receive  IfiOOL  as  a  portion  with  his  wife,  paid  in 
silver  money,  and  the  marriage  is  dissolved  eausA 
prtcmUraeidSf  so  that  the  portion  is  to  be  restored, 
it  must  be  resieued  in  equal  good  silver  money, 
though  tlie  State  shall  have  depreciated  the  curren- 
cy in  the  mean  time.  So,  if  a  man  recover  100^. 
•43 
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damaj^cs,  and  he  levies  that  in  good  silver  money, 
and  that  judgment  is  afterwards  revised,  bj  which 
the  jiarty  is  put  to  restore  back  all  he  has  received, 
the  judgment-creditor  cannot  liberate  himself  bj  mere- 
ly restoring  100/.  in  the  debased  currency  of  the  time; 
but  he  must  give  the  very  same  currency,  that  he 
had  received.  That  proceeds  upon  the  principle, 
that  if  the  act  is  to  be  undone,  it  must  be  complete- 
ly undone,  and  the  party  is  to  be  restored  to  the 
situation,  in  which  he  was  at  the  time  the  act  to 
be  undone  took  place.  Upon  that  princi|de,  there- 
fore, undoubtedly  the  French  Government,  by  re- 
storing assignats  at  the  end  of  13  months,  did  not 
put  the  party  in  the  same  situation,  in  which  he  was, 
when  they  took  from  him  assignats,  that  were  of  a 
very  different  value.  We  have  said,  that  as  this 
pint  is  not  directly  or  immediately  before  us,  it 
can  make  no  part  of  our  decree.  At  the  same 
time,  it  may  not  perhaps  have  been  without  some 
utility  to  have  given  an  opinion  upon  it,  inasmuch 
as  it  was  argued  and  discussed  at  the  bar.  And  we 
think,  therefore,  the  Commissioners  have  proceeded 
on  a  perfectly  right  principle  in  those  cases,  in  which 
we  understand  they  have  made  an  allowance  for 
the  dcpreciationof  paper  money;  and  considering 
that  this  case  does  not  differ  from  those,  in  which 
they  have  made  that  allowance,  we  are  of  opinion, 
that  the  claimants  ought  to  have  the  same  equity 
administered  to  them  in  remunerating  them  for  the 
loss  they  have  sustained."  ^ 

313  6.  The  opinions  of  Vinnius  and  Pothier,  allud- 
ed to  in  the  opinion  of  Sir  Wm.  Grant  fully  confirm 

1  Pilkington  v.  Commissionera  for  Claims,  2  Knappi  R,  17  to  91. 
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his  statements.  Vinuius  is  of  opinion,  tliat  the  value 
of  the  monej  at  the  time  when  it  ought  to  be  paid, 
is  the  value,  which  is  to  be  allowed  to  the  creditor* 
Of  the  same  opinion,  he  adds,  are  Bartolus,  and  Bal- 
dus,  and  De  Castro,  and  indeed  of  jurists  generally, 
with  the  exception  of  Dunioulin,  and  Hotomannus,  and 
Doaellus,  who  think  the  value  at  the  time  of  making 
the  contract  ought  to  govern*  Hence,  after  hav- 
ing discussed  the  principle,  Vinnius  says,  in  conformity 
with  tlie  opinions  of  the  former  jurists  ;  Hoc  autemfun- 
damento  posiio^  siquidem  neutri  contrahentium  injuriam 
fieri  volumusj  ita  definiendum  videiur,  ut  si  boniias 
monetm  intrhiseca  mutata  $ii,  tempus  contractus^  si  ex- 
trinseca^  id  est  vidor  imposititiusj  tempus  solutionis  in 
utione  facienda^  speciari  debeatJ     Pothier  holds  the 


I 


TioKiiuB,  ftd  Infftit  Lib.  3,  tit  15,  Texlua,  De  Mutuo.  Comm*  n.  12, 
p.  8B0,  edit  1726;  id.  p«  664,  edit  1777,  Lugdunu  The  whole  pns^ai^ 
dfiMrvee  to  ba  citad^  Atque  hinc  pendet  decisio  ODbUtammie  qmestionis, 
m  pQft  coDtnctUDi  nvtiowtio  DuminonJin  creverit  ftut  deereverit,  utrum  in 
•olittione  5icicnda  tpectare  oponeatv^Iorein,quem  habeb&nt  tempore  con- 
tractUit  zui  qui  tiunc  est  tempore  solutionis :  intellige  01  nihilf  de  ea  re  ex- 
ptUMB  iHetum  sit,  neque  mora  intervenerit  Molimeae,  Hotomannuflt  Do- 
mSlm  eootenduntt  tempus  eontncttis  iospictenduni  esse,  id  est,  en. 
Duminos  reddendoa,  non  quie  nunc  est,  sed  quns  initio  fuH, 
^bsnlitr.  Nimtrum  nihil  i!li  in  pecunia  nuroemta  prstcr  lestima- 
Mwltoindttin  putant,  lotamque  nummi  boniutem  io  hac  ipBa 
:  ac  protnde  creditor!  non  facere  injuriani,  qui 
quam  accepit,  reddk :  tantum  enlm  reddcre  eum, 
qoaiitiiiii  leetptt,  quod  ad  toluiionem  iDUtnl  sit  ^tie*  Itaque  secundum 
boront  aentra^mi  si  100.  aurei  mutuo  dati  aint,  cum  aureus  valebat  as* 
Mi  50l  tMuUm  aittem,  cum  ttn^li  valeot  aases  55.  debitor  reddens 
Cftditori  atifaas  90,  aot  in  singuloi  attreoa  50.  asses  reddit,  quantum 
aoceptti  el  Iiberstur:  ei  vicissicn  si  imminuta  sit  ad  eondem  modum 
rpit,  tl  liberatur:  et  vicisstni  tt  imminuta  sit  ad  eunsem  modum 
Vidmatio,  non  liberatur,  nisi  roddat  aureos  I IQ,  aut  in  singulos 
aoreos  anea  55^  Bartolus  vezo  (in  L  Paolus.  101.  de  sotut]  Baldus  (in  L 
rsa  in  doleni.  M  do  jiir.  dot)  Castro,  (in  lib,  3*  de  reb.  cred,)  ot  DD.  comm. 
m  fitea  m  apod  Boer,  decis.  337.  contra  censent,  spoctandum  esse  in 
pvoponio  tMifiM  solutionis,  id  est,  aucto  ?el  dominuto  nummorum  valore, 
ea  gUimatioiie  rsddi  eos  oportere,  non  quae  tunc  fuit,  cum  dabantur^  sed 
qoft  mine  est,  cmn  sohuntur;  neque  ahud  statui  posse  sine  creditoris  aut 
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opposite  opinion,  and  says;  ^'It  remains  to  be  ob- 
served, in  regard  to  the  price,  that  it  maj  be  rendered 
in  a  money  different  from  that,  in  which  it  is  paid. 

dcbitoris  injuria.  Quie  sententia,  ut  mihi  videtur,  et  verier  at  nquior  eit. 
Nam  quod  contrarise  sententis  auctores  unicum  uigent,  in  nummu  non 
materiie,  sed  solius  aestimationis  imposititis  atque  eztenie,  quam  ob  id 
vulgo  cxtrinsecam  nummi  bonitatem  vocant,  rationem  duci,  nammamque 
nihil  aliud  esse,  quam  quod  public^  valet,  vereor,  ut  aimpUciter  veram  sit 
Utique  enim  materia  numismatis  fundamentum  est  et  cansa  valoris: 
quippe  qui  variatur  pro  diversitate  materis:  oportetqae  valorem  hunc 
justa  aliqua  proportione  materia  respondere:  neque  in  bene  constituta 
repub.  nummo  ea  estimatio  imponi  debet,  qus  pretiam  materie,  ex  qua 
cuditur,  superat,  aut  superet  ultra  modum  ezpensanim,  qnn  in  sipianda 
pecunia  fiunt;  quod  ad  singularum  specierum  valorem  parum  addere  po- 
test Sed  hoc  ad  actus  et  pnestationes  privatorum  non  peitinet  Iliad 
pertinet,  quod  si  dicimus,  creditis  nummla  nihil  pneter  cstimationem 
eonim  creditum  intelligi,  necessario  sequitur,  creditorem  teneri  in  alia 
forma  aut  materia  nummos  accipere  contra  definitionem  Pauli  in  d.  1. 99L 
de  solut  etiamsi  damnum  ex  eo  passurus  sit:  nam,  qui  recipit,  qnod  cred- 
idit,  nihil  habet,  quod  conqueratur.  Sequitur  et  hoc,  si  contingat  mutari 
nummorum  bonitatem  intrinsecam,  id  est,  si  valore  veteri  retentio  percn- 
tiantur  novi  nummi  ex  deteriore  materia,  quam  ex  qua  cnsi,  qui  dati  sunt^ 
puta,  si  qui  dati  sunt,  cusi  fuerint  ex  puro  auro,  postea  alii  feriantnr  «  anio 
minus  puro  et  mixto  ex  ere,  debitorem  restituendo  tot  mixtos  et  contamina- 
tos,quot  ille  puros  accepit  liberari  cum  insigni  injuria  creditoris:  et  contra 
intcrpp.  pene  omnium  doctrinom,  qui  hoc  casu  solutionem  ftciendam  esse 
stntuunt  ad  valorem  intrinsecum  monete,  qui  currebat  tompora  conlzactas, 
testibus  Gail.  2,  obs.  73,  n.  6  &  7.  Borcholt.  de  feud,  ad  c^  un.  qus 
sunt  regal,  num.  G2.  Illud  enim  maxime  in  hac  disputatione  consideran- 
dum  est,  quoniam  hie  finis  nummi  principalis  est,  ut  serviat  rebns  neces- 
sariis  comparandis,  auctore  Aristotele  1.  Polit  6.  quod  mutata  monetg  bon- 
itate  sive  extrinseca,  sive  intrinscca,  pretia  rcrum  omnium  mutentur,  et  pro 
modo  auctffi  aut  imminutas  bonitatis  nummorum  crescant  aut  decrascant: 
quod  ifnia  docct  experientia :  eoque  facit  1.  2.  C.  de  vet  num.  pot  lib.  II. 
Creiicunt  rerum  pretia,  si  deterior  materia  electa,  aut  manente  eadem  ma* 
teria  valor  auctus  sit :  decrescunt  electu  materie  melioris,  aut  si  eadem 
bonitate  materia  manente  valor  imminutis  fuerit  Fallitnr  enim 
impcritum  vulgus,  dum  sibi  persuadet,  ex  augmento  valoris  anrei  al- 
iquid  sibi  lucri  acccdere.  Hoc  autem  fundamento  posito,  siquidem 
ncutri  contrahcntium  injuriam  fieri  voJumus,  ita  definiendum  videtur,  ut 
si  bonitas  monetas  intrinseca  mutata  sit,  tempus  contractus,  si  extrinseca, 
id  est,  valor  imposititius,  tempus  solutionis  in  solutione  ftcienda  spectari 
debeat    Atque  ita  sepissimd  judicatum  est 
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If  it  is  paid  to  the  seller  ia  gold,  the  seller  may  repay 
il  in  pieces  of  silver,  or  vice  versd*  In  like  manner, 
though  subsequent  to  the  payment  of  the  price, 
the  pieces,  in  which  it  is  paid,  are  increased  or  di- 
minished in  value ;  though  they  are  discredited, 
and  at  the  time  of  the  redemption,  their  place  is 
su|iplied  by  new  ones  of  better  or  worse  alloy;  the 
seller,  who  exercises  the  redemption,  ought  to  repay 
in  money,  which  is  current  at  the  time  he  redeems, 
the  same  sum  or  quantity,  which  he  received  in  pay- 
ment, and  nothing  more  nor  less.  The  reason  is, 
that,  in  money,  we  do  not  regard  the  coins,  which  con- 
stitute it,  but  only  the  value,  which  the  sovereign  has 
been  pleased,  that  they  shall  signify;  Eaque  materia 
forma  publica  pcrcussa^  usum  daminiumque  non  iam 
ex  substantia  pmbet^  quam  tx  quantiiate ;  D.  18,  1,  1. 
When  the  price  is  paid,  the  seller  is  not  considered  to 
receive  the  particular  pieces,  so  much  as  the  sura  or 
value,  which  tliey  signify ;  and,  consequently,  he 
ought  to  repay,  and  it  is  sufficient  for  him  to  repay, 
the  same  sum  or  value  in  pieces,  which  are  current, 
and  w^hich  have  the  signs,  authorized  by  die  prince,  to 
«ignify  that  value.  This  principle  being  well  estab- 
lished in  our  French  practice,  it  is  sufficient  merely 
to  state  it*  It  cuts  off  all  the  questions  made  by  the 
Doctors  concerning  the  changes  of  money."  * 

§  314.  Negotiable  instruments  often  present 
questions  of  a  like  mixed  nature.'  Thus,  suppose 
a  negotiable  bill  of  exchange  is  drawn  in  Massachu- 
setts on  England,  and  is  indorsed  in  New  York,  and 


>  Potlitrr,Tmiii^  du  Contnt  de  Vente,  d.  416.  I  quote  from  Mr.  Cuah- 
iof't  csetUeot  TmiMUtioxi,  n.  416,  p.  264,  265*  See  Pardenus,  Tom.  5 
art  1495,11.  add,  270, 271. 

•  8t9  pott,  f  a44, 353  to  961. 
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again  by  the  first  indorsee  in  PennsjlTania,  and  by 
the  second  in  Maryland,  and  the  IhII  is  dishonored; 
what  damages  will  the  holder  be  entided  to?  The 
law  as  to  damages  in  these  states  is  different.  In 
Massachusetts  it  is  10  per  cent.,  in  New  York  and 
Pennsylvania  20  per  cent.,  and  in  Maryland  15  per 
cent  J  What  rule  then  is  to  govern?  The  answer 
is,  that,  in  each  case,  the  Lex  loci  contractus.  The 
drawer  is  liable  on  the  bill  according  to  the  law 
of  the  place  where  the  bill  was  drawn ;  and  the 
successive  indorsers  are  liable  on  the  UU  accord- 
ing to  the  law  of  the  place  of  their  indorsement,  every 
indorsement  being  treated  as  a  new  and  substan- 
tive contract.^  The  consequence  is,  that  the  in- 
dorscr  may  render  himself  liaUe,  upon  a  dishonor 
of  the  bill,  for  a  much  higher  rate  of  damages,  than 
he  can  recover  from  the  drawer.  But  this  results 
from  his  own  voluntary  contract ;  and  not  from  any 
collision  of  rights  arising  from  the  nature  of  the  original 
contract.^ 


1  3  Kont,  Comoi.  Lect  44,  p.  IIG  to  p.  120, 3d  edit 

9  Ante,  §  307 ;  post,  §  317 ;  Powers  v.  Lynch,  3  Mass.  R.  77 ;  Prentiss 
V.  Saviigo,  13  Mass.  R.  20,  23,  24 ;  Slacum  v.  Pomeroy,  6  Cranch,  221 ; 
Depnu  r.  lluinphrcys,  20  MartiD,  R.  1, 14,.15;  Hicki  v.  Brown,  19  John. 
R.  142;  Bay  ley  on  Bills,  ch.  A.  p.  28,  Phillips  &  Sewall's  Edition; 
Triinbcy  r.  Vignicr,  1  Bing.  R.  151,  159,  KiO ;  ante,  §  267;  post,  §  316  a, 
§  a").')  to  \M)\ ;  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  S,  ch.  20,  pi 
771  to  p.  774. 

3  Pardcssus  has  discussed  this  matter  at  large.  He  adopts  the  general 
di>c trine  hurc  stated,  tiiat  tlic  law  of  the  place  of  each  indoFsement  is  to 
govt*rn,  as  each  indorsement  constitutes  a  new  contract  between  the  im- 
mediate parties.  And  he  applies  the  same  rule  to  damages ;  and  says, 
tlmt,  if  the  law  of  tlie  place,  where  a  bill  of  exchange  is  drawn,  admits 
of  the  accumulation  of  costs  and  charges  on  account  of  re-ezchanges, (as 
is  the  law  of  some  countries,)  in  such  a  case  each  successive  indoiser 
may  brcumo  liable  to  the  payment  of  such  successive  accumulationsi  if 
allowed  by  the  law  of  the  place,  where  they  made  their  indotsemenL 
He  seenis,  indeed,  to  press  his  doctrine  farther,  and  to  hold,  that,  if  the 


I 
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^  315.  ft  has  sometimes  been  suggested,  that  this 
doctrine  is  a  departure  from  the  rule,  that  the  law 
of  the  place  of  payment  is  to  govern/  Bnt,  cor- 
rectly considered,  it  is  entirely  in  conformity  to  the 
rule.  The  drawer  and  indorsers  do  not  contract 
to  pay  the  money  in  the  foreign  place,  on  which 
the  bill  is  drawn ;  but  only  to  guarantee  its  accep- 
tance, and  payment  in  that  place  by  the  drawee; 
and  in  default  of  such  payment  they  agree  upon 
due  notice  to  reimburse  the  holder,  in  principal  and 
damages,  at  the  place,  where  they  respcctirely  en- 
tered into  the  contract.* 

^316.  Nor  is  it  any  departure  from  tlie  rule  to 
Imld,  that  the  time,  when  the  payment  of  such  a  bill 
is  to  accrue,  is  to  be  according  to  the  law  of  the 
place,  where  the  Bill  is  payable;  so  tliat  the  days  of 
gnicc  (if  any)  are  to  be  allow^ed,  according  to  the  law 
or  custom,  where  the  Bill  is  to  be  accepted  and 
paid;'  for  such  is  the  appropriate  construction  of 
the  contract,  according  to  the  rules  of  law,  and  the 
presumed  fntention  of  the  parties/ 


Iftw  of  tb«  pliee  of  such  Lndonement  doei  not  allow  mxclj  tccumulfttton 
«f  m-wsebmageB^  but  tie  kw  of  the  place,  tihere  the  biU  is  dmivi^  doec, 
the  tndoiseii  will  be  U&ble  to  pay,  u  the  drawer  would.  But  hi^  rensoiK 
iof  does  iKit  aeem  p&tiafactoiy ;  and  it  ia  certainly  iDconHistent  wiiti  the 
•ehoowMfed  doetnnea  «f  the  common  law.  Panlesaua^  Droit  Com* 
meie.  ait.  ISOOl  See  alao  Henry  on  Fomign  Laws,  58  Appx.  ^ID  to  242 ; 
3  KoQt,  Comim  Lect  U,  p.  113,  ad  edit.  See  RothachiJd  r.  Curric,  I 
Adolp.  3&  CIL  N.  R.  4a 

1  2  Kmi%  Conm.  LiecL  Sl^  p.  429,  4(]0,  3d  edit;  Chitty  on  Billa,  p* 
191  to  p.  l»l»athedil.  Undoo. 

«  Potter  r.  Brown,  5  Eaat,  R.  123,  130;  Hicks  v.  Brown,  U  John,  R. 

\ ;  Powers  9.  Lynch,  3  Maac.  R.  77 ;  Prentiae  0.  Savage,  13  M«as,  R* 

^%^\  Paideaatia,  Drdt  Cemm.  art  1497. 

>  flee  2  Kent,  Comm.  Lcct  3J),  p.  459,  400,  3d  edit ;  Cbitty  on  Billa, 
p.  l&lfM  edit,  London  ;  PoUuer,  Contrmt  de  Change,  n*  15, 155;  3  Par- 
dmmmt  |  IIBS;  poat,  §  317,  OGK 

4  Ml^  iMke  Maitk  in  Vidal  r.  Thompeon,  11  Maitin,  R,  23^  34, 


516  CONFLICT  OF   LAWS.  [CU.  YIH. 

§  316  a.  Another  illustration  of  the  general  doc- 
trine may  be  derived  from  the  case  of  negotiaUe 
paper,  as  to  the  binding  obligation  and  efiect  of  a 
blank  indorsement.  It  seems,  that  by  the  law  of 
France  an  indorsement  in  blank  of  a  promissory  note 
docs  not  transfer  the  property  to  the  holder,  unless 
certain  prescribed  formalities  are  observed  in  the  in- 
dorsement, such  as  the  date,  the  consideration,  and 
the  name  of  the  party,  to  whose  order  it  is  passed ; 
othenvise,  it  is  treated  as  a  mere  procuration.^  Now, 
let  us  suppose  a  note  made  at  Paris,  payable  to  the 
order  of  the  payee,  and  he  should  there  indorse  the 
same  in  blank  without  the  prescribed  formalities,  and 
afterwards  the  holder  should  sue  the  maker  of  the 
note  in  another  country,  as,  for  example,  in  England, 
where  no  such  formalities  are  prescribed ;  the  ques- 
tion would  arise,  whether  the  holder  could  recover  in 
such  a  suit  in  an  English  Court  upon  such  an  in- 
dorsement. It  has  been  held,  that  he  cannot ;  and 
this  decision  seems  to  be  founded  in  the  true  princi- 
ples of  international  jurisprudence ;  for  it  relates,  not 
to  the  form  of  the  remedy,  but  to  the  interpretation 
and  obligation  of  the  contract,  created  by  the  indorse- 
ment, which  ought  to  be  governed  by  the  law  of  the 
place  of  indorsement.^ 

^  316  6.  Another  illustration  may  be  derived  from 
tlie  different  obligations,  which  an  indorsement  cre- 
ates in  different  states.  By  the  general  commercial 
law,  in  order  to  entitle  the  indorsee  to  recover  against 
any  antecedent  indorser  upon  a  negotiable  note,  it  is 

1  Code  dc  Commerc.  art  137, 138 ;  Trimbey  r.  Vignier,  1  Bing.  N-Cts. 
151, 158, 159,  ICO. 

9  TriDibey  r.  Vignier,  1  Bing.  New  Cases,  151,  158, 159, 160;  ante, 
§272. 
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only  necessary,  that  due  demand  should  be  made  upoa 
the  maker  of  the  note  at  its  maturity,  and  due  notice 
of  the  dishonor  to  the  Indorser.  But  by  the  laws  of 
some  of  the  American  States,  it  is  required  in  order 
to  charge  an  antecedent  indorser,  that  not  only  due 
demand  should  be  made  and  due  notice  given,  but 
that  a  suit  shall  be  previously  commenced  against  the 
maker,  and  prosecuted  with  effect  in  the  country, 
where  he  resides;  and  then,  if  payment  cannot  be 
obtaioed  from  him  under  the  judgment,  the  indorsee 
may  have  recourse  to  the  indorser*  In  such  a  case, 
it  is  clear,  upon  principle,  that  the  indorsement,  as 
to  its  legal  effect  and  obligation,  and  the  duties  of 
the  holder,  must  be  governed  by  tbe  law  of  the  place, 
where  the  indorsement  is  made.  This  very  point 
has  been  recently  decided  in  a  case,  where  a  note 
was  made  and  indorsed  in  the  btatc  of  Illinois,  On 
that  occasion,  Mr.  Chief  Justice  Shaw,  in  delivering 
tbe  opinion  of  the  Court,  said ;  ^*  The  note  declared 
on,  being  made  in  Illinois,  both  parties  residing  there 
at  the  time,  and  it  also  being  indorsed  in  Illinois, 
we  think,  that  the  contract  created  by  that  indorse- 
ment must  be  governed  by  the  law  of  that  State^ 
The  law  in  question  does  not  affect  the  remedy,  but 
goes  to  create,  limits  and  modify  the  contract  effect- 
ed by  the  fact  of  indorsement.  In  that,  which  gives 
force  and  effect  to  the  contract,  and  imposes  restric- 
tions and  modifications  upon  it,  the  law  of  the  place 
of  contract  must  prevail,  when  another  is  not  looked 
to  as  a  place  of  performance,  Sup]X)se  it  were 
shown,  that,  by  the  law  of  Illinois,  the  indorsement  of 
a  note  by  tbe  payee  merely  transferred  the  legal 
iDtefest  in  the  note  to  the  indorsee,  so  as  to  enable 
him  to  sue  in  lus  own  name,  but  imposed  no  con- 
Confl.  44 
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ditional  obligation  on  the  indorser  to  pay :  it 
hardly  be  contended,  that  an  action  could  he 
here  upon  such  an  indorsement,  if  dv  iiiAMiser 
should  happen  to  be  found  here,  becai»  1^  our 
law  such  an  indorsement,  if  made  here,  wmM  ren- 
der the  indorser  conditionally  liable  to  pay  the  BOCe. 
By  the  law  of  Illinois,  the  indorser  is  liable  only 
after  a  judgment  obtained  against  the  maker;  and 
as  no  such  judgment  appears  to  have  been  obtained 
on  this  note,  the  condition,  upon  which  akme  the 
plaintiff  may  sue,  is  not  complied  with,  and  tfaerOi- 
fore  the  action  cannot  be  maintained.''  ^ 

^  317.  But,  suppose  a  negotiable  note  is  made 
in  one  country,  and  is  payable  there,  and  it  is  after^ 
wards  indorsed  in  another  country,  and  by  the  law 
of  the  former  country  equitable  defences  are  let  in, 
in  favor  of  the  maker,  and  by  the  latter  such  defences 
excluded;  what  rule  is  to  govern,  in  regard  to  the 
holder,  in  a  suit  against  the  maker  to  recover  the 
amount  upon  the  indorsement  to  him  ?  The  answer 
is,  the  law  of  the  place,  where  the  note  was  made ; 
for  there  the  maker  undertook  to  pay ;  and  the  sub- 
sequent negotiation  of  the  note  did  not  change  his 
original  obligation,  duty,  or  rights.^  Acceptances  of 
bills  are  governed  by  the  same  principles.  They 
are  deemed  contracts  of  acceptance  in  the  place, 
where  they  are  made,  and  where  they  are  to  be 
performed.^      So  Paul  Voet  lays  down  the  doctrine. 

1  Williams  v.  Wade,  1  Metcalf,  R.  8%  83. 

9  Ory  V.  Winter,  16  Martin,  R.  277 ;  post,  §  333, 343,  344. 

3  Lewis  V.  Owen,  4  Bam.  &  Aid.  654 ;  ante,  $  307;  post,  $  333^  314, 
345i  If  made  in  one  place  and  accepted  there,  payable  in  tnothflff  placet 
the  law  of  the  place  where  the  Bill  is  payable  governs.  Cooper  «.  Eail  of 
Waldegrave,  2  Beavan,  R.  282.  What^ills  are  deemed  foreign  ?  KDi 
drawn  in  one  State  payable  in  another  State,  are  deemed  foraigB. 
Bleekner  v.  Finley,  2  Peters,  R.  236 ;  Halliday  v.  McDougal,  98  Wend. 
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Quill  si  de  lUeris  Cambii  incidat  qm^io ;  quis  locus 
mt  ^peckmiui?  is  spectandus  est  hctiSj  ad  quern 
smmi  dettmmkBj  ei  ibidem  acctptaUt.  But,  suppose  a 
negotiable  acceptance,  or  a  nr^-^h^ln  note,  made 
piyable  generally,  without  any  s|  fion  of  place; 

what  law  is  to  govern,  in  case  of  a  negotiation  of 
it  by  one  holder  to  another  in  a  foreign  country,  in 
regard  to  the  acceptor,  or  to  the  maker  ?  Is  it  a  con- 
tract by  them  to  pay  in  any  place,  where  it  is  nego- 
tiated, so  as  to  be  deemed  a  contract  of  that  par* 
ticular  place,  and  governed  by  its  laws?  The  Su» 
preme  Court  of  Massachusetts  hare  held,  that  it 
creates  a  debt  payable  any  where,  by  the  very 
nature  of  the  contract ;  and  it  is  a  promise  to  who- 
9MfW  shall  be  the  holder  of  the  boU  or  note.^  As- 
.suming  this  to  be  true ;  still  it  docs  not  follow,  that 
ibe  Ja>v  of  the  place  of  the  negotiation  is  to 
gDrern;  for  the  transfer  is  not,  as  to  the  acceptor, 
or  the  maker,  a  new  contract ;  but  it  is  under,  and  a 
part  of,  the  original  contract,  and  springs  up  from 
the  law  of  the  place,  where  that  contract  was  made* 
A  contract  to  pay  generally  is  governed  by  the  law 
of  the  place,  where  it  is  made  ;  for  the  debt  is  pay- 
able t^^re^  fts  ^^n  ft^  in  every  other  place.^     To  bring 


I 


fL  101,^79;  W«!li  v.  Wlihelwiid,  15  Wend.  R.  537  \  Rothschild  r.  Car- 
ric,  1  Adolpi  &  EIL  N.  Rep.  43. 

I  f ,  Vo<*t,  de  Stiihit  5  %  ch.  %il  14,  p.  270,  edit  1713  j  R  p.  327, 
fdit  \m\  \  pott,  4  346,  note. 

t  Rr^jnard  i^.  Mat«bdl,  8  Pick.  R.  1«M ;  post,  §  341,  343  to  346. 

'  6«e  Kotrnejr  ».  King,  2  B*rn  dt  Aid,  301 ;  Sprowle  v.  Legge,  1  Bam. 
Sl  Ci*«.  IH;  ante,  ^  272  a;  post,  §  32!);  Don  p.  Lippraann,  5  Clark  dt 
TimL  If  12,  13. —  In  tilts  litfft  cmse  a  bill  of  Exchange  ^-bs  drawn  and  ac- 
eapud  in  Pam  by  a  Scotchman  domiciled  in  Scotland^  and  it  waa  pay* 
Mm  fnermlly.  It  aeems,  that,  by  the  law  of  Scotland,  an  acceptasco  it 
dacniad  payable  it  the  pltce  of  the  domic il  of  the  acceptor,  at  the  timei 
«1ieii  U  bieoaiM  due.  Lord  Bnmgham  on  this  occaaion  taid  ;  *'  It  ap- 
pfian,  that  la  ScoUandr—  and  it  ta  rather  ttngular,  that  it  should  be  so,  — 
wbtrt  a  bill  ia  aocvpt^d  payable  generally,  without  uiy  particular  place 
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a  contract  within  the  general  rule  of  the  Lex  lodj 
it  is  not  necessary,  that  it  should  be  pajable  exdn- 
sively  in  the  place  of  its  origin.  If  pajable  ewery 
where,  then  it  is  governed  by  the  law  cf  the  place, 
where  it  is  made ;  for  the  plain  reason,  that  it  can- 
not be  said  to  have  the  law  of  any  other  place  in 
contemplation,  to  govern  its  validity,  iq  obligation, 
or  its  interpretation.  All  debts  between  the  CMiginal 
[larties  are  payable  every  where,  unless  some  special 
provision  to  the  contrary  is  made;  and,  therefore, 
the  rule  is,  that  debts  have  no  situs;  bat  aooom- 
fiany  the  creditor  every  where.^  The  holder,  then, 
takes  the  contract  of  the  acceptor,  or  maker,  as 
it  was  originally  made,  and  as  it  was  in  the  place, 
where  it  was  made.  It  is  there,  that  the  promise 
is  made  to  him  to  pay  every  where.* 

^318.     A  case  a  little  more  di£Scult  in  its  texture 
is,   when  a  contract  is  made    in  one    country,    for 

being  Darned,  it  shall  be  deemed  payable  at  the  place,  at  which  the  ac- 
ceptor is  domiciled,  when  it  becomes  due.  It  becomes  of  aome  impor- 
tance to  know,  where  the  bills  were  payable,  because  this  principle,  which 
has  been  adopted  of  late  years  in  many  of  the  Scotch  deciaioiify  and 
towards  which  I  admit  the  great  leaning  of  the  Scotch  profemon  is, 
renders  it  material  to  consider,  whether  this  is  a  Scotch  or  a  foreign  debt 
Yet  sometimes  this  expression  is  used  in  the  cases  without  affinding  any 
accuracy  of  description ;  for  sometimes  the  debt  is  called  EnglL^  or 
French  in  respect  of  tlie  place,  where  the  contzact  was  made;  eometimea 
it  is  the  place  of  the  origin,  sometimes  of  the  payment  of  the  contract; 
and  sometimes  of  the  domicil  of  one  of  the  parties.  But  at  all  erenti 
it  becomes  important  to  consider,  whether  this  was  a  foreign  or  a  SooCch 
debt  In  the  present  case  it  was  held  most  properly  to  be  a  foreign  debt 
That  is  a  fact  admitted ;  it  is  out  of  all  controversy.  This,  therefore,  mnat 
now  be  taken  to  be  a  French  debt;  and  then  the  general  law  ia,  that 
where  the  acceptance  is  general,  naming  no  place  of  payment,  the  place 
of  payment  shall  be  taken  to  be  the  place  of  the  contracting  of  the  debt 
I  shall  therefore  deal  with  this  bill,  as  if  it  was  accepted,  payable  in 
Paris." 

1  Blanchard  r.  Russell,  13  Mass.  R.  1, 6 ;  Slacum  v.  Pomen)y,6  Cnnch, 
221 ;  post,  §  329,  3G2,  399,  400. 

3  Post,  $  343, 314. 
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payment  of  money  in  another  country,  and,  by  the 
laws  of  the  latter,  a  stamp  is  required,  to  make  the 
contract  valid,  and  it  is  not  by  those  of  the  former ; 
whether  it  is  governed  by  the  Lex  solutionis^  or  by 
the  Lex  lad  contractfis^  as  to  the  stamp.  It  has 
been  held,  that  a  stamp  is  not  required  in  such  a 
case  to  give  validity  to  the  contract,  upon  the 
ground,  that  an  instrument,  as  to  its  form  and 
solemnities,  is  to  be  governed  by  the  Lex  loci 
Cimtracii^^  and  not  by  the  law  of  the  place  of 
payment;  and  that,  therefore,  a  stamp  is  not  recjuired 
by  tlie  principle.'  On  that  occasion  the  Court  said; 
*«An  iastrument,  as  to  its  form  and  the  formalities 
attending  its  execution,  must  be  tested  by  the  laws 
of  the  place,  where  it  is  made;  but  the  laws  and 
usages  of  the  place,  where  the  obligation,  of  which 
It  is  evidence,  is  to  be  ful£lled,  must  regulate  the 
performance.  A  bill  drawn  out  of  London,  must 
be  [laid  at  tiie  expiration  of  the  days  of  grace,  which 
the  laws  aad  usages  of  that  place  recognise;  but 
need  not  have  those  stamps,  which  are  by  law  re- 
quired  on  a  bill  drawn  there."  ^ 

^319.  Bui  a  case,  more  diOicult  to  reconcile 
with  established  principles,  in  its  actual  adjudication, 
bas  occurred  in  Massachusetts*  A  bill  of  exchange 
was  drawn  in  Manchester,  in  England,  upon  a  firm 
established  at  Boston,  in  Massachusetts,  payable  in 
London,  and  was  accepted  at  Manchester  by  one 
of  the  firm,  then  there.  The  bill  was,  therefore, 
drawn  in  England,    accepted    in  England,  and  pay- 

1  Mf.  Juitiai  lltftiQ  in  Vidftl  v.  Tbompsoo,  U  Mutiii,  IL  23,  24^  3& 
But  see  ute,  $  9Q0,  aod  not*,  $  909;  902 1 ;  Wynne  n.  Jiickson,  2  Rtw- 
•ell,  a.  331;  dtgg  v.  Levy,  3  Cun^  R.  16U;  JMaes  r.  C&therwood, 
3  l>o»L  &  ajL  R.  too.  *^  Ibid. 

44* 
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able  in  England.  But  upon  its  dishonori  it  was 
held,  that  it  was  to  be  deemed  a  bill  accepted  in 
Boston ;  because  the  domicil  of  the  firm  was  there, 
and  that  damages  were  recoverable  of  10  per  cent., 
as  they  would  be  upon  a  like  bill,  accepted  in  Bos- 
ton.^ There  was  nothing  upon  the  face  of  the  IhII, 
that  alluded  to  an  acceptance  in  Boston,  and  noth- 
ing in  the  circumstances,  that  pointed  in  that  direc- 
tion. It  was  certainly  competent  for  the  firm  to 
contract  in  England,  and  to  accept  in  En^and; 
and,  beyond  all  question,  if  the  bill  had  been  drawn 
solely  on  the  person,  who  accepted  it,  the  accep- 
tance must  have  been  deemed  to  be  made  in  Eng- 
land, notwithstanding  his  domicil  was  in  Boston. 
Is  there  any  difference  between  an  acceptance  by  a 
firm,  and  an  acceptance  by  a  single  person  ?  Is  not 
the  general  principle  of  law  that,  which  is  afibmed  by 
Casaregis,  that  a  contract  or  acceptance  is  to  be 
deemed  made,  where  the  contract  or  acceptance  is  per- 
fected ;  Eo  locif  quo  ultimus  in  conirahendo  assentitur  f^ 
It  has  certainly  been  put  upon  that  ground  in 
many  modern  authorities.^  And,  therefore,  if  the 
acceptor  be  an  accommodation  acceptor  in  one 
country,  payments  made  by  him  of  the  bills,  drawn 
by  the  drawer  in  a  foreign  country,  will  be   deemed 


1  Grimahaw  v.  Bender,  6  Mass.  R.  157.— The  case  of  Acebal «.  Lety, 
10  Bing.  R.  37G,  379,  seems  to  have  involved  a  question  veiy  neirif  the 
same,  arising  under  the  Statute  of  Frauds  of  England,  the  contnct  hav- 
ing been  made  in  Gijon  in  Spain  for  the  deliveiy  of  the  goode  pBithaeed 
in  England.  The  Court  and  Bar  seem  to  have  thought,  that  the  contnct 
was  to  be  governed  by  the  English  Statute  of  Frauds,  although  made  in 
Spain.  See  ante,  $  262  a,  and  note.  See  also  Cooper  o.  Eail  Walde- 
grave,  2  Beavan,  R.  282. 

9  Casaregis,  Disc.  179,  n.  1 ;  ante,  §  285. 

3  Boyce  v.  Edwards,  4  Peters,  R  111 ;  P.  Voet,  De  Statnt  §  9;  cLS; 
§  14.  See  also  McCandish  v.  Gruger,  2  Ray,  R.  377 ;  Bain  v.  Adrweith 
1  S.  Car.  R.  107 ;  Lewis  r.  Owen,  4  B.  &  Aid.  654. 
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payments  under  a  contract,  made  with  the  drawer 
in  the  place  of  acceptance  and  payment.' 

^  330.  The  doctrine  maintained  in  Massachusetts, 
in  this  last  case,  is  directly  in  conflict  with  that 
maintained  under  similar  circumstances  by  the  Su- 
preme Court  of  New  York.  The  latter  Court  has 
heldf  that  the  bill,  having  been  drawn  in  England, 
and  made  [myable  there,  and  accepted  tliere,  it  was 
to  be  treated  as  an  English  contract;  and  that  the 
English  interest  of  6  per  cent,  only  was  to  he  al- 
lowed for  the  delay  of  payment.^  This  decbion, 
being  in  entire  harmony  with  the  general  princi- 
ples on  this  subject,  will  probably  obtain  general 
credit  in  the  commercial  world.' 

^  320  a.  Many  other  cases  might  easily  be  put,  to 
illustrate  the  law  in  relation  to  tlie  couflict  of  the  laws 
of  difllerent  countries  in  cases  of  contract.  In  some 
countries  there  are  limited  or  special  partnerships, 
called  in  France  partnerships  in  commandite.  In  these 
partnerships  the  contract  is  between  one  or  more  part- 
nens,  who  are  jointly  and  severally  responsible  for  tlic 
whole  contracts  and  orders  of  the  partnership,  and  one 
or  more  partners,  who  merely  furnish  a  particular  a- 
mount  of  funds,  and  are  responsible  only  to  the  amount 
of  such  funds,  and  who  are  called  comniandaiaires,  or 
partners  in  commandite.*  Similar  limited  partnerships 
are  also  authorized  in  some  of  the  American  States. 
Nou',  let  us  suppose  an  order  given  by  the  general 
partner  in  such  a  firm  in  one  of  such  States,  ujjon 
a  bouse    in    England,   for    the    purchase    of    goods 


1  Linrifl  V.  Owen,  A%Sc  Aid  654. 
»  Foa^n  9.  Thorp,  4  John.  R,  183. 
U  8m  fi«jl«7  on  Billf,  (5th  editioii*)  eh*  iL  p.  72,  to  p.  66,  Phillips  ^ 

^  Codi  oC  OooiMrDe  of  Ffuce^  tit.  ^  to  art.  37. 
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^  322,  But  there  are  some  other  effects,  which 
may  be  deemed  accompaniments,  effects,  or  inci- 
dents of  contracts,  which  may  here  deserve  a  passing 
notice.  They  are  properly  collateral  to  them,  and 
arise  by  operation  of  law,  or  by  the  act  of  tlie  par- 
ties. Among  these  may  be  placed  the  liability  of 
partners  and  part  owners  for  partnership  debts*  If, 
by  the  law  of  the  place,  where  the  contract  is  made, 
they  would  be  liable  in  solido^  although  by  the  law 
of  the  domicil  of  the  partnership,  they  might  be  lia- 
ble only  for  a  proiwrtionate  share,  the  law  of  the 
former  will  follow  the  debt  every  where ;  or  in  other 
words,  the  effect  of  the  Lex  loci  of  the  contract 
upon  the  liability  of  the  partners  and  part  owners 
will  be  of  universal  obligation*^  By  the  law  of  some 
countries  the  acceptor  of  a  bill  of  exchange  is  dis- 
charged from  his  acceptance,  if,  when  he  accepted, 
the  drawer  was  bankrupt ;  and  this  effect  of  die 
acceptance  regularly  accompanies  it  every  w^here,  as 
an  incident*^ 

^  322  a.  Another  illustration  may  be  found  in  the 
law  of  some  countries,  (as  in  Alost  in  Flanders,)  which 
allows  to  a  debtor^  who  has  assigned,  or  transferred  a 
debt,  the  right  of  redemption  of  it  upon  payment 
back  of  the  price.  In  such  a  case,  according  to 
Burgundus,  the  right  of  redemption  will  exist,  not- 
withstanding the  debt  has  been  contracted  in  another 
country ;  for,  in  such  a  case,  the  right  is  for  the 
benefit  of  the  debtor,  and  the  debts  and  the  rights  of 
action  are  judged  of  by  the  law  o(  his  domicil,  with- 
out any  consideration  of  the  place,  where  the  debts 
■ * 

t  firfWK>n  9*  Flower,  16  Mvtln,  R,  312.    See  wlto  Curoll  v.  Watera, 
9  Mtntai  R.  500 ;  PardawuA^  Droit  Comnu  nxL  1495. 
.  i  Ptrdnm,  Droit  Comm.  ait.  1485, 
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were  contracted.  Unde  recte  did  pateslj  constMetudi- 
nem  Alostensem^  qute  indulget  debitori  redemptiamM 
cessi  nominis^  eo  pretioj  quod  assianis  OMCtort  solutum 
est,  etiam  locum  habere  in  €Bre  alieno  extra  terriiarium 
Alostense  contracto.  Cum  enim  qusmodi  redemplio  in 
favorem  debitoris  introducta^  situm  nomimmy  et  actio- 
num  ex  domicilio  ejus  metiiur^  sine  cansideraiiane  qua 
regione  coniracta  JueritU.^  A  more  unexceptionaUe 
illustration  is  the  incidental  right  of  warranty,  con- 
ferred by  the  civil  law  in  cases  of  sales  of  merchan- 
dise, not  merely  as  to  title,  but  as  to  quali^.' 

^  322  6.  Of  the  like  nature  is  the  benefit  of  the 
right  of  discussion,  as  it  is  called.  By  the  Roman  law 
sureties  were  not  primarily  liaUe  to  pay  the  debt,  for 
which  they  became  bound  as  sureties ;  but  were  liable 
only  after  the  creditor  had  sought  payment  firom  the 
principal  debtor,  and  he  was  unable  to  pay.  This  was 
called  the  benefit  or  right  of  discussion.^  Under  those 
systems  of  jurisprudence,  which  adopt  the  Roman  law, 
and  under  the  present  law  of  France,  the  rule  is  simi- 
lar ;  and  the  obligation  contracted  by  the  surety  with 
the  creditor  is,  that  the  latter  shall  not  proceed  against 
him,  until  he  has  first  discussed  the  principal  debtor, 
if  he  is  solvent.  This  right  the  surety  enjoys,  as  the 
beneficium  ordinis  vel  excussionis.*  And,  again;  if 
other  persons  are  joined  with  him  in  the  obligation 
as  sureties,  he  is  not  in  the  first  instance  to  be  pro- 
ceeded against  for  the  whole  debt,  but  only  for  his 

1  Bur^indus,  Tract  2,  d.  24, 25. 

3  Ante,  §  264 ;  Henry  on  Foreign  Law,  51, 52 ;  2  Boullenon,  Obienr. 
46,  p.  475,  476 ;  P.  Voet,  De  StatuL  §  9,  ch.  2,  §  10. 

s  I  Domat,  B.  3,  tit  4,  §  2,  art  1 ;  Dig.  Lib.  46,  tit  1, 1.  68;  Novell. 
tit  4,  cap.  1. 

4  Pothier  on  Oblig.  n.  407  to  n.  414 ;  Ck>de  Civil  of  Fiuca,  ut  SOU 
to  art  2026. 
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share  of  h,  if  hia  co-sareties  and  coK)bIigee3  are  sol- 
fient."  This  is  comioonly  known  as  the  benefit  of 
dirisiont  or  beneficium  divisianis.  If  liie  suit  should 
be  brought  in  a  different  country  from  that,  where  the 
contract  or  obligation  is  made,  the  right  of  discussion 
or  division  would  still  belong  to  the  surety^  as  an  inci- 
dent to  his  contract,  although  it  did  not  exist  by  the 
law  of  the  place,  where  the  suit  was  brought  (Lex 
fori).^  The  converse  proposition  would  be  equally 
true.^  Such,  also,  is  the  lien  of  a  vendor,  upon  a 
real  estate  sold  for  the  payment  of  the  purchase 
money,  according  to  the  law  of  England ;  the  lien 
given  for  tlie  purchase  money,  upon  goods  or  mer- 
chandise sold,  by  the  civil  law,  and  by  the  law 
of  some  modern  countries ;  ^  the  right  of  stoppage 
in  transitu  of  the  vendor  of  goods,  in  case  of  the 
insolvency  of  the  purchaser  in  the  course  of  the 
transit ;  *  the  Hen  of  a  l)ottomry  bond  on  the  thing 
pledged;  the  lien  of  mariners  on  the  ship  for  their 
wages ;  the  priority  of  payment  in  rem,  which  the 
law  sometimes  attaches  to  peculiar  debts,  or  to  par- 
ticular persons.  In  these,  and  like  cases,  where 
the   lien,  or    privilege,  is  created    by   the   Lex  loci 


t  Pollibr  on  OhVig.  n.  415  to  n.  437 ;  Code  Cm\  of  France,  art.  3036. 

»  3  Bufffi,  Omim,  cm  Cc)l  and  For,  Uw,  Pt  %  ck  20,  p.  765, 766  j 
GvroU  r.  W^aterv.  9  Martm,  R.  500* 

>  Ibi(L!«iite,$ai6k 

4  1  Doowt,  CtvU  Law,  B.  4«  $  9,  n.  3 ;  3  Burs«,  Comm.  on  Col.  and 
Fti9.  Imw,  Pt  %  ck  20,  fk  770,  771.  See,  u  to  Lien  of  Vendor  on  R^ 
&tate,  Gilman  v.  Brown,  1  Maaoi^  R.  219,  2*3),  2^1 ;  Warrender  t.  Wnr- 
raoder ,  9  BUgK  R- 137,— It  aeetna,  that  a  Hen  created  by  the  Lex  ktci 
ooQtsactua  may  Ue  dinsolved  and  extmgniabed  not  only  nccordini^  to  tho 
laar  ^  ihit  place,  but  also  by  any  act  done  in  a  foreign  country,  whicb, 
aeoQfilaf  to  tbt  law  of  tbat  country,  would  work  aucb  diaaolution  or 
extiflgttiilttMDt.    Bee  poat,  $  351  a  to  351  d. 

»  Poil,  f  40L 
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contractus,  it  will  generally,  although  not  universally, 
be  respected  and  enforced  in  all  places,  where  the 
property  is  found,  or  where  the  right  can  be  benefi- 
cially enforced  by  the  Lex  fori.^  And  on  the  other 
hand,  where  the  lien  or  privilege  does  not  exist  in  the 
place  of  the  contract,  it  will  not  be  allowed  in  an- 
other country,  although  the  local  law,  where  the 
suit  is  brought,  would  otherwise  sustaun  it'  Thus, 
if  goods  are  purchased  in  England  by  a  citizen  of 
Louisiana,  no  lien  or  privilege  will  exist  for  the 
unpaid   price,  in  case  of  his  insolvency,  although  the 

1  See  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  2;  ck  20,  pb  770^  771, 
779 ;  post,  §  401 ;  Foelix,  Conflit  des  Lois,  Revue  Etrang.  et  Franc.  Tom. 
7, 1840,  §  33,  p.  217, 228.  The  latter  says ;  ^  Nous  avona  ?u»  que  la  lAgle 
suivant  laquelle  les  meubles  sent  i^^  par  la  loi  da  domicile  de  celui,  i 
qui  ils  appartiennent,  repose  sur  le  rapport  intime  entre  les  meubles  eC  la 
personne  du  propri^taire,  sur  une  fiction  legale,  qui  les  repute  eztster  an 
lieu  du  domicile  de  co  dernier.  De  \k  il  suit,  que  cette  i^gle  ne  pent 
8*appliquer,  qu'auz  circonstances,  ou  actes  dans  lesqneb  les  meables 
n'apparaissent,  que  commo  un  accessoire  de  la  personne ;  par  ezemple : 
en  cas  de  succession  ab  intestat,  de  dispositions  de  demite  voloat6  on 
entre-vifs  (telles  que  les  contrats  de  manage  cxprts  on  tacites).  La 
r^gle  est  sans  application  k  tous  les  cas  ou  les  meublss  o^ont  pas  nn 
rapport  intime  avec  la  personne  du  proprietaire :  par  ezemple,  lonque  la 
propri^te  de  meubles  est  r^clam^,  et  contest^e,  lorsqa'on  invoqae  la 
maxime,  qu*en  fait  de  meubles  possession  vaut  titie;  lonqnPU  B*apt 
d'excrcer  des  privileges  ou  des  voies  d*ez^ution  sur  les  meables,  d*en 
prohiber  Tali^nation,  d'en  prononcer  la  confiscation,  oa  de  d^larer  ane 
succession  mobili^re  en  d^shercnce  au  profit  du  fisc,  ou  enfin  d*interdire 
I'exportation  des  meubles.  Dans  tous  ces  cas,  il  faat  appliquer  k  ku 
du  lieu,  ou  les  meubles  se  trouvent  efifectivement :  car  la  dite  fiction  cesn 
par  le  fait  Par  rapport  aux  privileges  sur  les  meables,  Hert  sootient 
Topinion  contrarie,  en  faisant  observer,  que  toutes  les  questions  de 
privilege  sur  les  meables  doivent  ^trc  d^cid^es  dans  le  lien  da  domicile 
du  debiteur.  par  suite  de  la  connexit^  des  causes.  Cette  opinion  rerient 
k  celle,  qui  attribue  k  la  loi  du  domicile  son  efTet  snr  I'nnivemdUti  des 
biens  d*un  individu.  Nous  r^futerons  cette  opinion  au  n^  37  ci-«pr6sL 
Ce  que  nous  venous  de  dire  des  meubles  s'applique  non-seulement  anx 
meubles  corporels,  mais  aussi  aux  meubles  incorporels;  il  yaid 
de  raison."    See  post,  §  401  to  40a 

9  Ibid. 
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law  of  Louisiana  allows  it  in  common  cases ;  be- 
cause it  IS  not  given  by  the  law  of  the  place  of  the 
contract,  (England),*  Nor  would  there  seem  to  be 
anv  just  ground  of  doubt,  that  a  bottomry  bond  would, 
generally,  be  held  valid  in  rem  in  all  commercial 
countries,  if  the  lien  is  good  by  the  law  of  the  place  of 
the  contract.^ 

^  322  c.  We  have  said,  that  such  liens  will  be  gen- 
erally, although  not  universally,  respected ;  for,  al- 
though the  foreign  jurists  generally  assert  the  doc- 
trine, they  do  not  universally  agree  in  it,  as  to  all 
kinds  of  property,  or  under  all  circumstances.  Some 
of  them  take  a  distinction  between  personal  or 
movable  property,  and  real  or  immovable  property; 
giving  effect  to  the  former,  according  to  the  law  of 
the  place  of  the  contract,  and  insisting,  as  to  the  latter, 
that  no  lien  can  exist,  except  it  is  founded  in  the  law 
of  the  place,  where  the  property  is  situated  (rei  sitm). 
Others  make  no  distinction  whatsoever,  in  respect  to 
mch  lien  or  privilege,  between  movable  propert}^ 
and  immovable  property ;  some  holding,  that  in  both 
cases  the  Lex  loci  contractus  is  equally  to  govern ;  and 
Mme,  that  in  lx»th  c-ases  the  Lex  rei  sitce  is  equally  to 
govern.' 

^  322  d.  Rodenburg  notices  these  distinctions ; 
and  says,  that,  although,  by  the  laws  of  some  coun- 
tries, where  a  marriage  is  had,  the  wife  has  an  hy- 
pothecation upon  all   the  property  of  her  husband, 


t  Wluflon  0L  Stodder,  eMvttn,  R.  9ife,  134,  Jd& 

i  Post,  f  323,  note  2. 

)  Em  |wNi»e  cyf  tbeie  opioioas  cited  in  Rodenburg,  De  Diven.  Statu L 
tiLfi,  Ck  S,  4  16i  0  Bcmllenois,  Appx.  p.  49,  50,  51 ;  MatHueus,  Th  Am- 
tson&M,  lib.  1,  eh.  dl,  n.  a5  to  n.  41,  p.  t294  to  p.  209 ;  1  BoulleootJi,  Obs. 
3D,  p.  693. 634,  B38 ;  Folix,  Conmt  dea  Luis,  Revue  Etniig.  el  Fnnf. 
1910,  Tm.  7,  $  39  to  34,  p,  233  te  p.  238. 
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for  her  dotal  portion,  (pro  resUtione  doUs^)  jet  a  quea- 
tioii  may  arise,  whether  this  hypothecation  can  reach 
the  property  of  the  husband,  situate  in  another  coun- 
try ;  where  no  such  law  exists ;  or  the  law  is  to  the 
contrary.  He  remarks,  also,  that  Christineus  has 
stated,  that  the  a£Srmative  has  been  maintained  in 
many  decisions.  But  Rodenburg  adds,  that  he  dares 
not  affirm,  that  they  have  been  righdy  made.  Qiub 
tamen  an  recte  se  habeantj  affirmare  mm  mimn.  And 
he  thinks,  that  the  hypothecation  does  not  extend  to 
the  real  property  of  the  husband,  situate  in  a  foreign 
country  ;  because  the  statute  is  real,  and  cannot  have 
an  extra-territorial  authority.  Consequenler  turn  tacita 
seu  legaiis  hypotheca  adstringit  bona  alia^  quam  qaibus 
lex  potent  imperare;  ea  nimirum^  qiue  kgislalaris 
territorio  sunt  supposita^  cujus  solius  loci  l^is  ett^ 
tanquam  statuti  recUis,  realem  in  rebus  effectum  pnh 
ducere,  cum  ulterius  judicis  auctoritas  nan  efficiai  Ay- 
potltecam.^ 

^  323.  But  the  recognition  of  the  enstence  and 
validity  of  such  liens  by  foreign  countries  is  not  to  be 
confounded  with  the  giving  them  a  superiority  or 
priority  over  all  other  liens  and  rights,  jusdy  acquired 
in  such  foreign  countries  under  their  own  laws,  mere- 
ly because  the  former  liens  in  the  countries,  where 
they  first  attached,  had  there  by  law,  or  by  costtmi, 
such  a  superiority  or  priority.  Such  a  case  would 
present  a  very  different  question,  arising  &om 
a  confUct  of  rights,  equally  well  founded  in 
the  respective  countries.^    Thb  very  distinctioa  was 

1  Rodenburg,  De  Diven.  Stat  tit  S2,  ch.  5,  §  16;  9  BonUenoli^  Apps. 
p.  47.  See  also  RodeDburg,  tit  2,  ch.  5,  §  5»  6, 7 ;  9  BouUenoli,  i^pga. 
p.37,38.    See  alio  post,  $3124»  325 ;  IBouUenoia,  684,  G85u 

s  Po6t,$3Q4,3^,$524,to§5f27,§582;Feliz,CoiiflhdeiLoii,R«fM 
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pointed  out  by  Mr.  Chief  Justice  Marshall,  in  de- 
liTering  the  opinion  of  the  Court,  in  an  important 
case.  His  language  was ;  "  The  law  of  the  place, 
where  a  contract  is  made,  is,  generally  speaking,  the 
law  of  the  contract;  i.  e.  it  is  the  law,  by  which 
the  contract  is  expounded.  But  the  right  of  prior- 
ity fm'ms  no  j>art  of  the  contract.  It  is  extrinsic, 
and  rather  a  personal  privilege,  dependent  on  the 
law  of  the  place,  where  the  property  lies,  and  where 
the  court  sits,  which  is  to  decide  the  cause*''  ^  And 
the  doctrine  was,  on  that  occasion,  expressly  applied 
to  the  case  of  a  contract,  made  in  a  foreign  country, 
with  a  person  resident  abroad.'* 

^  324.  Iluberus  has  also  laid  down  the  same  quali- 
fying doctrine;  Foreign  contracts  are  to  have  their 
fiill  effect  here,  provided  they  do  not  prejudice  the 
rights  of  our  own  country,  or  its  citJTsens.  Quatetms 
mhit  potesUiti  ant  juri  allerius  imperantes  ejfisqne  ci- 
mum  prmjndicetur^^  Or,  as  he  has  more  fully  expressed 
it  in  another  place;  Effeeta  cmUriictuum  certo  loco 
iniiofum^  pro  jure  lociittius  alibi  qumjue  nhsermntur^ 
d  mdlma   inde  dpikis  alienis    creatur  prt^udidum 


Etiiftf .  il  Fnac  Tom.  7»  1840,  $  33,  ji.  227»  226*  ~  Tlib  question  migbt 
wtim  €rtti  in  i«totioo  to  «  bottonuy  bond,  which  bj  tJie  law  of  most 
raBrttima  eotsntnmt  Iim  t  prionly  or  preference  ovet  moet  other  claims, 
in  case  of  a  deficiencj  of  Uie  proceeds  to  satisfy  all  claims  Id  such  a 
CMCi  if  th0  local  law  of  the  counlry,  where  the  bond  wae  sought  to  be 
MfbiOtdt  Mtatii  M  to  mdb  propriety  or  preference,  from  that  of  the  place, 
fvlwrt  llie  bosd  wai  made  and  eieciited,  it  might  be  a  very  nice  question^ 
wliicii  ought  to  prevail ;  and  would  therefore  probably  be  disposed  of  upon 
eonidefaiioD  of  local  and  municipal  policy.  But  upon  this  subject  we 
■ban  have  occaaion  to  speak  hereafter.    See  post,  4  ^01  to  $  403. 

t  lianison  v.  Starry,  5  Cranch,  089^  3S)6.    See  Ogden  d.  Saunders, 


^  Bobifiiii  de  ConfUcL  Leg.  Tom*  2,  Lib*  1, 111*3,  $  % 
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injure  sibi  qwesito ;  ad  quod  potestas  alterius  loci 
ienetuff  neque  potest  extetidere  jus  diversi  tenitarii} 
Hence  he  adds,  that  the  general  rule  should  be  thus 
far  enlarged.  If  the  law  of  another  ooontiy  is  '  in 
conflict  with  that  of  our  own  state,  in  wUch  also  a 
contract  is  made,  conflicting  with  a  oontnct  made 
elsewhere,  we  should,  in  such  a  case,  rather  dbserve 
our  own  law,  than  tlie  foreign  law.'  AmfUamnu  ktmc 
regulam  tali  extensione.  Si  jus  lod  in  alio  tmperio 
pugnet  cum  jure  nostrte  civitaiisj  in  qua  amtfoitbu 
etiam  initus  est^  conJUgens  cum  eo  coniradu^  9111  ofiU 
celehratus  fuit;  magis  estj  utjus  nostrum^  qitam  jus 
alienumj  serxemus?  And  he  jMits  several  cues  to 
illustrate  the  rule.  By  the  Roman  law,  and  the  law 
of  Friezeland,  an  express  hypothecation  of  mofaUe 
property,  oldest  in  date,  is  entided  to  a  pwfewce 
or  priority,  even  against  a  third  possessor.  Bat  it 
is  not  so  among  the  Batavians.  And,  therefiv^  i( 
upon  such  an  hypothecation,  the  party  bringiasmt 
in  Holland  against  such  third  possessor,  his  flak  wU 
be  rejected ;  because  the  right  of  such  third 
sor  cannot  be  taken  away  by  the  law  of  a 
country.* 

^  325.  He  also  puts  another  case.  In  HoHndi 
if  a  marriage  contract  is  privately  or  secredy  mflfc 
stipulating,  that  the  wife  shall  not  be  IkUe  fa 
debts  contracted  solely  by  the  husband,  it  is  vMi 
notwithstanding  it  is  to  the  prejudice  of  flhse- 
(juent   creditors.      But   in    Friezeland    such  a  ooa- 


1  Iluberus,  Tom.  2,  Lib.  1,  tit  3,  De  Confl.  Leg.  §  11;  poll,  f  I 
9  Hubcrus,  Tom.  2,  Lib.  1,  tit  3,  §  11 ;  poit,  $  535u 

3  Huberus,  Tom.  2,  Lib.  1,  tit  3,  $  11 ;  ante,  $  930L 

4  Ibid.—  See  also  Rodenburg,  De  Divera.  Stat  tit  9;  cL  5;  9 
nois,  Appx.  p.  47 ;  1  BouUeaoii,  p.  683;  684 
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tract  is  not  ralid,  uoless  published ;  nor  would  the 
ignorance  of  the  parties  be  an  excuse,  according  to 
the  Roman  law  and  ei|uity.  If  the  husband  should 
contract  debts  in  Friezeland ;  on  a  suit  there,  the 
wife  would  be  held  liable  for  a  moiety  thereof  to  the 
Friezian  creditors,  and  could  not  defend  herself 
mder  her  private  dotal  contract;  for  the  creditors 
iiright  reply,  that  such  a  private  dotal  contract  had 
no  effect  in  Friezeland,  because  it  was  not  published. 
But  the  Batavian  creditors,  contracting  in  Holland, 
although  suing  in  Friezeland,  would  not  be  entitled 
to  a  similar  remedy ;  for,  in  such  a  case,  the  law 
of  the  place  of  their  contract  alone,  and  not  the  law 
of  lK)th  countries,  would  come  under  consideration*^ 
The  author  was  probably  here  treating  of  a  case, 
%vhere  the  debts  w^ere  contracted  in  Friezeland,  after 
the  husband  and  wife  had  removed  their  domicil 
there;  or,  at  least,  if  there  was  no  change  of  dom- 
icil, where  the  property  of  the  parties,  to  be  affected 
by  the  marriage  contract,  was  situate  in  Friezeland. 
Under  any  other  aspect,  it  would  l)c  difficult  to 
maintain  the  doctrine* 

^  925  a.  Huberus  in  another  place  asserts  a  similar 
doctrine.  A  creditor  (says  he)  on  account  of  a  bill 
of  exchange,  exercising  his  right  in  due  time,  has  a 
prefefenee  in  Ifdland  to  all  other  creditors  against 
the  movable  property  of  his  debtor.     The  debtor   has 


J  fftlberuf,  Lib.  1.  tit  3,  De  Ounfl.  Le^.  $  11*^  Hulieni0  sddt ;  Et  hoc 
valtt  tpud  ooiy  'm  cootractiboa  beic  celebratii,  ut  miperrim^  consoltus 
IwipoiidL  Tlw  mum  mt  this  psfwge  in  Huberua  is  uustiaiulated  in  the 
note  to  3  Iknaii,  R.  37S  Tbe  trtnsktor  baa  tmml&ted  the  words,  in  con- 
^ndShmt  htk  ctlehraiis,  ^  wbefo  the  nmrna^e  was  coQtmcted  here,**  and 
jm  hd  CMilmcfvf,  "  iho  law  of  the  place,  where  tbe  marriage  waa  con* 
Uetedi "  wb^reaa  tbo  autlior  in  thk  clause  is  manirestlj  referring  to  the 
\  (dabta)  of  tbe  i^pective  creditoiB. 

46» 
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property  of  the  same  kind  in  Friezdand,  where  no 
such  law  obtains.  The  question  is,  whether  such  a 
creditor  will  be  preferred  there  to  all  other  crediton? 
Certainly  not,  since  by  the  law  there,  the  right  of  the 
creditors  is  established.  Creditor  ex  coMn  CambU^ 
jus  suum  in  tempore  exercenSy  prmjertwr  optA  Batams 
omnibus  aliis  creditoribus  in  bona  mobilia  4dntori$. 
Hie  habet  ejusmodi  res  in  Frisia^  ubi  hoc  jum  mm 
obtinet.  An^  ibi^  creditor  etiam  praferetur  aliis  credi- 
torihus  ?  Nullo  modo ;  quoniam  heic  creditanbm  ti 
legum  hie  receptarum  jus  pridem  qwesitum  esL^ 

^  325  6.  The  same  doctrine  b  adopted  hj  Her- 
tius.  After  remarking,  that  in  thb  matter  of  prefer- 
ences and  privileges  of  creditorsi  the  statote  hws 
of  particular  countries  have  changed  the  conBon 
(the  civil)  law;  in  answer  to  the  question,  wfaatkw 
ought  to  govern  in  such  cases,  he  says ;  If  the 
troversy  respects  immovables,  the  law  of  the 
of  the  situs  rei  is,  without  doubt,  to  govern.  Bit 
respect  to  movables,  if  the  question  arises 
of  contract,  or  of  quasi  contract,  the  law  of  the  phoe 
of  the  contract  is  to  be  examined.  But,  im«"4^ 
as  the  preference  arises  from  some  peculiar  law  cr 
privilege,  it  ought  not  to  be  extended  to  the 
of  the  state,  where  the  debtor  resides,  and  iJs 
bles  arc  deemed  to  be  collected.*  In  the 
(concursus)  of  creditors,  the  law  of  the  place  of  < 
icil  of  the  debtor  ought  to  be  observed. 
quia  antelatio  ex  jure  singulari  vel  privUegio 
non  debet  in  prtEJudicium  iUius  civitatis^  $tk  f» 
debitor  degitj  et  res  ejus  mobiles  coniineri 


1  D.  Hub.  Ldb.  3,  J.  p.  Univer. cap.  10,  §  44«  cited  1  Hflitii  0^«i,Di 
Collis.  Leg.  §  4,  n.  64,  p.  150,  edit  1737;  Id.  p.  511,  adiL  1716;  p«^i 
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extendi*  Ad  jura  igitur  domicilii  debitoris^  ubi  jiL 
cancursus  creditorum^  ei  ifuo  mnnes  cujuscunque  generis 
liies  adversus  ilium  debitorem  propter  conne^itatem 
causes  tradurUur^  regulariter  respiciendum  erit} 

^  325  c.  Rodenburg  lias  discussed  this  subject  at 
large,  in  relation  to  the  liens,  the  privileges,  and  the 
priorities  of  creditors  in  cases  of  insolvency,  and  in  oth- 
er cases,  where  his  property,  movable  or  immovable,  is 
situated  in  difTerent  countries,  and  is  not  sufficient  to 
satisfy  all  his  debts.      This  is  commonly  known  by 
the  name  of  Cancursus  creditorumj  and  the  privilege, 
or   priority  itself,  by  the  mame  of  the  Jus  Prcelatianis. 
It  may  be  useful  to  present  a  brief  sketch  of  the  sub- 
stance  of  his  remarks    and   his   conclusions  on    the 
subject.      In  respect  to  the   property   of  debtors  in 
different  countries,  he   says,  that  jurists  have  distin- 
guished   between    those  things,   which  concern   the 
form  and  order  of  die  suit,  and  those,  which  concern 
the  decision  or  matter  of  tlie  suit.      The  suit  is  to 
be  according  to  the  law  of  the  place,  where  it  is  in- 
stituted.     As  for  example,  if  the  debtor's  property  is 
to   be   taken   in  satisfaction  of  a  judgment,  the  exe- 
cution and  sale  thereof  are   to  be  according  to  the 
law   of    the   place,  where  the   goods  are  situated,  or 
where  they  are   taken  upon  the  judgment.      But  if 
the    debtor  has  become  bankrupt,  or   notoriously   in- 
solvent, so  that  there  is  no  further  opportunity  for  the 
seizure  of  his  movables,  or  for  execution  thereon,  all 
the  creditors   being   in  the  same  condition,  the  ques- 
tioa   as  to   their  rights  and   privileges  should  be  dis- 
cussed or  litigated  in  the  place  of  his  domicil ;  for  it 
is   property  a  question  as   to  the   proceedings   in   the 


1  1  Heitii  Opeim,  Vh  Cgllis.  Leg.  §  4,  n.  64,  p.  ISa,  edit  1737 ;  Id.  p. 
311,  ediL  1716, 
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suit,  de  litis  ordinatione^  But  a  diffimcn  irie  pie- 
vails  as  to  the  decision  and  merits  of  ^a  nt :  and  die 
rights  of  the  creditors,  in  respem  in  ite  pnonty  of 
their  debts  upon  the  property  of  »tiif  tflift—.  ought  to 
be  measured  according  to  the  ibwr  «f  dw  place, 
where  it  is  really  situated,  or  »  gRSHBed  to  be 
situated.' 

§  225  d.  In  respect  to  movable  pnfotj,  as  it  is 
always  supposed  to  be  in  the  place  of  Am  domicil  of 
the  debtor,  (for  all  effects  not  having  a  £ied  location 
are  presumed  to  adhere  to  his  person,)  it  is  tlie  law  of 
his  domicil,  which  ought  to  decide  the  rights  of  cred- 
itors as  to  such  movables.  This  role  wEi  prevail, 
where  the  goods  are  in  his  possession,  unless  indeed 
a  creditor  has  by  his  diligence,  according  to  the  laws 
of  the  place,  acquired  a  superior  right  by  an  ezeco- 
tion  over  them;  for  he  will  then  retain  that  privi- 
lege, since  it  is  not  so  much  founded  in  the  quafitj 
of  the  debt,  as  that  the  creditor  has  by  his  diligence 
gained  a  priority ;  so  that  this  privilege  being  attach- 
ed to  the  formalities  regulating  the  execution,  it 
ought  therefore  to  be  regulated  by  the  law  of  the 
place  of  execution.  And  besides ;  the  Judge,  who 
puts  the  creditor  judicially  in  possession  of  property, 
seized  within  his  jurisdiction,  is  regarded  as  acting 
in  the  name  of  the  debtor ;  so  that  it  may  be  deemed 
aflccted  by  the  same  reasoning,  as  if  the  debtor  him- 
self had  given  it  in  pledge  to  the  creator  in  the 
place,  where  the  property  is  seized.' 


1  Uodcnbur^,  Dc  Div.  Stat  tit  2,  ch.  5,  §  16;  2  Boalleimii  Appx.  p. 
47,  4e ;  1  Boullenois,  GS4, 085. 
9  RiHlonhurj;,  ibid.;  2  BouIlezx)is,  Appz.  p.  48;  1  Boiillanoi%  6B5; 

^  Rodcnburg,  ibid. ;  9  Boullenois,  Appz.  p.  48;  1  T 
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^  326  e.  Rodenburg  afterwards  puts  the  case  of  a 
merchant  having  different  shops  of  trade  in  different 
places  J  and  he  sa)'s,  that  the  question  has  been  put, 
whether  in  such  a  case  the  creditors  in  each  place 
are  entided  to  be  paid  out  of  the  property  there  in 
trade,  or  the  whole  property  is  to  be  divided  among 
all  the  creditors.  Souie  jurists  maintain  the  affirma- 
tive. But  others,  wiili  whom  Rodenburg  agrees, 
hold,  that  the  whole  should  be  distributed  among  the 
creditors  generally  in  cases  of  insolvency.^ 

§  326  /.  Rodenburg  then  puts  the  case  of  a  con- 
tract made  in  a  foreign  country,  not  being  the  domicil 
of  the  debtor,  by  whose  laws  a  preference  is  granted 
to  creditors  by  promissory  notes  of  liand ;  and  he 
says,  that  it  might  seem  in  such  a  case,  that  the  law 
of  the  place,  where  the  contract  is  made,  ought  to 
govern ;  for  that  is  the  law,  by  which  the  obligation 
of  contracts  is  ordinarily  expounded  and  governed;^ 
Eo  quod  obligatimies  dtrigi  salmni  a  locoj  ubi  contra- 
huniur.^  But  after  stating,  that  Mascardus  has  ex- 
preHS(*x]  a  similar  opinion,  following  Decianus,  he 
adds;  That  it  is  a  nearer  approach  to  the  truth  to 
say,  that  the  law  of  the  place  of  the  contract  ought 
not  to  govern ;  because  that  law  can  determine  only 
the  greater  or  less  extent  of  the  engagements  of  the 
debtor,  and  concerns  only  the  contracting  parties, 
who,  having  contracted  in  another  place  than  that  of 
their  domicil,  are  presumed  to  have  referred  to  tlie 
laws  of  that  place  the  form,  the  obligation,  the  mode, 


i  Rodenburg,  De  Div.  Stat  tit  2,  ch.  5,  $  1^ »  Boollenois,  Appx.  p* 
4D,  y> ;  1  BoulJeoob,  687,  68a 

s  Rodeoltar^,  D«i  DW.  Sttt  ttt  S^  cfa*  5,  }  16 ;  ii  BotiUenois,  Appx.  p. 
50;  lB(niU6iiw,68& 
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^r.^.  'x^rkiti.  ^ad  wlicfc  oamre  of  the  oontiact. 
^>r>/m  nrm  ^.?.?<  fft^ryfndmm  htwm  amIraetAs  vera 
pr^^/rxHt  txt :  ytpfA^.^  q'vi  €0  iuwtaat  pertmeatf  quo 
rM  arctiuf.  r^J  remimus  ?2  amtraetu  jbo  temtatur  ipse 
d^JAtf/r^  adeoque  Mp^ctatur.  quoad  ipns  amtrahenteSf 
ffwod  f:o  ip^j,  quod  qHo  in  loco  amtnchm  cdebranty 
ad  ejusdem  Uqes,  formam^  tinculum,  noAoN,  amdi" 
iionemj  totam  denique  negoiii  naturoMij  sm  respedu^ 
comprmunt^  He  proceeds  to  render  die  reasons  of 
his  opinion,  that  this  preference  of  credhors  ccmsti- 
tutes  no  part  of  the  law  of  the  contract,  obfigatory 
in  other  countries,  and  says;  Moreover,  what  does 
not  arise  from  the  act  of  man,  but  simplj  from  the 
authority  of  the  law,  of  which  sort  all  priidleges  of 
preff;rcnce  among  creditors  are,  it  should  be  said, 
tliat  the  authority  of  the  legislator  has  no  eflect  upcm 
prr)[iorty  not  subjected  to  him,  when  the  controversy 
rospocts  the  interest  of  third  persons,  or  of  other 
creditors,  who  have  not  contracted  in  that  jdace,  and 
who  consequently  have  submitted  themselves  to  the 
laws  of  that  place.  Besides ;  it  is  manifest,  that  we 
do  not  exercise  these  sorts  of  privileges  upcm  the 
{H^rsons  of  debtors,  because,  being  directed  upon  the 
property,  they  have  their  place  properly  amcmg  all 
the  rriHlitors.  Ceetemm^  si  quid  nan  ab  aetm  horn- 
inis,  sed  a  potestate  legis  projicisciiurj  cujusmodi 
.<Hnt  pra'tationis  privilegia  omnta,  dicendwm  est  nm 
h'i^i.^htoris  nullam  esse  in  bona  sibi  non  subfeeta  tertii 
tr.^fHrtu^  >rif  creditorum  aliorum^  qui  imbi 
i::rs.^nni  uegotium^  nee  legibus  loci  istius  se 
rinL     Ad  luec  constat  privilegiis  i^is  non  qgi  m  deb- 

-  KvKU•tt^ll^;.  De  Dir.  StaL  tit  3,  ch.  5,  §  16;  9  BoQikaois  Afps-p. 
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iiaris  personam^  utpote  qum  in  res  direclUj  locum 
habeatU  inter  creditores^ 

^  325  g.  Rodenburg  farther  insists,  that  the  same 
nde  applies,  when  the  debtor  has  changed  his  dorai- 
cil  to  another  country.  If  in  the  country  of  his 
original  domicil,  where  the  contract  is  made,  there 
would  be  a  privilege  thereby  created  upon  the  mova- 
bles of  the  debtor,  and  he  aftenvards  removes  to 
another  country,  where  no  such  privilege  exists,  Ro- 
denburg  says,  that  although  it  might  seem,  that  tlie 
privilege  ought  still  to  continue  on  his  movables  in  his 
old  domictl,  yet  the  true  rule  is,  that  the  law  of  the 
new  domicil  is  to  prevail ;  for  movable:^  are  governed 
by  the  law  of  the  domicil.  Nee  aliud  de  eo  debitort 
dicendum  est,  qui  in  loco  illo  privUegii  dmiicilium 
foverii  tempore  ceUbrati  contractus ;  qtiamvis  enim  vi- 
deri  pmsit  Jus  iilud  prmlationis  creditori  per  leges  loci 
dumicilii  in  rebus  mobilibus  legitinie  q^ussitumj  subse- 
cuid  domicilii  mutalione  non  debere  amitti;  mobilia 
tamen^  in  quibus  prions  domicilii  lege  tenuit  prmlatio- 
tm  priml^um^  iraductis  alio  domesticis  laribus^  tra- 
ducuntur  quoque  in  leges  novi  domicUiiy  edque  lege 
admimsirantur ;  mutatiotie  enim  domicilii  mulatur  et 
moblHum  conditio  corum^  qum  in  manum  aliis  tradita 
nan  sunl^  etiam  dispendio  terciiJ^ 

§  325  A.  In  regard  to  immovables,  Rodeaburg 
IkiIJs,  ibatt  if  there  is  either  an  express  or  tacit  hy- 
pothecalion  or  lien  by  the  law  of  the  domicil  of  the 
debtor,  whidi  is  not  equally  allowed  by  the  law  of  die 


>  Rodenburg,  Do  Div.  Stot  tit.  2,  ch.  5,  §  16;  2  Boullenow,  Appi.  j>, 
S0\  1  Bouilenoii,  666 1  3  Burge,  Comm.  on  Cal  and  For  Law,  Ft  %  ch. 
»,  Ik  770,  771. 

t  Rodvi^Qij;.  De  Div.  Stat  lit  2,  ch.  5^  {  16;  2  BouUenoia,  Appx,  p. 

y ;  1  BoaUeaoii,  686, 639 ;  3  Bargee  Comm.  on  CoL  and  For.  Law,  Pt 

,  ck  90»  p.  770, 771. 
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situs  thercofy   the  law  of  the  sUus  or  ntuatioo  is  to 
govern  ;   and  that    the  creditor  will  in  vain  seek  to 
assert  any  right   of  priority  or  privilege;  fcr,  as  no 
man  has  authority  expressly  to  create  such  a  chaige 
under  a   foreign   law    by  a  judicial    proceeding,    so 
neither  can  the  foreign  law  itself  exert  •  sudi  an  au- 
thority ;  since  real  statutes  have  no  operation  beyond 
the  territory,  where   they   are   enacted.     Tandem  ut 
ad  immobilia  transeam.    Fac,  jus  tacUa  seu  IqaSi 
hypothectB  non  obtinere  idem  in  loco  rei  site,  91NMI 
obtinet  tu  loco  domicilii  debitoris,  dicendum  friutra  est 
esse  creditoremj  qui  hujusmodi  hjffothec^e  ol4atti  pn- 
oritatem  sibi  asseruerit;  cum  tBque   atque  tifnuim 
facto  hominisj  coram  uno  judicio,  hypothec€S  nen  d/i- 
vinciri  nequeunt  alterius  territorii  bona^  ita  nee  bgif 
ullius  potestas  est  afficere  pnedia  extern ;  quod  jfaMi 
realia  territorium  non  egrediantur}    The  result,  tbeie- 
forc,  of  the  doctrine  of  Rodenburg  seems  to  be^  tbit 
the  proper ^/brtim,  to  decide  upon  all  questious  of  the 
priorities  and  preferences  of  creditors,  u  the  phoe  of . 
the  domicil  of  the  debtor ;  and  that  the  law  of  thit 
place,  and  not  the  law  of  the  place  of  the  ooutiac^ 
is  to  govern  in  all  cases  of  such  priorities  and  pB- 
fcrenecs,  in  respect  to  movables  situated  in  Us  phoe 
of  domicil.    But  as  to  movables  situate  elsevHierB^  ai 
well  as  to  immovables,  the  law  rei  siUe  is  to  goma; 
although,   to  prevent   confusion    and    inoonvenisae^ 
the   administration    and    adjudication    thereof  is  sO 
cases  is  to  be  by  the  forum  or  tribunal  of  the 
domicil.^ 


1  Rodenburg,  De  Div.  Stat  tit  2,  ch.  5,  §  16 ;  S  BouIleiiOH^  A|pL^ 
50,  51 ;  1  Boullenois,  680,  GOO ;  Id.  Obierv.  30,  p.  818  to  pi  87SL 

3  1  Boullenois,  Observ.  30,  fi.  818  to  p.  89a—  Ai  tlie  woifc  ef  ] 
burg  19  rarely  found  in  our  Libraries,  and  the  lobjeet 
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^  325  I.  fioullenois  in    commentiDg  upon   Roden- 

burg  s^ys^  that  every  hypothecation  or  privilege  upon 

pfopeity  is  to  be  deemed  a  real  right  (jus  ad  rem^  or 

jm$  M  ft)»      An  action  without  any  hypothecation  o^ 


is  of  greiit  prftcticftl  consequeoce,  it  may  be  uieAil  to  Bubjoin  the  whole 
pMMge  in  this  note.  *^ Pergamusquiercre  ulteriuSt  credltoribus  de  pnela- 
ttone  cooiendentibuBi  quod  Jus  cujusque  loci  oportetU  tuspicerc.  Primum 
QtaiDiir  ralgata  D  D.  distinctione,  quk  scp&mntur  ea^  que  lids  fonnam 
coocernuDt  ac  ofdiEiatioiiem,  ab  iis,  qute  decijioDem  aut  maieriam.  Lis 
ordinandai  secundum  morem  loci,  in  quo  ventilatur.  Ut,  si  judicad 
«ieequendi  cauaft  bona  debitoria  distrahanturi  qui  fiolvendo  sit,  estecu* 
fato  poragatur  eo  loci,  ubi  bona  aita  aunt,  aut  in  causam  judicati  capi- 
Qiitur.  Sin  ceaaent  foro  debitor,  aut  propalam  deaierit  ease  solvendo, 
tit  iati  mobilium  capionl,  aut  ulli  omnino  execution!  non  sit  ultra  locus, 
facti  Jam  omnium  creditorum  conditione  pari,  di^putatio  de  pnvilegiis, 
aut  concuTBU  creditorum  vcniat  instituenda,  ubi  debitor  habuerit  dom- 
icUium.  Undo  cum  apud  noa  relictis  fortunia  solum  vcrtisaet  debitor 
obcratua,  ac  ret  ejus  aitaa  in  Hollandia  venum  proscriberet  curator, 
cfedilorea  Hollandi,  apud  Provincial  su©  Curiam  venditioni  inlerce- 
dentea,  cauai  ibidem  ventilate,  tulerunt  repulaam :  audito  in  eo  curatore, 
quod  apud  nos  auper  tuuTtrais  debitoria  facultatibua,  adeoque  et  pretio 
cat  fenditione  ilia  redigendo,  ab  uno  eodemque  Judice  perajagenda  de^ 
ddeodaque  ait  creditorum  contentio:  ex  communi  scribentium  placito. 
Ob  manifbitam  quoque  cauaie  continentiam,  ne  super  creditorum  Jure 
*i  ditemii  Judicibua  diaaone  acntenti^  pronuntientur*  Hcec  de  Utia 
ordinatofiis^  Aliud  fere  k  pnccedentibua  obtinere  dixeria  in  ejuadem 
deeisoriia:  Jiia  enim  creditorum  auper  prioritate  in  bouia  debitoria 
opofU^t  4  locOp  ubi  distnicta  bon&  aita  aunt,  velle  ease,  inteJIi- 
Et  qutdem  dc  roobilibus  si  qua^rator,  cum  semper  ibi  esse  exia- 
r,  ubi  Crt>ditor  [Debitor]  Ibvet  domicilium,  cujas  ossibu;}  vugs  be& 
r«s  iDtcUigniitiir  adherere,  utique  ex  lege  ejuadem  domicilii  diacuticnda 
caiMa  ereditoram  oat  Hcc  ita  niai  foraan  executlo  directi  sit  in  ejus 
dabitorb  mobilia,  qui  adhuc  in  posaeasione  auorum  bononim  ait,  feret 
emm  turn  creditor  diltgentiie  ac  vi^ontiee  sun  prcemium,  si  quod  eo 
nomine  loci  mores,  ubi  in  causam  judicati  ceperit  mobilia,  pne  aliis 
craditoribus  ipai  indulserint;  quod  privilegium  illud  non  tarn  proficisca- 
tar  ex  credlto,  qii4m  «x  actu  ipso  executionia,  quik  alios  creditor  pne- 
Ttrtit,  adeoque  hajc  res  tanquam  concemens  exequendi  ordineroj  legem 
tecipial  i  loco,  tibi  ilia  peragitur,  ac  pneterea  pignus  illud  judiciale 
ita  coQStitueDS  Judex  in  bonis,  apud  se  in  causam  judicati  captis, 
diettiir  aupplero  viccm  debitoris;  ut  perinde  res  habeatur,  ac  si  ipse 
dtbttor  boos  ilia  eo  loci  pignon  trmdidiaaet  Hsc  iCa  ai  in  uno  loco 
debttoris  att  donucilium.**    Again;  **Fac  forts  cootiactum  celebratum, 
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privilege  is  purely  personal.  The  existeiioe  of  a  nd 
right  must  depend  either  upcm  local  ofdinaBoes^  or 
upon  the  law  of  the  51/115  of  the  proper^;  and  if  Ae 
law  of  the  silus  differs  from  the  mdinanrescf  the 


ubi  per  mores  ejusdem  loci  Jm  prclttioiiif  in 

petit,  locus    videri    posset   atxendendos   e«e 

eo  quod  obJigatiooes   dirigi  solesjil  a  loco,  abi 

non    esse    re^piciendum  locum  contnctm  veto 

qui  eo  duntuat  pertineat,  quo  Td  arctina,  Td 

suo  teneatur  ipse  dibitor,  adeoque  qiecietar  quoad 

quod  eo  ipso,  quod  alio  in  loco  contractom  cddirent,  ad  ( 

fonnam,  vinculum,  modum,  condxtioiieoi,  toCam  dwriqae 

ram,  sui  respectu,  componunL     Cctemm  ai  qui  nam  ab 

sed    k    pc'testate    legis  proficiKitur,  cujmmodi  iot 

legia  omnia,  dicendum  est  rim  Legialatorii  nnDam  earn 

Don  subjecta  tenii  respectu,  aeu  creditaram  alioram,  qui 

gesserint  negotium,  nee  legibos  loci 

constat  privilcgiis  istis   non  agi  in  debiioria  ] 

res  dtrccta,  locum  habeant  inter  creditorea.     Eoquid 

aliezx)  Judici  circa  res  aibi  non  aoppoaitaa,  diapofio 

se  non  contiaxitr      Nee  est,  quod  relanerit  crodilar  1 

spectari  oponere,  atque  debitoris  domicilinin.    ConMat  • 

alio  contrahit,  non  esse  rel  debere  eaie  coodhioiiii  eji 

nihil  imputetur  ei,  qui  in  mobilibns  a  loco  dnmirilln  < 

8us   est  priviiegia,  ad  quern  locum  palam  eat  mobilia 

culpa  non  \-acent  alii,  qui  privilegion  aibi  aiiinjiiiii  4 

Legislatoris  alieni,  cui  de  mobilibos  diaponeiidi  buDbb  J^  m^ 

aliud  de  eo  debitore  dicendum  est,  qui  in  loco  iDo  ] 

foverit  tempore   celebrati  contrmctna:   qoamna 

iilud  prclationis,  credilori  per  leges  loci  domicilii  n 

legitime    qucsitum,  subsecata   domicilii 

mobilia  tamen,  in  quibns  prioria  domicilii  lege  f 

gium,  traductis  alio  domesticis  laribua, 

novi    domicilii,  eaque    lege    administiamiir : 

mutatur  et  mobilium  conditio  eomm,  qoe  in 

sunt,  etiam  dispendio  tertii :  quo  ar| 

usua  est  Senatus  Paris  iensis,  apud  C3io|iul     Et  hoe 

gundus   tradlt,  mobilia  sequi  penonam,  hoe  «il  (a 

ejus  existere,  et  non  aliter  quiun  com 

ut  ad  immobilia  tianseam.      Fac  Jos  tacitB,  MB 

non  obtinere  idem  in  loco  rei  sitSi  qood  ( 

tons,  dicendum  frustra  esse  creditoram,  qui 

tentu    prioritaiem    sibi  assemerit:   com 
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where  the  parties  create  the  hypothecation  or  privi- 
lege, io  allowing  or  disallowing  such  an  hypotheca- 
tion or  privilege,  the  law  of  the  situs  must  govern. 
In    rci^ard  to   movables,   they   are  presumed  to  have 

beir  situs  m  the  place  of  the   domicil    of  the    owner ; 

sd  if  the  law  of  that  domicil  gives  a  privilege  upon 
them,  that  privilege  ought  to  be  regarded  io  every 
other  place,  in  which  those  movables  may  be  foundJ 
fioullenois  in  this  respect  adopts  the  language  of 
Lauienburg.  In  rebus  mobilibus  observari  debent  jura 
illius  loci^  in  quo  Utarum  dominusj  vel  creditor  habet 
doniicilium^  etiam  quando  ag^itur  de  concursu  et  prmla- 
tiane  creditorum?  In  regard  to  immovables,  Boulle- 
nois  adopts  the  doctrine,  that  all  preferences  and 
privileges  thereon  are  real,  and  are  therefore  govern- 
ed by  the  law  rei  sitie.^ 

^  32*5  k.  John  Voet  has  treated  this  question  with 
great  fullness.  In  respect  to  priority  and  pririleges 
in  cases  of  hypothecations,    he    insists,    that,   as  to 


I 


Eiiiitf,  coram  uno  judicio,  hypothecie  nexu  devinciri  nequeunt  alteriQa 
larritohi  bona,  ito.  nec  legia  uUius  poteflUa  est  afficen?  pnedui  extern : 
quod  StAtutA  re&iia  territorium  non  egredi&ntur,  ui  supra  tractatum 
est  ItA  ii  Uollandus,  cut  geiiOT&liter  bona  debitorb  comm  quocun- 
qoe  lloUamluB  jadicioi  hypotbecte  daU  sunt,  apud  dob  cum  reliquk 
creditoriboi  experiatiir  de  pr«l&tione»  profuium  etit  et  liypotbeca  in  bonis, 
in  quacunquQ  Holkndie  parte,  extra  districtum  AiDfitelodamenflem,  sitis ; 
non  «t3tem  in  bonis  tuppoflitis  territorio  nostratium,  quibofl  nutla  sub- 
wmitl  hypothecs*  d&tlo,  nifti  pacta  coram  judice  rei  sttie.  Contra  cum 
aptid  llotlaadot  bypotbeca  generalis  extinguatur  alienatione,  non  jura- 
bitur  creditor  moribiu  oostria,  quibus  rea  ita  obligata  ad  emptores 
liiflitit  cum  mo  ooere.  Hnnff tmilit^r^  ai  teneat  alibi  Consuetudo,  ut  in 
benli  debilorii  cooeiuraQt  creditores,  null^  habitA  ratione  hypothecarum 
^tial«  Statu  turn  profert  Florentututn  Straccha*  Ex  lege  loci  rei  BJtffi 
iiiimenda  crcditorum  cootentio.**  Rodenburg,  De  Div.  Stntut,  tit  2  ch. 
^  1 16;  3  Boullenoin,  Appx.  p.  47  to  p.  5L 
1  I  BmiUtooii,  Obaerr.  30,  p.  832, 833,  da4« 
f«  td.p.6ai. 
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movable  property,  the  law  of  the  domicil  of  the 
debtor  ought  to  govern  the  order  thereof,  as  well,  be- 
cause all  movables  are  understood  to  be  in  the  place, 
where  the  owner  lives,  and  are  to  be  governed  by 
the  law  of  that  place,  as  because  all  creditors,  who 
ought  to  bring  their  suit  in  the  tribunal,  where  the 
property  is  (forum  ret),  are  deemed  in  their  contracts 
to  have  had  reference  to  the  place  of  domicil  of  the 
debtor,  since  in  that  place  the  debtor,  as  the  principal 
farunij  ought  to  be  sued ;  and  also,  because,  if  the 
laws  of  the  place,  where  the  contract  is  made,  or  of 
the  farunij  in  which  the  controversy  respecting  the 
conflict  of  rights  and  preferences  between  creditors 
are  to  be  observed,  inexplicable  difficulties  will 
arise,  or  notorious  absurdities  will  be  faUen  into ;  of 
which  he  proceeds  to  give  some  illustrations.  But 
in  respect  to  immovables,  he  holds,  that  the  law  of 
the  place  of  the  situs  ought  to  govern  in  all  ques- 
tions of  priority  and  privileges.  Immohilia  regenda 
esse  jure  locij  in  quo  siUB  sunt.^ 


1  J.  Voet,  ad  Pand.  Lib.  20,  tit  4,  n.  38,  p.  904.  —  The  wliole  panage 
deserves  to  be  cited.  "  In  questione,  cujus  loci  statuta  in  pnBlatione 
turn  hypothecariorum  turn  chirographariorum  privile^o  nranitonun  spec- 
tari  dcbeant,  dicendum  videtur  secundum  fundamenta  genenlia  in 
tit  de  constitut  Princip.  parte  alterd,  de  statutis  propotita.  In  mobili- 
bus  dcbitoris  bonis  ilium  observari  oportere  prelationis  ordinem,  qui 
in  loco  domicilii  debitoris  probatus  est;  turn  quia  mobilia  omnUy 
ubicunque  existentia,  illic  domino  suo  prcsentia  esse  intelligiiiitori  nc 
propterea  isto  quoque  jure  regenda  sunt ;  turn  quia  creditores  omnea^ 
qui  scqui  in  agendo  debent  forum  rei,  etiam  maxime  locum  domicilii 
in  contrahcndo  respexisse  videntur,  quippe  in  quo  precipue  debitor, 
velut  in  foro  pneprimis  competcnte,  conveniendus  est;  tarn  denique, 
quia,  si  leges  vel  loci  in  quo  contractum  est,  vel  fori  in  quo  de  credito- 
rum  prelatione  ac  concursu  disputatur,  observandos  cenaneria,  ant  in- 
explicabilibus  te  difficultatibus  implicaturus  es,  aut  ad  notabilea  delap- 
surus  absurditates.  Etenim,  si  contractuum  singulorum  loca  apectari 
debcre  contendas,  explicari  non  poterit,  quid  fieri  debeat,  ai  in  Hollan- 
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^  325  /.  Matthaeus  holds,  in  a  great  measure,  the 
flame  opinion^  and  has  discussed  the  subject  at  large. 
The  whole  passage  is  too  long  for  insertion  in  this 
place ;  but  a  moderate  extract  will  present  his  \iews  in 
a  very  clear  manner.  Speaking  of  movables,  he  says ; 
Quatitum  igitur  ad  res  mobiles  attinei^  tametsi  omnes  sint 
gusdem  generis  atque  naturm^  tnotu  tanien  et  quiete  dis- 
ipossutiL  Eartim  enim  alice  nullo  certo  loco 
p,  hue  illuc  feruntur  tnifmtUurve ;  veluti  merces 


iuL,  Frifli^  AngUA,  lulii,  Hispanii  divem  per  eluideiii  debitorem  coq- 
tncuis  initi  tint,  qunnim  regionum  umnqs^que  divenis  ex  parte,  quin 
et  flubiode  contrarib  de  protopraxi^  legibiis  utitur,  duin  in  Anglia 
tut  HoUandia  cotitmhens  ex  legibuB  Anglicants  aut  HoUandicis  pre- 
Ibni  desiderabit  ei,  qui  m  Friai4  contraxit ;  hie  vero  ex  FriaiiE  legibua 
ccmUmrtii  potior  ease  telit  eo,  qui  m  Hollaiulia  vel  AngU4  efi*ecit  sibi 
devinctutn  debitorem.  Quod  «  locum^  ubi  mobilia  prosciibuBtur,  et 
judicium  concumus  Inter  credHorea  agitatur^  apectandum  existimea 
quasi  diathbutio  pectmiarum  inter  creditoiea  p<u9  et  aequela  execu- 
tionis  ait,  (poaito,  qucni  alibi,  qu&m  in  loco  domicilii  pontremi  debitoris 
clNPrati  mobilia  f  endi  et  lis  de  protopraxi^  agitari  possit,  cujus  contra- 
nttin  wpod  nos  mtoc  obtioere,  supra  x*  t  num*  12.  dictum  eat)  abstirdum 
tUad  inde  aequeretur,  quod  tunc  non  mobilium  tantum  aed  et  inuno* 
bUium  intuitu  Icgea  loci,  in  quo  judicium  de  protopraxii  agitur,  obser- 
vuide  forent;  com  non  nunua  distributio  pecuniio  ex  immobilibus,  quam 
«i  mobilibtts,  redaeie  dki  deb^ret  oxeeutionia  aequela  aut  pars ;  atque 
ilik  iaralt  iiWDobtlia  non  ex  lege  aitua  regi,  sed  incerti  juris  subessfi 
dttfMtitiofliii  prout  in  hoc  vel  illo  loco»  diversia  Juhbua  utcnte,  contendo 
fWtt  inter  creditorea  inatitula  de  pnrlatione.  Quinimo,  posito  illo 
jote,  quod  judieium  uniironcale  concmsua  creditorum  in  eo  loco  venti- 
Uri  debeal,  in  quo  debitor,  cum  morsretur  aut  foro  cederet,  domiciJium 
hftbttit,  mm  in  arbitjio  debibons  poaitum,  ut  migrando  de  loco  in  locum 
cmditQtm  non  privitegiatos  efficeret  privilegiatoe,  bxpothecam  legalern 
Ibotrel  etiii  mecl,  aliia  intenre,  pnmt  aliud  atque  contfarium  domicilii 
priofia  «ui  rsi  site  legibue  jus  in  no?iaairoi  domicilii  loco  vjguerit : 
quod  in  immobilibua  loco  certo  alligatia,  nee  arbitrio  domini  sttum 
bus,  ferendum  non  est ;  sed  potius  (cum  jam  ad  immobilia  nos 
ratiocinium)  in  immobiUum  pretio  inter  creditorea  secundum 
cujuaque  privilegium  distribuendo  aervandie  erunt  leges  locorum  illorum, 
in  quibua  immobilia  iingula  exiatunt,  idque  conveuienter  regula;  in 
lit.  4a  oonatit  Priocip.  parte  alteri  de  statutia  num.  \%  firmatv,  ac 
dkttntit  looDobilk  regeoda  caie  jure  loci,  in  quo  aita  iunf* 
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in  itinere  deprehenscBj  et  ut  hodie  fieri  sokt^  arresto  re- 
tenUe  :  aline  veto  certo  loco  disposita  quiescufU ;  vdud 
instrumentum  et  supellex^  quam  paterfamf  pradunum 
instruendorum  gratia  in  provinciam  misit :  item  Jme 
beslitBj  et  piscesj  et  reliqua  animaliaj  qiM  in  Jundis  ha- 
bentur  fixturm  et  propagalionis  gratia.  Quacunque 
ejus  generis  depreheiidutUw^  ut  certo  loco  pnediove 
affixce  non  sintj  in  iis  haud  dubie  superior  definiiio  ob- 
servanda  est.  Cum  enim  maxim^  in  malu  sintf  ac 
incertis  quasi  sedibus  vagentur,  nihil  prcpius  est^  quam 
ut  in  disputatione  de  prnerogativa  creditorum  ^ctemus 
domicilium  debitoris.  Qu<b  vero  loco  affixa^  aiU  certis 
possessionibus  otiributiB  sunt,  ea  naturam  prmdiorum 
sequunturj  ejusque  promncice  esse  censentur^  in  qvA  prm-- 
dia  sita  sunt.  Unde  dicendum  videbaiur^  in  his  rebus 
spectandas  esse  leges  ejus  locij  ubi  pnedia  siia  mnif 
non  ubi  domicilium  debitor  habet.^  Again ;  referring 
to  objections,  which  might  be  made,  he  says ;  Illud 
etiam  objici  poterai  definitioni  nostne:  In  contract 
tibus  spectandas  esse  leges  ejus  lodj  ubi  eontractum 
est  J  vel  in  quern  solutio  destinata  est :  his  enim  legi- 
bus  contrdietUes  ultro  subjecisse  se  inieUiguniur. 
Igitur  in  creditorum  quoque  conientione,  nan  semper 
leges  domicilii^  sed  si  alibi  eontractum  sU^  loci  can- 
tractus  sunt  observandae.  Respondeo:  Si  ex  amr 
tractu  agaturj  spectari  quidem  leges  ejus  locif  ubi 
eontractum  estj  non  tamen  in  omnibus  contrauersOs. 
Etenimj  si  de  sdennibus  qweralur^  si  de  laco^  4e 
tempore^  et  modo  obligationisj  tum  quidem  locum  con-- 
tractus  observamus:  sin  de  materia  obligaUaniSf 
seu  de  rebusj  qum  in  cam  deducuntur^  ejus  lad  hahen- 
da  ratio  est,  ubi  res  siim  sunt.      Situm  auiem  cum 

1  Mattheua,  De  Auctionibus,  Lib.  1,  ch.  21,  n.  85, 36;  pi  99(5. 
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dicimuSf  prmdia  demtamm:    hmc  enim  proprie  sita 
iftMUlur,    nan    eiiam   res    mobiles.     In    disputaiione 
veri  atdiiorum  de  prmrogalim^  quo  minus  locum  con- 
tmetus   speclemus,  ipsa  quodammodo   rerum    natura 
impedimenta  est*     Quid  enim  si  obiBrtUus  cum  muliis 
contraxeriU  et  varits  quidem  in  locis^  vario  ac  diversa 
jure  uieniibus:   veluii  RomtB^   Lugduni^  Antuerpuse^ 
Jmsklodami^  Daniisci^  GenutB^  etc.  qui  poterit  spectmi 
loeus  contractus^  et  cujus  poHssimum  loci  leges  spectabis 
ciira  manifesiam  atiarum  creditorum  injuriam  9     At  lo- 
cum domicilii  debiioris  possis  obsenrvare  ciira  cujusquam 
injuriam^  dum  omnes  cujuscunque  geniis  aut  nationis 
cum  aliquo  debitore  contrahentes^  domicUium  ejus  spec- 
tasse^  acfortunam  judiciorum  ibidem  experiri  valuisse 
mdeanlur.     Postremd^  oppani  poierat^  nan  tarn  dom- 
icilium  debitoris  spectandum   esse^  quam  eum  locum, 
ubi  bona  proscribuntur,     Executionis  enim  sen  pars, 
se9$  appendix^  et  sequela^  videtur  esse  ilia  distributio 
pecuniarum  inter  crediiores.     Cammuni  auiem  calculo 
doctorum  traditur,  in  executione  facienda  sjiectandum 
eum  locum  ubi  execuiio  sit*     Verum  hunc  obicem  ita 
facile  removebimtis^  si  cogitaverimus  cammunem  illam 
senteiUiam  de  ordine  et  solennibus  executionis  duntich 
xat    loqui^  non  eiiam  de  ipsa  creditanm  conientione 
et  causa^  qu<E  inter  eos  vertitur  :  hrnc  enim  incidit 
quidem  in  executianem,  ab  ordine  iamen  executionis 
eefmrata  eet.     In  iis  auiem,  quce  ad  causes,  decisianem 
pertinent,  non  illicd  locum  judicii,  sed  aniiquiorem  ali- 
fuefn^puia  domicilii,  interdum  contractus,  aliquando 
mtmm  rei  spectamus.     Insiari  poterat :  Si  ad  decisia- 
nem   causm   perlinet  disputaiio  ilia  creditorum,  jam 
leniia    lute    premetur    alio    argumento:    Nemjw, 
Iquod  in  decisariis  litis  observandm  dnt  leges  ejus  loci, 
cantractum  est.     Sed  re^pandetur,  hoc  turn  pro- 
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cedercj  cum  inter  creditorem  ei  debitarem  lis  vertUur: 
cum  vera  plures  creditares  ejusdem  debitoris  de  ptW' 
rogaiiva  disputant^  locum  domicilii  debitoris  specta- 
mus;  quia  locum  contractus  citra  ifguriam  aliorum 
spectare  per  rerum  naturam  non  possumus  :  nuUo  certi 
modoj  cum  idem  debitor,  qui  variis  in  lods  negotiari 
solely  habuerit  variarum  gentium  atque  locorum  credi- 
tores:  puta  Italosj  Crallos,  Belgas,  Germanos^  Hts- 
panosj  etc.  Hie  enim  constituere  non  possis,  cujus 
potissimum  loci  leges  sint  spectandte :  ut  tnUem  omni' 
urn  simul  locorum  leges  atque  mores  spectentur,  rerum 
natura  non  patitur} 

^  325  m.  And,  then,  referring  to  immovables,  he 
says;  Quantum  ad  res  immobiles  attinet,  videndum^ 
an  recti  separavertmus  hypothecam  h  privilegio:  ita 
ut  in  (Estimandis  viribus  hypothecs  spectemus  eum 
locum,  ubi  pradium  situm  est;  in  privilegio  inter 
hypothecarios  exercendo,  domicUium  debitoris  f  Ar- 
gufnentum  enim,  quo  usi  sumus,  infirmius  videtur: 
Privilegium  concernit  personam:  igitur  domicUium 
debitoris  in  eo  spectandum.  Quasi  verb  non  sit  du- 
plex  privilegiorum  ratio:  ita  ut  alia  quidem personm, 
alia  rei  sen  causes  data  sint.  Deinde,  non  videtur 
ilia  necessaria  consecutio:  privilegia  personam  con- 
cemunt;  igitur  personam  comitantur,  quocunque  lo- 
corum commigraverit.  Eienim  illo  duntaxat  jura  qum 
personte  qualitatem  aliquam  imprimunt,  comitari  per- 
sonam  solent :  veluti  si  quis  minor,  fatuus,  prodigus^ 
infamisj  declaretur :  Vitium  enim  hoc  perdurat,  et 
quocunque  locorum  te  contuleris,  circumferes  tecum 
notam  illam  et  qualitatem  in  loco  domicilii  tibi  impres- 
sam.     At  pririlegiumj  quod  personre  conceditur,  mU- 

1  Matthttu^  Dc  Auctionibiu,  Lib  1,  ch.  91,  n.  37, 38»  39,  40^  p.  396^ 
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lam  (pmlitaiem  perstmm  imprimit^  nullam  notoM  inurit : 
camiiari  ergo  personam  non  poierit  in  earn  proviticiamf 
in  qua  forte  primlegiuni  cessaL  Sed  imprimis  illud 
obgtcU^  quod  privileginm  detur  quidem  persotus^  tamen 
in  bonis  debitoris  exercendum,  Ut  autem  in  pr(ediis 
debitoris  in  alia  pravmcia  sitis  exerceam  ptwUegiumf 
man  possmU  miht  tribuere  ii^  qui  in  loco  domicilii  debi^ 
toris  jura  condwU :  quippe  quorum  jurisdiciimii  ager 
idterius  terriimii  subjectus  non  sit.  MobUia  dunkixaif 
qma  personam  comitantur^  jurisdidioni  eorvm  aidfjecta 
tndeniur^  quocunque  in  loco  reperianiur.  Jtaque  si 
wndier  nupseiit  in  Fri^^ia^  ubi  dotes  suni^  dotiumque 
pritilegia:  distrahunttir  manti  prmdta  in  Gelriaj 
Hotlandia^  Trajecti^  ubi  ne  dotes  quidem  ver€e  mmI, 
nedum  dotium  privilegia:  non  videtur  muJier  inter 
hfpotkecarios  habitura  privilegimn^  quotl  haberet^si  in 
Frisia  sita  pnedia  dlstrahereniur.  Valde  erUm  ab^ 
ifii  «V,  velle  hypoihecariis  earn  prmferrh  quam  ne 
mt  quidem  Gelri  inter  hypoihecaru^.  His  de 
r  generalius  cancludendum^  sipe  de  piribus  hypothe- 
em^  sive  de  privilegio  inter  fu/pothecarios  exercendo 
toquamur^  in  prmdiis  spedandas  esse  leges  ejus  loci^ 
ubi  pr€tdia  sita  mint,^ 

^  325  n,  Ma!vius  acihcres  to  the  same  rule  in  cases 
of  movables,  that  is  to  say,  that  the  law  of  the  4iQiikil 
of  tiie  debtor  is  to  goveru  in  all  cases  of  p^eimcM 
and  privileges.^  D^Argentre  adopts  the  same  opin- 
ion ;  Qtmre  stMutum  de  bonis  mabilihus  vere  permmaie 
est^  et  loco  domicilii  judicium  sumit ;  et  qtiodcunque 
Judex  domicilii  de  eo  statuii^  ubique  locum  obtinei^ 


^  MfttOieus,  De  Aocttonibus,  Uh.  ],  ch*  31,  n.  41,  p.  296,  299. 
t  Miifii»i  ad  Jw,  Labe^iwe,  Lib.  3,  tit  1,  ait.  11,  d.  ^  to  o.  35^ 
.  ^  D'AfftBtf^  de  Britoo.  Ug.  Ail  318,  Gioai.  6,  n.  30,  pw  6S4. 
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Burgundus  may  also  fairly  be  presumed  to  hcid  die 
like  opinion.  De  cetera  mobilia  ibi  esse  dicemus^  ifU 
quis  instruxit  domicilium ;  et  ideo  quodcumque  Judex 
domicilii  de  iis  statueritj  ubique  locorum  obtinet^  sive^ 
quod  persona  ibi  estj  aut  esse,  semper  intelligitur,  site 
quod  ibi  rerum  suarum  summam  coHocavit.  Et  sic 
inteltigendum  est,  quod  dicimus  mobilia  sequi  perso- 
nam,  hoc  est^  in  domicilio  ejus  existere^  et  nan  aliter 
quam  cum  domicilio  transferri.  Nee  rejertj  eadem 
bona  in  loco  domicilii  reperiantufj  an  nan.^  Many 
other  jurists  assert  the  same  doctrine.*  Still,  how- 
ever, (as  has  been  already  intimated,)  all  foreign 
jurists  are  not  agreed  in  this  doctrine,  at  least  not 
without  many  modifications  thereof.' 

^  32.5  0.  But,  whatever  may  be  the  differences  of 
opinion  among  them,  as  to  the  operation  of  the  rights 
of  preference  or  privilege  of  creditors  upon  movaUe 
pro[>erty,  situate  in  fact  in  a  foreign  country,  there 
seems  to  be  a  great  preponderance  of  authority, 
although  certainly  not  an  universal  agreement,  in 
respect  to  immovable  property,  in  favor  of  the  doc* 
trine,  that  the  law  of  the  place  rei  sitte  ought 
to  prevail,  as  to  the  denial  or  allowance  of  such 
preferences  and  privileges/  Paul  Voet  expressed 
the  general  sense,  when  he  said ;  Vera  immobilia  re* 
guntur  locorum  statutist  ubi  siia ;  etiam  quoad  ea,  si 
de  (Estimandd  hypothecd^  aut  deprivUegiis  inter  hjpotke- 
carios  agatur^  non  inspiciendus  erit  locus  domicilii^  vel 
debitorisj  vel  creditorisj  verum  locus  statuti^  ubi  jacent.^ 


1  Burgundus,  Tract  2,  n.31,  p.  lia 

9  1  Boullenois,  Observ.  30,  p.  834,  835,  840. 

3  Ante,  §  322  b,  §  322  c. 

4  Ante,  $  322  to  §  325  m;  Post,  §  362  to  §  373. 

5  P.  Voet,  de  Stat  §  9,  ch.  2,  n.  8,  p.  267,  edit  1715 ;  Id.  pi  2aSl^  edit 
1061. 
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An  easy  example  ma;  illustrate  the  importance  of  the 
dtttiDctiOD.  Suppose  a  contract^  made  in  Massachu- 
setts for  the  sale  of  lands  lying  in  New  York,  by 
whose  laws  the  vendor  has  a  lien  for  llie  unpaid  pur- 
ofcuBe  money^  and  by  the  laws  of  Massachusetts  there 
would  in  such  a  case  be  no  lien,  if  the  land  were  in 
Massachusetts ;  the  question  would  then  arise,  whether 
any  lien  attached  on  such  a  contract  on  the  land. 
According  to  the  opinions  of  the  foreign  jurists  al- 
ready referred  to^  the  law  of  the  rei  5tte,  and  not  the 
law  of  the  place  of  the  contract,  would  attach  upon 
the  contract ;  and  consequently,  a  lien  for  the  unpaid 
ptirchase  money  would  exist  on  the  lands  in  New 
York,  although  no  such  lien  would  exist  in  Massachu- 
?tetts  under,  or  in  virtue  of  the  contract-* 

§326.  Lord  Ellenborough  has  laid  down  a  doc- 
iriue  essentially  agreeing  witli  that  of  Huberus* 
"  We  always  import,'*  (says  he,)  "  together  with  their 
persons,  the  existing  relations  of  foreigners,  as  be- 
tween themselves,  according  to  the  laws  of  their  own 
oomitries;  except,  indeed,  where  those  laws  clash 
with  tlie  rights  of  our  own  subjects  here,  and  one 
or  other  of  the  laws  must  necessarily  give  way; 
in  which  case  our  own  is  entitled  to  the  pref- 
erence. This  having  been  long  settled  in  principle, 
and  laid  up  among  our  acknowledged  rules  of 
jurisprudence,  it  is  needless  to  discuss  it  farther."' 
The  Supreme  Court  of  Louisiana  have  adopted  a 
lilde  more  modified  doctrine,  coinciding  exactly  with 
that  of  Hubcrus ;  **  That,  in  a  conflict  of  laws,  it 
must  oftener  be  a  matter  of  doubt,  which  should  pre- 


1  See  GilAui  v.  Browz^  1  Matoa,  R,  219, 020,  ^l ;  S.  C.  4  Wbe&t  E* 
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vail ;  and,  that  whenever  that  doubt  docs  enty  4be 
court,  which  decides,  will  (»efer  the  law  of  tea  omi 
country  to  that  of  a  stranger.^  And  if  the  poBWro 
laws  of  a  state  prohibit  particular  eoBtncCs  fium 
having  effect  according  to  the  rules  of  die  oouttiy, 
where  thej  are  made,  the  former  must  pievail*''* 

^  327.  Mr.   Chancellor    Kent   has  laid  dofwm  Ae 
same  rule  in  his  Commentaries,  asi*  stated  bj  Ha- 
benis,  and  Lord  Eilenborough,  and   has  said ;  **  But 
on  this  subject  of  conflicting  laws,  it  way  be  geseiaUy 
observed,  that  there  is  a  stubborn  principle 
prudence,  that  will  often  intervene  aad  act 
trdling  efficacy.    This  principle  is,    that  ykkm  the 
Lex  loci  contractus  and  the  Lex  farij  as  to  '■"^^■'^•■■g 
rights  acquired  in  each,  come  in  direct  ooUiibav  the 
comity  of    nations    must  yield  to  the  positife  bur 
of  the  land.    In  tali  conflictu  magis  esty  stf  jm  mm^ 
trunij  qnam  jus  aHenum^    servemus.^^^    Mr 
has  expressed  his  own  exposition  ti[  the  Si 
trine  in  the  following  tenns.    **  It  may  be 
erally,  that,  with  respect  to  ccHitracts,  of 
able   property  is  the  subject,  the  law  of  ths 
in  which  the  contract  is  made,  will  in  i 
exclusively   prevail,  although  the  contract  is  ts  be 
performed  in  another ;  and  that  in  those 
which  it  does  not  prevail,  the  law  ef   tie 
where    the    contract   is  to  be  performed^  ittBM'k 
adopted.    But    this    conclusion   is  sulgeet  tiTiiM 
qualifications  and  exceptions.     If  a  right,   nUelf  ii 
claimed   as  resulting  from  the  contraet,  or  if  is  set 

--■       -        ■  ■  ■      •  ■  -         I     II       !■      "^ 

1  Mr.  Justice  Porter  in  the  caie  of  Saul  v.  Hb  Craditon,  ITMietK^ 
506. 
9  Id.  p.  586,  587. 
3  2  Kent,  Ck>oim.  Lect  39,  p.  461,  3d  edit 
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or  disposition  affect  the  interest  of  third  parties,  as 
the  creditors  of  the  o^raer,  resort  must  be  had  to 
the  law  of  his  domicil  to  determine,  whether  that 
right  exists,  and  whether  he  was  competent  to  do 
the  act  or  make  the  disposition-  A  preference 
claimed  by  a  creditor  an  the  estate  of  his  debtor, 
by  virtue  of  the  contract,  and  a  disposition  made 
by  a  debtor,  which  might  be  void  against  his  credi- 
tors, are  instances  of  this  exception.  The  law  of 
a  foreign  country,  is  admitted,  in  order  that  the 
contract  may  receive  the  effect,  which  the  parties 
to  it  intended-  No  state,  however,  is  bound  to  ad- 
mit a  foreign  law  even  for  this  purpose,  when  that 
law  would  contravene  its  own  positive  laws,  institu- 
tbns,  Of  policy,  which  prohibit  such  a  contract,  or 
when  it  would  prejudice  the  rights  of  its  own  sub- 
jects."* 

327  «.  A  question  involving  considerations  of  this 
nature  came  recently  before  the  Supreme  Court  of 
LouiMdna-  It  was  a  suit  brought  in  Louisiana  upon 
a  bottonu^y  bond  of  a  peculiar  character,  given  by 
the  owner  of  a  steamboat  in  Cincinnati  (Ohio),  and 
pledging  the  vessel  for  the  repayment  of  a  sum  of 
money  and  interest  lent  to  the  owner  for  a  year. 
The  !itcamlx>at  had  in  the  intermediate  time  been 
sold  in  Kentucky  to  a  purchaser  with  notice  of  the 
lien,  and  she  was  at  New  Orleans  at  tJie  time  of  the 
suit  brought ;  and  the  object  thereof  was  to  enforce 
the  hypotliecatiou  or  lien  created  by  tlie  bond.  Va- 
rious   objections    were    taken    in    the   defence;  and 


t  Wmg^  Cmauu  on  CoL  ftnd  For*  Iiiw«  Ft.  2,  ch.  20,  p.  77g,  m» ;  Id* 
b770»    See  ^io  Fcslijc,  Conflii  des  Lois,  Revue  Etnmg.  et  Fmuf.  Toiu. 
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hiiK€iz  iMm  wn  oe  ooMiniQO,  tbat   no  lien  was 
cnAied  m   soca  &  c»e  sv  ike  bus  of  Louisiaiuiy 
wbere  Ti:>e  soil  w^ss^  broossa.      Mr.  JwttSce  Porter,  in 
deiireniif  ukt  op cijgd  c<  oe  Court  on  tins  occasion, 
said:  -Ba:  a  i:^jre    MnftftUe  objection  has  been 
raised    asainsi    tbe   KCTbiirr   of  the   proceedings. 
The   ctamtes  and  juii^wieape  of  Louinana,  it  is 
contended,  onlj  cooler  die   pnrilege   of  sequestra- 
tioo  to  enibrce  liens  sir^  br  its  laws;   and  that, 
in  aid  of  which  ihb  remedj  was  extended  here,  was 
notCMie,  that  had  any  face,  or  conferred  any  priv- 
ilege in  our  state,  thonsh  it  nught  have  that  eflfect 
in  the  country,  where  it  was  made."    *'  The  objection 
now   taken    raises  a  distinction  in  cases  so  drcimi" 
stanced,   between    remedies    befcre  and    after  judg- 
ment :  and  we  confess  we  are  unable  to  see  any 
solid   grounds,  on  which  it  can  rest.      If  it  be  tme, 
as  we  ap[»ehend  it  is,  that  the  Coort  can  and  should 
enforce  the  personal  obligation,  which  a  party,  not 
a  citizen  of  the  state,  may  have  entered  into  in  an- 
other country,   and  that  on    the  judgment  so  ren- 
dered, the  foreign  creditor  could  obtain  the  benefit 
of  all    writs  of  execution,   which  an    inhabilant   of 
Louisiana  might  resort  to  against  a  domestic    debtor, 
then  we  can    see  no  good  ground  for  refusing  tbe 
auxiliary    process  in  the    first  instance;  whedier  it 
be  an  order  to  arrest  the  person  of  the  debtor,  and 
hold  him  to  bail,  or  a  writ  to  seize    the  property 
brought    within   the  jurisdiction  of  a  Coort,   if  it 
be  the  subject  of  contest.      Both  seem  to  rest  on  the 
same  principles.      And  a  familiar  illustration  tii  the 
common  received    opinion    on    this  subject,  may  be 
given  in    the  case  of  attachments,  which    are    al- 
most every  day  resorted  to    in    aid  of  the   foreign 
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creditor  against  die  foreigo  debtor;  and  yet  there 
is  nothiog  in  our  law  more  expressly  giving  that 
remedy  to  the  stranger,  than  there  is  in  the  case 
of  sequestmtion.''  After  taking  notice,  that  by  the 
laws  of  Ohio,  it  had  been  found,  that  the  bond 
GiMted  a  lien  on  the  steamboat,  the  learned  Judge 
proceeded  to  say  ;  *•  If  the  steamboat,  then,  had 
remained  within  the  state  of  Ohio,  the  evidence 
satisfies  us,  the  plaintiffs  could  have  had  a  lien  on 
her.  But  the  main  difficalty  in  the  cause  still  re^ 
mains.  She  was  sold  in  the  State  of  Kentucky, 
under  a  decree  of  one  of  the  courts  of  that  state, 
and  purchased  by  the  defendant  at  the  sale*  It  is 
admitted  on  all  hands,  that  this  sale  was  legal  and 
regularly  made,  and  tlie  question  is  not,  what  was 
the  effect  of  the  lien  in  the  country,  where  the  con- 
tract was  made,  nor  in  that,  where  it  is  sought  to 
be  enforced,  but  what  effect  it  had  in  the  state,  where 
the  defendant  acquired  tide  to  the  property.''  He 
then  examined  the  laws  of  Kentucky  on  the  sub- 
ject ;  and  concluded  in  the  following  words  ;  '^  The 
Slate  of  Kentucky,  we  presume,  gives  efiect  to  liens, 
existing  on  property  brought  there  from  another 
country,  on  the  principle  of  comity,  which  we  have 
ifar^uly  noticed,  and  we  must  also  presume,  until 
the  contrary  be  shown,  that  she  admits  tliem  with 
the  same  limitation,  which  other  states  do ;  namely, 
that  they  shall  not  work  an  injury  to  her  own  citi- 
zens.  To  ascertain,  whether  they  do  or  not,  recur- 
rence must  be  had  to  her  laws  and  policy  in  relation 
to  eoQtracts  made  within  her  limits;  for  we  take 
the  true  principle  in  such  cases  to  be,  that  the  for- 
eign creditor,  who  has  a  lien,  should  have  no  greater 
or  no  less  privilege,  tlian  the  domestic  creditor.     If, 
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for  example,  the  laws  of  Kentucky  required  no  reooid 
CO  \fe  made  of  liens  given  on  personal  propeitj  with- 
in the  state,  she  would  not  require  registry  on  the 
[jan  of  the  stranger,  who  came  there  to  enforce  a 
mortage  on  property,  on  which  he  had  a  lien  in 
another  country;  for  if  she  did,  she  would  neither 
carry  the  contract  into  effect,  according  to  the  law 
of  the  country,  where  it  was  made,  nor  according 
to  her  own.  If  this  be  true,  whatever  time  is  given 
to  the  domestic  creditor  to  record  his  lien,  should 
be  given  to  him,  who  comes  from  another  state  with 
one,  if  his  lien  be  recognised  as  valid,  when  enregis- 
tered,  and  his  prayer  to  enforce  it  be  admitted,  as  we 
are  told  by  the  testimony  it  could  be."  The  court 
accordingly  enforced  the  lien  against  the  steam- 
boat.' 

k  327  6.  Another  case,  which  may  serve  to  illus- 
trate the  difficulty  of  laying  down  any  universal  rule 
on  the  subject  of  contracts,  as  to  the  incidents  and 
rights  which  may  attach  to  or  against  third  persons, 
residing  in  different  countries,  may  readily  be  stated, 
as  it  is  one,  which  may  not  infrequendy  occur  in 
practice.  By  the  law  of  England,  if  two  policies 
are  underwritten  on  the  same  ship  or  caigo  ibr  the 
same  voyage,  to  the  full  amount  of  the  property  at 
risk,  it  is  treated  as  a  double  insurance,  and  each 
policy  is  valid,  without  any  reference  to  the  respec- 
tive dates  thereof.  And  in  case  of  a  loss,  the  insured 
may  recover  the  whole  loss  from  the  underwriters  on 
cither  policy  at  his  own  election ;  and  they  are  then 
entitled   to  a  contribution  pro  raid  from  the  under- 


i  Ohio  Insur.  Company  v.  EdmondsoD,  5  Louis.  R.  295  to  305 ;  Ante^ 
§244. 
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writers  oa  the  other  policy.*  Now,  in  France,  no 
such  ruJe  of  contribution  exists;  but  the  policy  prior 
in  date  k|  in  case  of  a  double  insurance,  to  be  iirst 
exhausted^  and  if  that  is  sufficient  to  pay  the  whole 
loss,  there  is  no  right  to  recover  the  loss,  or  to  exact 
contribution  from  the  underwriters  on  the  policy  of  a 
later  date.'  This  also  seems  to  be  the  general  rule 
among  most  of  the  maritime  nations  of  continental 
Europe.^  Now,  let  us  suppose,  that  two  policies,  of 
liflferent  dates,  are  underwritten  on  the  same  ship  or 
^argo,  the  one  in  France,   and  the  other  in  England, 

Can  American  owner,  on   the    same   voyage,   each 
icy  being   for  a  sum   equal  to  the   full  value  of  the 
|operty  at  risk,  and   there  should  be   a  total  toss  on 
^  voyage;  the   question  might  arise,   whether  the 
{liglisb  onderwriters  were  liable  at  all,  if  the  French 
fiticy  was  prior  in  date ;  and  also,  whether,  if  liable, 
ley  could  claim  contribution  from  the  French  tmder- 
liters;  and    conversely ,   the  question   might  arise, 
hetber,  if  the  English  policy  was    prior  in  date,  the 
BMcli  underwriters  were  liable  at  all ;  and  if  liable, 
ledier  they  could  claim  contribution  from  the  £ng- 
h  underwriters*      No  such  case  seems  as  yet  to 
jfe  undergone  any  judicial  decision.      But  probably 
wotdd  be  held,  that  each   contract  was  to  be  exclu- 
ely    construed    according   to   the    obligations    and 
his,  created  by  the  IjCx  loci  contractus  between  the 


Park  on  fostir,  cIl  15,  p.  290,  ^1,  5th  e<fit ;  3  Kent,  Comm.  LecL  48, 

SO,  281,  3d  edlL;   1  Marsh*  on  tnsur.  ch*  4»  $  4^  p.  146, 2d  edit; 

nii{i8  on  loiitr.  p.  ®,  60;  2d  edit 

3  KeiA,  Comoi.  Leet  48»  p.  !290»  991,  dd  edit ;  Code  de  Commerce, 

69,  Ordin.  of  Louta  14th,  1661 ;  2  V&lio,  Conun.  Lib.  3,  tit  6,  art  29, 

ft,  p^  72, 7a 

I  Bciiengon,  Aitor.  eh.  1^  $  7,  pw  23;  1  Marsh*  on  Imur.  ch.  4,  $  4,  p« 

K tan.,  Dole  a* 
47^ 
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parties  themselves,  without  any  regard  to  the  col- 
lateral rights  and  obligations  which  might  arise  be- 
tween the  underwriters,  if  both  contracts  were  made 
in  the  same  country.  If  a  different  rule  were  adopt- 
ed, there  might  be  an  entire  want  of  reciprocity  in 
its  operation.  Thus,  if  the  French  policy  were  prior 
in  date,  and  a  recovery  were  had  thereon  against  the 
French  undenvriters,  they  might  have  contribution 
from  the  English  underwriters ;  and  yet,  if  a  recovr 
ery  were  had  against  the  English  underwriters,  they 
could  not  have  contribution  from  the  French  under- 
writers. On  the  other  hand,  if  the  English  policy 
were  prior  in  date,  the  French  underwriters  might  be 
exempted  from  all  liability  for  the  loss,  or,  if  liable, 
might  recover  a  contribution  from  the  English  under- 
writers ;  at  the  same  time,  that  if  a  recovery  were 
had  against  the  English  underwriters,  they  would  not 
be  entitled  to  any  contribution  against  the  French 
underwriters.  However;  this  case  is  merely  {»o- 
pounded  as  one,  on  which  the  author  professes  to 
have  no  fixed  opinion;  and  is  designed  rather  to 
awaken  inquiry,  than  to  satisfy  doubts.^ 

^  328.  This  subject  will  be  resumed  hereafter 
under  other  heads.^  But  the  remarks  of  a  learned 
Scottish  Judge^  may  here  be  properly  introduced  as 
exceedingly    pertinent    to    the    present    discussion. 


1  In  some  of  the  prefleot  American  policies,  (here  if  now  what  is  < 
monly  called  a  priority  clause,  similar  in  effect  to  the  French  law.  The 
very  question,  therefore,  may  arise  in  the  case  of  a  double  insmuce  by 
different  policies  in  England,  and  in  a  state  using  the  priori^  clause,  or 
in  the  latter  state,  and  a  state,  which  uses  the  common  English  policy, 
and  is  governed  by  its  laws. 

9  Post,  §  401,  402,  423  a,  $  534  to  §  537. 

3  Lord  Robertson  in  the  case  of  Mrs.  Levett  in  Fergunon  on  Miir. 
and  Div.  385, 397. 
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♦«Tbe  application  of  the  Lex  loci  to  contracts, 
although  general,  is  not  universal*  It  does  not 
take  place,  where  the  j>arties,  at  the  time  of 
entering  into  the  con  tract,  had  the  law  of  another 
kingdom  in  view ;  or  where  the  Lex  loci  is  in  itself 
iinjiist,  or  contra  bonos  mores;  or  contrary  to  the 
public  law  of  the  state,  as  regarding  the  interests 
religion,  or  moralitj,  or  the  general  w  ell  Ijeing  of 
iety." 

^  329.     It  may  also  be  stated,  although  the  propo- 

ion  has  been  already  incidentally   considered,  that, 

en  a  debt  is  contracted  in  a  foreign  country,  it  is 

to   be  deemed  exclusively  payable  there,  unless 

bere  is  in  the  contract  itself  some  stipulation  to  that 

ITect-*      On   the   contrary,   a   debt  contracted   in   a 

ftrticular  country,   and    not    limited  to  a  particular 

lace  of  payment,  is,   by  operation  of  law,  payable 

Iwy  where,   and  may    be  enforced,   wherever   the 

>btor  or  his  property  can  be  found. * 

ij  330*     Having  considered    the  principles  applica- 

e  to  the  nature,  validity,  interpretation,   and   inci- 

mts  and  efiecis  of  contracts,  we  are   next  led   to 

e  consideration  of  the  manner,  in  which  they  may 

discharged,  and    what    matters   upon  the    merits 

11  constitute  a  good  defence  to  them.     I  say  upon 

!>•  merits ;  for  the  objections  arising    from  the  law 

the  state,  where  tlie  suit  is  brought,  (Lex  fori,) 

:h   as   the  limitations  of  remedies,  and  the  forms 

I  modes  of  suit,  will  constitute  a  separate  head  of 

uiry.' 


Ante,  $  1273  a,  $  278  &,  4  ^^f  $  317 ;  Doa  v.  Lippmann,  5  Ckrk  Sl 

Bm  BUe  o.  WUliitnB,  6  Pick.  R*  386,  ZIS ;  ante,  §  j^  a,  $  317; 
f.  LipiiiDum,  5  Claik  dt  Fin*  1, 12,  13. 
tot,  4  524  to  $527. 
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^  331.  And,  here,  the  general  rule  is,  that  a  de- 
fence or  discharge,  good  bj  the  law  of  the  place, 
where  the  contract  b  made,  or  is  to  be  performed, 
is  to  be  held  of  equal  validity  in  every  other  place, 
where  the  question  may  come  to  be  litigated.^  John 
Voet  has  laid  down  this  doctrine  in  the  broad- 
est terms.  Si  adversus  canlractum  aitudve  nego- 
iium  gestumfactumve  restittUio  desideretw^  dum  ^pds 
aut  metUy  aut  ddoj  aut  errore  lapsus^  damnum  sensit 
cantrahendo,  transigendo^  solvendoj  fidejvhendo^  here- 
ditalem adeundOi  atiwe  rimili  modo;  recte  inierpretes 
statuisse  arbitrary  Uges  regionis^  in  qud  conbractum 
gestumve  est^  id^  contra  quod  restitutio  petiiwr^  locum 
sibi  debere  vindicare  in  terminandd  ipid  restitutioms 
controversid ;  sive  res  ilksj  de  quibus  conbractum  est^ 
etin  quibus  kesio  cantigii^  eodem  in  locoj  sive  uUbi 
sike  sint.  Nee  intererii  utrum  kesio  drca  res  ijnas  coffOir 
geritj  teluli  pluris  minorisve^  quam  aquum  esl,  errore 
justo  distractasj  an  vero  propter  n^lectasolenma  m  lod 
contractus  desiderata.  Si  tamen  contrael&s  implemen- 
turn  non  in  ipso  coniractiis  loco  fieri  debeat^  sed  ad 
locum  alium  sit  destinatum^  non  loci  contractfiSf  sed 
implementi^  leges  spectandas  esse  ratio  suadet;  ut  ita 
secundum  cujus  loci  jura  implemenlum  accipert  iehuit 
contractus^  juxta  gus  etiam  leges  resolvaiur.^  Casa- 
regis  in  substance  lays  down  the   same   doctrine;' 


1  2  Bell,  Comm.  B.  8,  ch.  3,  §  1267,  p.  002, 4th  edit;  Id.  pi Sffi^  Sth 
edit;  3  Bixrge,  Comm.  on  Col.  and  For.  Law,  Pt  2^  ch.  21,  $  7,  fL  874  to 
p.  886 ;  Id.  ch.  22,  p.  924  to  p.  929.  —  As  to  what  will  coutitiilt  a  dis- 
charge in  foreign  countriea,  and  especially  by  novation,  by  contaiQiiy  by 
set-off  or  compensation,  by  payment  or  consignatioD,  and  by  rakpae, 
see  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  2,  cL  21,  $  1  to  §  6^  pi  TBI 
to  p.  880.    See  also  Baitsch  v.  Atwater,  1  Connect  R.  400. 

9  J.  Voet  ad  Pand.  Lib.  4,  tit  1,  $  29,  p.  24a 

3  See  Casaiegis,  Disc.  179,  §  60^  61. 
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and  Huberus  throughout  implies  it,-  as  indeed  do6s 
Duinouliii.^ 

^  331   a.  Borgundus  says ;  Idem  ergo  de  solutions 

bus  dicendum ;  sdlicety  ut  in  omnihusy  qtue  ex  ea  sunt, 

aui  inde  oriutUwr^  aui  circa  illam  comistunt^  ant  aliquo 

modo  affinia  sunt^  conmetudiimm  loci  spectemttSf  ubi 

Uindem  implendam  conveniu     Itaque  ex  solutione  sunt 

totemniaj  valor  rei  debitiB,  pretiiim  monetm ;  ex  solu- 

ionc  oriuniur  prmsiatio  apochce,  aniigraphi^  similiaqm^ 

solutioni  sunt^  prescription  oblatio  rei  debit€e^ 

natio,  mwatioj  delegation  et  ejttsmodiJ^    Ea^  vero^ 

ad  complementum  vel  executionem  contractus  spec^ 

vet  absoluto  eo  saperveniuntn  sola  a  statuto  loci 

in  quo  peragenda  est  solution     Many  other 

Iteign  jurists  maintain  the  same  dnctrine.* 

t^  332.  In   England   and   America   the  same   rule 

18  been  adopted,  and  acted  on  with  a  most  liberal 

idee/      Thus,    infancy,  if  a  valid   defence    by   die 

ir  loci  contractus^  will   be   a   valid  defence   every 

Iere7       A  tender  and  refusal,  good   by  the  same 

ir,  either  as  a  full  discharge,  or  as  a  present  fulfil- 

tut  of  the  contract,  will  be  respected  every  where.® 


Uubcfiw,  Lib.  1,  tit  3,  §  3,  7;  J.  Voct,  De  Stalut  $  9,  cL  2^  $  20, 

rs,  ediL  1715;  Id*  p.  332,  333,  edit.  166L 

2  BouUenoif,  Observ.  40,  p.  A(U  \  MoUn*  Comns,  &4  Cod.  Lib*  1|  tit. 

1 ;  CoQclos.  de  Stat  Tom.  3,  p.  554,  edit  16^1. 

Burgundoi,  Tract.  4,  n  27,  2S,  p.  114,  ]15»  116. 

[d.n.2[),p.  na 

\  Surge,  Comm.  in  CoL  &nd  For.  Lftw,  Ft  %  ch.  21,  §  7,  p.  674,  875, 

I  Kent,  Comm.  Lect  39,  p.  459,  3d  edit;  Potter  o*  Brown,  5  Ea^t, 
Dwftiris  on  Stat  Ft  2,  p.  650, 651 ;  2  Bell,  Comm.  §  1267,  p.  GOl, 
itb  edit ;  id.  p.  688,  501  edit 

fi.  Ketcham,  8  John.  R.  189;  Male  «.  Robertj,  3  Esp.  R. 


Aran,  2  Wtah.  Virg.  R.  282,  293»  4&C. 
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Payment  in  paper  money  Ulls,  or  in  other  tliingi, 
if  good  by  the  same  law,  will  be  deemed  a  suffi- 
cient payment  every  where.^  And,  on  the  other 
hand,  where  a  payment  by  negotiable  bOls  m  notes  is, 
by  the  Lex  /oct,  held  to  be  conditional  payment  only, 
it  will  be  so  held,  even  in  states,  vvhere  such  pay- 
ment under  the  domestic  law  would  be  held  absolute.* 
So,  if  by  the  law  of  the  place  of  a  oontiact  (even 
although  negotiable)  equitable  defences  aie  allowed  in 
favor  of  the  maker,  any  subsequent  indorsement  will 
not  change  his  rights  in  regard  to  the  holder.'  The 
latter  must  take  it  cum  onere.^ 

^  333.  The  case  of  an  acceptance  of  a  bOl  of  ex- 
change in  a  foreign  country  afibrds  another  illustra- 
tion. Although  by  our  law  it  is  absolute,  and  bund- 
ing in  every  event ;  yet,  if  by  that  of  the  fiveign 
country  it  is  merely  a  qualified  contract,  it  is  govern- 
ed by  that  law  in  all  its  consequences.*  Acceptances 
are  deemed  contracts  in  the  country,  where  they  are 
made;  and  the  payments  are  regulated  by  the  law 
thereof.' 

^  331.  But,  althou^  the  general  rule  is  dear,  as 
above  stated,  that  a  discharge  by  the  law  of  a  place, 

1  Wirder  r.  Arell,  2jWaalL^Vir]gr.  R.  282,  S93;  1  Brown,  Gh.  R.  376; 
Sembright  r.  Calbnhh,  4  DftIL  325;  Btitich  v.  Atwatier,  1  Gomieet  R. 
409. 

*  BartKh  r.  Atwater,  1  Connect.  R.  409.  See  odier  obms  eited,  3 
Burge,  Comm.  on  CoL  and  For.  Law,  Pt  2,  ch.  31,  §  7,  pi  S76^  BJ?, 
878. 

3  Ante,  \  317. 

«  Ory  r.  Winter,  16  Martin,  R.  377.  See  aho  Enm  ai  Gity,  19 
Martin  R.  475;  Chartere  r.  Caimea,  16 Martin,  R.  1. 

i  Burrowa  r.  Jeinino,2  Str.  R.  733;  &  C.2E^  AMdg.aK  Bee 
Van  Cleff  r.  TeraaMm,  3  PicL  R.  12. 

6  Lewii  r.  Owen,  4  &  &  Aid.  654;  5  Pardeaaoi.^  1482;  aiMehf 
307,  §  317 ;  Cooper  r.  Earl  of  Waldegiave,  2  BeavaOyR.  982L 
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where  a  oootract  is  made,  is  a  discharge  every  where ; 
yet  there  are  exceptions  to  the  rulei  whkh  every 
country  will  enforce,  or  not,  according  to  its  own 
discretion  and  sense  of  justice.^  Thus,  where  a  con- 
tiact  was  made  in  En^and  between  two  Danish  sub- 
jects, one  of  wh(Hn  was  domiciled  in  England ;  and 
afterwards,  during  a  war  between  England  and  Den- 
mark, the  Danish  government  confiscated  the  debt, 
and  required  it  to  be  paid  by  the  debtor,  who  was 
then  in  Denmark,  and  he  paid  it  accordingly;  the 
En^h  Court  of  King's  Bench  on  a  suit,  brou^t 
in  England  after  the  peace,  by  the  creditor  against 
the  debtor^  held,  that  the  payment  to  the  Danish 
government  was  no  discharge,  although  it  would  have 
been  so  by  the  laws  of  Denmark,  upon  the  ground, 
that  audi  a  confiscation  was  not  justified  by  the  law 
of  natknis.' 

§  3S6.  The  most  important,  or,  at  least,  most 
fireqoent  cases  of  discharges  of  contracts,  occurring 
in  practice,  are  those  of  discharges  arising  from  mat- 
ters ex  past  facto;  such  as  a  discharge  from  the 
oootract  upon  the  subsequent  insolvency  or  bank- 
mptcy  of  the  contracting  party.  And,  here,  the 
general  rule  is,  that  a  discharge  from  the  contract 
aoooiding  to  the  law  of  the  place,  where  it  is  made, 
or  where  it  is  to  be  performed,  is  good  every  where, 


1  Poit,  {  387. 

*  Wolft  «.  Oxbohne,  6  M.  &  Selw.  R.  93.  See  poet,  $  348, 349, 350, 
351.  It  is  whdDy  nnneeenary  here  to  consider,  whether  the  confisca- 
tioii  of  debts  by  an  enemy  is  confonntble,  or  not,  to  the  law  of  nations. 
Tbat  is  a  point  belonging  to  the  public  law  of  nations,  and  underwent 
irviy  grsTe  discnssions  in  England,  in  the  case  in  6  Maule  &  Selw.  93, 
as  wen  as  In  the  American  Courts,  daring  the  late  war  with  Great 
Britain.  See  the  Emulous,  1  Gallison,  R.  S63;  S.  C.  on  Appeal,  Brown 
V.  l7iiitedStates,8Cranch,  R.  110. 
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and  extinguishes  the  contract.^  This  doctrine  was 
fully  recognised  in  the  English  law  by  Lord  Mans- 
field (and  it  doubtless  had  a  much  eariier  existence) 
in  a  formulary  of  language,  which  has  been  since 
often  quoted,  as  a  general  axiom  of  jurisprudence. 
<<  It  is  a  general  principlci"  (said  he,)  "  that,  where 
there  is  a  discharge  by  the  law  of  one  country,  it 
will  be  a  discharge  in  another."^  The  expression  is 
too  broad,  and  should  have  the  qualification  an- 
nexed, which  the  case  before  him  required,  and 
which  has  been  uniformly  understood,  viz.  that  it 
is  a  discharge  in  the  country,  where  the  contract 
was  made,  or  was  to  be  performed.  .  And  so  it  was 
interpreted  by  Lord  Ellenborough  in  a  much  later 
case.  "  The  rule"  (said  he)  "  was  well  laid  down  by 
Lord  Mansfield,  in  Ballantine  v.  Golding,  that,  what 
is  a  discharge  of  a  debt  in  the  country,  where  it 
was  contracted,  is  a  discharge  of  it  every  where."' 
This  doctrine  is  also  firmly  estaUished,  and  gener- 
ally recognised,  in  America/      By  some  judges  the 

1  2  Kent,  Comm.  Lect  37,  p.  392,  393,3d  edit ;  2  BeU»  Coram.  $  1967, 
p.  GDI  to  695,  4th  edit;  Id.  p.  688,  5th  edit;  1  Chitty  on  Comm.  and 
Manuf.  ch.  12,  p.  654. 

9  Ballantine  v.  Golding,  1  Coop.  Bank.  Laws,  p.  347, 5th  edit,  p.  515^ 
4th  edit ;  13  Mass.  R.  7 ;  2  Bell,  Comm.  §  1267,  p.  691, 693;  4th  edit ; 
Id.  p.  688,  5th  edit 

3  Potter  V.  Brown,  5  East  124,  130.  See  Hunter  o.  Pottsy  4  T.  R. 
182;  Quin  v.  O'Keefe,  2  H.  Bl.  55a 

4  See  on  this  point  Smith  v.  Smith,  2  John.  R.  235 ;  Hicks  «l  Blown, 
12  John.  R.  142;  Van  Reimsdyk  p.  Kane,  1  Gallis.  R.  371;  BhnehAid 
V.  Russell,  13  Mass.  R.  1 ;  Baker  v.  Wheaton,  5  MaM.  R.  511 ;  Wat- 
son V.  Bourne,  10  Mass.  R.  337 ;  4  Cowen,  Rep.  note,  p.  515;  Green  v. 
Sarmiento,  Peter's  Cir.  R.  74 ;  McMenomy  v,  Murray,  3  Johik  Ch.  R. 
435,  440,  441 ;  Walsh  v.  Nonne,  5  Binn.  R.  381 ;  Sturgis  v.  Crowmii- 
shield,  4  Wheaton  R.  122;  Ogden  v.  Saunders,  12  Wheaton,  R.  313^ 
358;  2  Kent  Comm.  Lect  27,  p.  392,  393;  Id.  Lect  39,  p.  450^ 
3d  edit;  Atwater  v.  Townsend,  4  Connect  R.  47;  Hempeteed  «.  Reed, 
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doctrine  has  been  put  upon  the  implied  consent  of 
tte  parties  in  making  tlie  contract,  that  they  would 
be  governed,  as  to  all  its  effects,  by  the  Lex  loci  con- 
(ructiisJ  By  others,  it  has  been  put  ujxin  the  more 
firm  and  solid  basis  of  the  sovereign  operation  of 
the  local  law  upon  all  contracts  made  within  its 
sovereignty;  and  the  indispensable  comity,  which 
iU  other  nations  are  accustomed  to  exercise  towards 
:uch  laws,  whenever  they  are  brought  into  ques- 
bn,  either  as  to  contracts,  or  to  rights,  or  to   prop- 

■^    336.     The    doctrine    has    been    stated     in     a 

|tfe    general    form    by    a    late    learned    American 

idge,  wlio  said  ;  *'  It  may  be  assumed,  as  a  ruleaffect- 

g  all  personal  contracts,  tliat  they  are  subject  to  all 

e  consequences  attached  to   contracts  of  a  similar 

^rure  by  the  laws  of  the  country,  where  they  are 

ide,   if  the  contracting  party  is  a  subject  of,  or 

ident  in,  tliat   country,   where  it  is  entered    into, 

i  no  provision  is  introduced  to   refer  to  the  laws 

mother  country."  ^     This  is  not,  perhaps,  in  strict- 

^  of  language,  entirely  correct.     There  are  many 

iequences  flowing    from    contracts    in    the    place, 

sie  they  are  made,  which  do  not  accompany  them 

ry    where,    and    are  not   of  universal   obligation/ 

nedies   are    a    consequence    of    contracts^    when 


meet  R,  480 ;  Houghton  r.  Page,  2  New  Hump,  R-  42 ;  Dyer  r. 
A  New  Hamp.  R,  401 ;  2  Bell  Cotnau  {  1267,  p.  GDI,  ifD2,  m3, 
pe  Id*  p.  688,  5l}i  odit 

flftva^,  13  Mmb.  R,  20,  23. 
m»t  V*  Broirn«5  £ft«t,  IL  l^ ;  Ante,  §  2i>1, 
r.  Chief  luBtice  Pajker  m  delivering  the  opioioQ  of  the  Court  m 
It  of  Bitachtrd  p.  RuMell,  13  Mw,  11.  l,  5. 
p  f  325  to  $  327. 
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broken;  but,  as  we  shall  hereafter  see,  they  are 
governed  by  different  rules  from  rights.^  And  the 
rights,  given  by  the  law  of  the  place  of  the  contracti 
are  not  always  deemed  of  universal  obligation  or 
validity.  Marriage,  for  instance,  is  admitted  to  be 
a  valid  contract  every  where,  when  it  is  valid  by  the 
law  of  the  place,  where  it  is  celebrated.*  But,  as 
we  have  seen,  all  the  consequences,  attached  to 
marriage  in  one  country,  do  not  follow  it  into  other 
countries.^  In  Scotland  a  subsequent  marriage  legit- 
imates children  antecedently  born;  but  this  conse- 
quence has  not  yet  been  (as  we  have  seen)  finally 
adjudged  in  England,  to  the  extent  of  making  such 
ante-nuptial  children  legitimate,  so  as  to  be  entitled 
to  inherit  lands  of  their  parents  situate  in  England. 
Adhuc  sub  judice  lis  est^  So,  the  indissolubility 
of  marriage  by  the  law  of  one  country  will  not  at- 
tach to  it  every  where.* 

^337.  And  even  in  regard  to  common  contracts 
of  a  different  nature,  the  general  rule,  as  to  the 
consequences  of  them,  must  receive  many  qual- 
ifications and  limitations,  resulting  from  the  pub- 
lic policy,  or  the  domestic  laws  of  other  states, 
where  they  are  sought  to  be  enforced,  and  the  right 
and  duty  of  self-protection  against  unjust  foreign 
legislation.^     If,   for    example,  a  country,    where  a 

1  Po8t,§  556  to  §575. 

a  Ante,  §  111,  113,  §  121  to  §  125. 

3  See  Ante,  §  145  to  §  190 ;  Fergusson  on  Marr.  and  Div.  359, 900, 
361,  397, 398, 399, 402,  414 ;  Conway  v.  Beazley,  3  Hagg.  Ecc.  R.  639. 

4  Doc  dem.  Birtwhiatle  v.  Vardill,  5  fi.  &  Cresw.  438 ;  S.  C.  9  Bligb, 
R.  4(;8 ;  ante,  §  87, 93,  94;  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  §  15, 
p.  129,  edit  1737 ;  Id.  p.  183, 184,  edit  17ia 

5  Ante,  §215  to  §230. 

«  Ante,  §  325  to  §  327,  §  334 
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contract  was  made,  should,   under  the  pretence  of  a 
general    bankrupt    act,    authorize    a   discharge    from 
all   contracts   made  vAih   foreigners,    and   should^   at 
die  same  time,  exclude  the  latter  from  all  participa- 
tion with  domestic  creditors  in   the  assets ;  it  cannot 
be  presumed,  that  such  an  act  would  be  held  a  valid 
dbcharge  in  the  countries,  to  which  such  foreigners 
belonged.'     And,   certainly,   the   priorities   and    priv- 
ileges, annexed  by  the  laws  of  particular  states  to  cer- 
tain classes  of  debts  contracted  therein,  are  not  gen- 
fsrally  admitted  to  have   the  same  pre-eminence  over 
lebts  contracted   in  another  country,  which  is  called 
ipon  to  enforce  them.^     Nor  are   the  courts  of  any 
tate    under    any    obligation    to   give  effect  to  a  dis- 
harge   of  a    foreign   debtor,   where,    under    its  own 
|ws,    the    creditor   has    previously    acquired    a   right 
f  proceed   against  his  property  within  its  own  terri- 


ij  338,  When  we  speak  of  the  discharge  of  a  debt 

(  the  country,  where  it  is  contracted,  being  a  dis- 

large   thereof  every   where,  care  must  be  taken  to 

|tingitish    between   cases,    where,    by  tlie  Lex  loci 

^j0act($Sf    there    b   a    virtual   or  direct  extinguish- 

^nt  of  the  debt   itself;  and  where  there  is  only  a 

rtial   extinguishment   of  the   remedy   thereon.     By 

5    bankrupt    laws    of  England,    and    by  the  corre- 

mding  insolvent  laws  of  some  of  the  United  States, 

absolute    discharge    from    all    rights    and    reme- 


Bboclian)  V.  Ruflel],  13  UtoA,  It.  1, 6;  Buberus,  Oe  Conflict  L«g* 

te  auto,  ^3*2^  to  $  327p  Hubenw  De,  Conflict.  Leg.  Lib.  1,  tit.  3, 

Pi^pao  V.  Poor,  15  Mjim.  R.  419;  L.e  Chevalier  v.  Lynch,  Doug.  R. 
Bat  «ee  Hamer  r.  Potti,  4  T.  R.  ISJ;  S.  P.  2  H.  BL  402;  ante, 
I  to  {  397. 
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^fiJ;>  ^vx^p^Dcb  remedies  against  rither  the  one.  or 
the  other,  for  a  limited  period,  is  not  to  be  deemed 
'<  fii^Ai;ir2f:  from  the  contract,  and  its  operation  is 
^a*  we  <^Jia!l  jHtr«enilv  see;  porelv  intra-terriiorial.' 

•.  'HfK  The  i^eoeral  form,  in  vriiich  the  doctrine 
\*i  t:xpr(:h^0id,  that  a  discharge  of  a  contract  by  the 
lau-  of  the  place,  where  it  is  made,  is  a  discharge 
everj-  where,  seems  to  preclude  any  consideration 
of  the  question,  between  what  parties  it  is  made ; 
whether  tietween  citizens,  or  between  a  citizen 
and  a  foreiOTer,  or  between  foreigners.  The  con- 
tinental jurists  recognise  no  distinction  in  the 
t'jiSfih.  The  English  decisions  are  understood  to 
maintain  the  universality  of  the  doctrine,  whatever 
rn;»y  fie  the  allegiance  of  the  country  of  the  creditor.* 
And  a  like  doctrine  would  seem  generally  to  be 
maintained  in  America.^  There  are,  however,  some 
^ases,  in  which  a  more  limited  doctrine  would  seem 
to  \)C  laid  down;  and  which  appear  to  confine  it 
to  cases  of  a  discharge  from  contracts  between  citi- 

■  Tappf&n  r.  Poor,  15  Mua.  R.  419;  Morris  r.  Eves,  11  Mutin,  R.730; 
Jud'l  V.  I'ortpr,  7  Greenleaf,  R.  337;  Hinckley  r.  Morean,  3  Muon,  R. 
i-M ;  Titu'f  e.  Ilobart,  5  Mason,  R.  378 :  1  Kent,  Coxdid.  Lect  19  p.  490, 
1!»,  ;M  «ilit ;  2  Bell,  Comm.  §  1 162  to  1 1&},  p.  5G2, 567, 694, 4th  edit ; 
hi  p.  rtHO  to  598,  5th  edit;  Maion  v.  Haile,  12  Wheat  R.  370;  3 Kent, 
CoriirrL  liCct  :)7,  p.  394  to  p.  401,  3d  edit;  Phillips  v.  Allan,  8  Barn.  & 
Crot.  4TJ ;  Ex  Parte  Burton,  1  Atk.  R.  255 ;  Huberus,  Lib.  42,  tit  3,  $  5 ; 
Ilcineccii  Elern.  ad  Pand.  Tom.  3,  P.  6,  Lib.  42,  tit  3;  §  253 ;  3  ^irge, 
Comrn.  on  Col.  and  For.  Law,  Pt  2,  ch.  22,  p.  924  to  p.  929 ;  White 
r.  Canficld,  7  John.  R.  117;  James  v.  Allen,  1  Dall,  R.  188;  Qninv. 
(VKecre,2  II.  Bl.  553;  Le  Roy  v.  Crowninshield,  2  Mason,  R.  160; 
Wri^rht  V.  Paton,  10  John.  R.  300;  Peck  p.  Hozier,  14  John.  R.  346 ; 
Walsh  V,  Nourse,  5  Binn.  R.  381. 

3  See  Mason  v.  Haile,  12  Wheaton,  R.  3G0;  Potter  p.  Brown,  5  East, 
R.  124. 

3  See  Robinson  v.  Bland,  1  W.  Black.  R.  258 ;  Blanchard  v.  Rosaell,  13 
Mass.  R-  1 ;  2John.  R.  235;  2  Kent, Comm. Lect 37, p. 392, 393, 3d  adit ; 
Ory  V.  Winter,  16  Martin,  R.  277;  Sherrill  v.  Hopkins,  1  Coweo,  R.  103| 
107. 
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corcerem.'      Hubems    informs    us,  that  in  Holland  a 
Cessio  Banonim  does  not  even  exempt  from  impris- 

e,  unless  the  creditors  assent.  Secundum  jus 
Cessio  Bonorum^  iniiiis  creditoribusj  debito- 
carcere  publico  nan  liberal ;  *  and  Heineceius 
proclaims  the  same,  as  the  law  of  some  parts  of 
Germany.^  The  Scottish  law  conforms  to  the  Ro- 
maii  Code  in  its  leading  oudines;*  and  the  mod- 
em Code  of  France  adopts  the  same  system,*  An 
Insolvent  Act,  or  Bankrupt  Act,  or  Cessio  Bonorum^ 
vhich  only  absolves  the  person  of  the  debtor  from 
iprisonment,  but  not  his  future  property >  or,  nhich 


Cod  Lib.  7,  dC.  71, 1.  1 ;  1  Donmt,  Civ*  Law,  B*  4,  tit  5,  f  1,  n*  1,  S^, 

te  MikUier  v>  Busb,  16  John.  R.  424,  note  (b.);  2  Bell,  Comm.  ch.  5, 

Jim  lo  }  1 164,  p.  563  to  p.  54)7,  4th  edit ;  Id.  p.  5^0  to  p.  Si)S,  5lh  edit. 

•t  Hiibcrus,  Tom.  3,  Lib,  42,  tit»  3, 4  1>  §  3*  note  ;  Ex  Parte  Burtnn,  I  Atk. 

15 ;  McMenomy  v.  Munmy,  S  John.  ch.  R.  442 ;  Voot,  ad  P&nd.  Lib,  42, 

|3,  $  B;  Lo  Roy  f«  Crowniiubield,  2  Ma^on,  R.  160. — Lord  Mamfield 

Reported  to  have  said  in  Ballantyne  f,  Goldingf  (I  Cooke,  Bank,  haws^ 

847,  5th  editi  p.  515  4t!i  edit.)  **  That  he  remembered  a  case  in  Chan- 

j,  of  a  Cesiio  Booorum  in  Holland,  which  is  held  a  di^barge  in  that 

tntrj,  and  it  had  the  wae  eflfect  here."     The  case  alluded  to  is  moet 

bably  Ex  parte  Biutoo,  (1  Atk.  R.  255.)     The  law  of  Uolliind  i^  the 

Rms  of  what  hiif  Lorddhlp  ia  here  supposed  to  aflrmf  ns  the  case  in 

Itk.   R.  225,  and  the  citations  from  Huberus   and   Voet  establisli. 

aether  the  error  is  in  tlie  Reporter,  or  in  Lord  Maxis6eld  himself,  may 

1   be  questioned.      Mr.  Henry  haa  given  a  sketch  of  the  pf<?8etjt  law 

^nuice,  as  to  the  Ceiwio  Bonorum  in  cases  of  foreig^n  contracts,  which 

iinly  ha«  some  pecuUariLiea,  not  conforming  to  the  general  principles 

iternation&l  law  adopted  in  other  nations.      Henry  on  Foreign  Law, 

I.  p.  250.      See  PardeMUit,  art  1324  to  1328.     The  Cessio  Bonorum 

TOCland  i^  (it  aeemi)  a  mere  dbcharge  of  the  person.      See  2  Bell, 

n*  ch.  5,  p.  563,  dtc,  4lh  edit ;  Id.  p.  580,  ^c.  5th  edit ;  Phillips  p. 

(i  8  Bam.  ^  Creaw.  470. 

feinecc.  Elem.  Jar*  Chr.  ad  Pand.  Lib.  42,  tit,  3,  J  252,  254,  p.  6 ; 
II.  ch.  R.  441,  442. 

Ei»,  Inat  R  4,  tit  3,  §  26,  27 ;  2  Bell,  Comm,  ch.  5,  §  UG2  to 
laS  to  p.  p»  5(i7,  4th  edit ;  Id.  p.  560,  5tb  edit 
CivU  of  FVaiwe,  art  12f]5  and  1270;  Merlin,  Rupert  Cesaioa 
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only  suspends  remedies  against  either  the  one,  or 
the  other,  for  a  limited  period,  is  not  to  be  deemed 
a  discharge  from  the  contract,  and  its  operation  is 
(as  we  shall  presently  see)  purely  intra-territorial.' 

^  340.  The  general  form,  in  which  the  doctrine 
is  expressed,  that  a  discharge  of  a  contract  by  the 
law  of  the  place,  where  it  is  made,  is  a  discharge 
every  where,  seems  to  preclude  any  consideration 
of  the  question,  between  what  parties  it  is  made; 
whether  between  citizens,  or  between  a  citizen 
and  a  foreigner,  or  between  foreigners.  The  con- 
tinental jurists  recognise  no  distinction  in  the 
cases.  The  English  decisions  are  understood  to 
maintain  the  universality  of  the  doctrine,  whatever 
may  be  the  allegiance  of  the  country  of  the  creditor.* 
And  a  like  doctrine  would  seem  generally  to  be 
maintained  in  America.^  There  are,  however,  seme 
cases,  in  which  a  more  limited  doctrine  would  seem 
to  be  laid  down;  and  which  appear  to  confine  it 
to  cases  of  a  discharge  from  contracts  between  citi- 

i  Tappan  o.  Poor,  15  Mass.  R.  419;  Morris  v.  Eves,  11  Martin,  R.730; 
Judd  V.  Porter,  7  Greenleaf,  R.  337;  Hinckley  v,  Morean,  3  Maaon,  R. 
88;  Titus  v.  Hobart,  5  Mason,  R.  378:  1  Kent,  Comm.  Lect  19  p.  490, 
422, 3d  edit. ;  2  Bell,  Comm.  §  1162  to  1164,  p.  562, 567, 694, 4th  edit ; 
Id.  p.  580  to  598, 5th  edit.;  Mason  v.  Halle,  12  Wheat  R.  370;  SRent, 
Comm.  Lect  37,  p.  394  to  p.  401, 3d  edit;  Phillips  v.  Allan,  8  Bam.  & 
Crcs.479;  Ex  Parte  Burton,  1  Atk.R.255;  Hubenis,  Lib.  42, tit  3; $ 5 ; 
Hcineccii  Elcm.  ad  Pand.  Tom.  3,  P.  6,  Lib.  42,  tit  3,  §  253 ;  3  Burge, 
Comm.  on  Col.  and  For.  Law,  Pt  2,  ch.  22,  p.  924  to  p.  929 ;  White 
V.  Canfield,  7  John.  R.  117;  James  p.  Allen,  1  Dall,  R.  188;  Qninv. 
0*Keefe,2  IL  Bl.  553;  Le  Roy  v.  Crowninshield,  2  Mason,  R.  160; 
Wright  V.  Paton,  10  John.  R.  300 ;  Peck  r.  Hosier,  14  John.  R.  346; 
Walsh  V.  Nourse,  5  Binn.  R.  38]. 

9  See  Mason  v.  Haile,  12  Wheaton,  R.  3G0;  Potter  p.  Brown,  5  East, 
R.124. 

3  See  Robinson  v.  Bland,  1  W.  Black.  R.  258 ;  Blanchard  t .  RnHell,  13 
Mass.  R- 1 ;  2 John.  R.  235;  2  Kent, Comm. Lect 37, p. 392, 393, 3d  edit; 
Ory  p.  Winter,  16  Martin,  R.  277;  SherriU  v,  Hopkins,  1  Cowen,  R.  103| 
107. 
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zens  of  the  same  state.     Thus,  in  one  case,  it  was 

laid   down  by  the  Supreme  Court  of  Massachusetts, 

that  if,  when  the  contract  was  made,   the   promisee 

was   not  a  citizen  of  the  state,  where  it  was  made, 

he   would   not   be   bound   by   the  laws  of  such  state 

ia  any  other  state ;  and,  therefore,  that  a  discharge 

there  would  not  bind  him  or  his  rights**     In  anotlier 

case  the  same  learned  Court  said,  that  a  discharge 

of  the   contract  can  only  operate,  where  the  law  is 

made  by  an  authority,  common   to   the   creditor  and 

the   debtor    in   all    respects;    where  both    are    ciri- 

sens  and   subjects.^       But   this   qualification   of    the 

loctrine   (which   was    only    incidentally    argued     in 

hose  cases)  was  afterwards  deliberately  overruled  by 

pe  same  Court;  and  the  general  doctrine  was  estab> 

phed   in   its   universality.^     The  qualification  seems, 

lowever,  again  to  have  been  asserted  in  a  more  recent 

jicision  of  the  same  Court ;  upon  grounds  not  very 

teariy  defined,  or  perhaps  not  entirely  satisfactory,  un- 

m  the  case  is  to  he  governed  by  the  decisions  of  the 

Upreme  Court  of  the  United  States  ujxin  the  subject 

f  discharges  under  insolvent  laws,  with  reference  to 

ie  Constitution  of  the  United  States/     It  has  been 


t  Baker,  v,  Whettoo,  5  MaM.  R,  5U. 
I  Wiuon  V.  Dourno,  10  Maaa.  R.  d^,  'MO. 
I  BluiehAnl  o.  KiumU,  13Maaa.  R.  ),  )0, 1 1,  12. 
K  Bnyittrd  i^.  Marshall,  8  Pick*  R,  1U4*— Tbecase  was  a  negotiable 
tniasory  note,  made  bj  A.  in  New  York  to  B*  or  order ;  the  Dote  waa 
inrarda  indorsed  to  C.  in  Maaaachuaettd,  wboatied  A.,  the  maker,  there, 
i  be  pleaded  hia  diachar^  under  the  inaolvent  laws  of  New  York. 
that  occuion  Mr.  Chief  Juatice  Parker,  in  delivering  the  opinion  of 
Court,  declaring  Uie  discharge  no  bar  to  the  suit,  said  ;  ^  The  ques- 
la,  which  ariae  oul  of  the  aubject  of  state  ioeolvent  laws,  and  tlie  efiect 
liacharge*  under  them,  have  been  go  long  unsettled  in  this  Common* 
ilth,  owing  to  the  unaatisfactory  character  of  the  deciaions  of  the 
of  the  United  Statea,  which  ought  to  govern  cases  of 
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expressly  denied  by  other  learned  state  Courts.^  In 
commenting  upon  some  of  the  cases,  in  which,  upon 
questions  of  discharge,  considerable  importance  has 
been  attached  to  the  circumstance,  that  one  or  both 


this  nature,  that  we  have  waited  with  anxiety  for  a  revision  of  all  the 
cases  by  that  high  court,  and  a  final  adjudication  upon  a  subject  so  uni- 
versally interesting,  and  hitherto  involved  in  so  much  perplexity.  The 
case  of  Ogden  v.  Saunders  seemed,  in  its  progress,  to  promise  such  a 
result,  but  unhappily,  on  some  of  the  points,  which  the  case  presented, 
the  law  is  lefl  as  uncertain  as  it  was  before.  One  thing,  however,  we 
understand  to  have  been  clearly  decided  by  a  majority  of  the  justices 
of  that  court,  and  virtually  by  all,  (as  those,  who  admit  no  validity  at 
all  to  such  laws,  may  be  considered  as  uniting  with  those,  who  give 
them  only  a  limited  operation,)  which  is,  that  discharges  under  such 
laws  have  no  effect  without  or  beyond  the  territory  of  the  state,  where 
they  are  obtained,  or  against  a  party,  not  a  citizen  of  that  state,  or  where 
the  suit  shall  be  brought  in  a  court  of  the  United  States,  or  of  any  state 
other  than  that,  in  which  the  proceedings  took  place,  notwithstanding 
the  contract,  on  which  the  discharge  was  intended  to  operate,  wu 
entered  into  and  was  to  be  performed  in  the  state,  in  which  the  dis- 
charge was  granted.  Now  tlib  law,  thus  settled,  is  binding  upon  this 
Court,  as  well  on  account  of  the  nature  of  the  question  which  is  pecu- 
liarly proper  for  the  decision  of  the  highest  court  of  the  nation,  as  be- 
cause tlie  cose  itself,  unless  restrained  by  the  smallness  of  the  sum  in 
controversy,  may  be  carried  to  that  court  by  writ  of  error,  and  our 
judgment  be  reversed ;  it  being  a  question,  of  which,  by  §  25,  of  the 
judiciary  act  of  the  United  States  (of  September  24,  1789),  that  court 
has  jurisdiction.  But  even  if  we  were  not  inclined  to  repose  on  the 
decision  in  Ogden  v.  Saunders,  but  considered  ourselves  at  liberty  to 
resort  to  general  principles,  we  are  disposed  to  think,  that  the  defence  set 
up  under  the  certificate  in  this  cose  could  not  prevail.  It  does  not  come 
within  the  cose  of  Blanchard  v.  Russell,  in  which  the  contract  was 
mado  in  New  York,  by  a  citizen  of  that  state,  and  was  to  be  performed 
there,  it  not  being  transferable  in  his  nature,  being  matter  of  account 
A  negotiable  instrument,  mado  in  New  York,  and  indorsed  for  a  valua- 
ble consideration  to  a  citizen  of  Massachusetts  before  an  application 
for  the  benefit  of  the  insolvent  law,  ought  not  to  be  discharged  under 
the  process  provided  by  that  law.  It  is  a  debt  payable  any  where,  by 
the  very  nature  of  the  contract,  and  it  is  a  promise  to  whosoever  shall 
be  the  holder  of  the  note.     At  the  time  of  the  defendants  application 

1  Ory  r.  Winter,  16  Martin,  R.  277;  Sherrill  v.  Hopkins,  ]  Cowen,  R. 
103, 107. 


CB.  Till.] 


FOREIGN    CONTRACTS. 


ms 


of  the  parties  were  inhabitants  of  and  domiciled  in  the 

state  or  country,  where  the  contract  was  made»   the 

9H|ireme  Court  of  New  York   have  said ;  "  All  these 

eases    stand    upon  a   principle,  entirely   independent 

of  that   circumstance-       It   is,   that   of  the   Lex  loci 

tonttadfis^    that    the    place,    where   the    contract  is 

nade,  must  govern  the  construction  of  the  contract; 

ind   that,   whether   the   parties   to  the   contract   are 

nhabitants  of  that   place,  or  not.       The  rule  is  not 

lunded   apn    the    allegiance  due    from    citizens  or 

bjocts   to  their  respective    governments;  but   upon 

presumption  of  law,   that   the  parties  to  a  con- 

:t  are  conusant  of  the  laws  of  the  country,  where 

contract  is  made,^'  * 

\^  341.  Under   the   peculiar    structure  of  the   con- 

Itution  of  the   United  States,  prohibiting   the   states 

wu  passing  laws  impairing   the   oliligation    of    con- 

lets,  it  has  been   decided,  that  a  discharge,   under 

k  insolvent   laws   of  the   state,  where  the   contract 

|p  made,  will   not  opermte  as  a  discharge  of  the 


I  &cliairge,  hi0  creditor  upon  Uiia  note  was  a  Massacbosettfl  man, 

.mtem&mg  to  the  ceae  of  Baker  v,  Wheatan,  (5  Mass.  R.  509,)  the 

Bcalo  would  be  no  bar  to  the  action.      The  pnncLple  of  thia  case 

fully  reeogni&ed  and   adopted  in  the  case  of  Watson  r.  Bourne, 

Umm,  R*  337*)     Ndr  is  tbere  any  thin^  in  the  case  of  Blanchard  v. 

leU  to  contioveit  tbeso  decisions,  whatever  may  have  been  said, 

Ifldo,  by  the  judge,  who  delivered  the  opinion.     The  contract  in 

WM  io  its  nature  to  be  performed  in  New  York,  and  so  wbb 

1  tDtirety  by  the  Jaws  of  tfamt  state.     The  case  before  us 

il  of  a  negotiable  promissory  note,  given  in  the  first  place  by  a 

n  of  New  York  to  a  person  resident  there,  by  whom  it  was  imme- 

f  Mcnttd  to  «  eitiiM  of  Maasachusotts.      The  promisor  became, 

Hslelf  upon  the  iRdonesieDt,  the  debtor  to  the    indorsee,  who 

mi  amenable  to  the  laws  of  New  York,  where  the  application 

Mie  for  relief  under  the  inaotvent  law.^     See  Ogden  v.  Saunders, 

ltiton,R  213,358;  Post,  j  341,  343,344. 

Ijpill  1^.  Hopkins,  1  Cowen»  R.  103,  10& 
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contract,  unless  it  was  made  between  citizens 
of  the  same  state.  It  cannot,  therefore,  discharge 
a  contract  made  with  a  citizen  of  another  state.^ 
But  this  doctrine  is  wholly  inapplicable  to  con- 
tracts and  discharges  in  foreign  countries,  which 
must,  therefore,  be  decided  upon  the  general  prin- 
ciples of  international  law. 

§  342.  The  converse  doctrine  is  equally  well  es- 
tablished, viz.  that  a  discharge  of  a  contract  by  the 
law  of  a  place,  where  the  contract  was  not  made,  or 
to  be  performed,  will  not  be  a  discharge  of  it  in  any 
other  country.^  Thus,  it  has  been  held  in  England, 
that  a  discharge  of  contract,  made  there,  under  an 
insolvent  act  of  the  State  of  Maryland,  is  no  bar 
to  a  suit  upon  the  contract  in  the  courts  of  Eng- 
land.^ On  that  occasion.  Lord  Kenyon  said;  ''It 
is  impossible  to  say,  that  a  contract,  made  in  one 
country,  is  to  be  governed  by  the  laws  of  another. 
It  might  as  well  be  contended,  that,  if  the  State  of 
Maryland  had  enacted,  that  no  debts  due  fiom  its 
own  subjects  to  the  subjects  of  England  should  be 
paid,  the  plaintiff  would  have  been  bound  by  it. 
This  is  the  case  of  a  contract  lawfully  made  by  a 
subject  in  this  country,  which  he  resorts  to  a  court 
of  justice  to  enforce;  and  the  only  answer  given 
is,  that  a  law  has  been   made  in  a  foreign    country 


1  Ogden  V.  Saunders,  12  Wheaton,  R.  358  to  369;  Boyle  v.  Zieharie 
6  Peters,  R.  348 ;  2  Kent,  Conim.  Lect  37,  p.  392, 393, 3d  edit ;  3  8(017, 
Comm.  on  Const  §  1364 ;  1  Kent,  Comm.  Lect  9,  p.  418,  422, 3d  edit 

9  See  2  Bell,  Comm.  §  12G7,  p.  691  to  p.  695, 4th  edit ;  Id.  pu  688  to  p. 
692,  5th  edit;  Phillips  v.  Allan,  8  B.  &.  Cresw.  479;  Lewk e.  Owen, 
4  Barn.  &  Aid.  654  ;  3  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  2,  eh.  22, 
p.  924  to  p.  929;  Quelin  v,  Moisson,  I  Knapp,  R.  265,  note;  Roee  e. 
McLeod,  4  S.  &  D.  311,  cited  3  Burge,  Comm.  nhi  mipm,  p.  927, 928. 

3  Smith  r.  Buchanan,  1  East,  R.  6, 11. 
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to  discharge  these  defendants  from  their  debts,  on 
condition  of  their  having  relinquished  all  their  properly 
!o  their  creditors.  But,  how  is  that  an  answer  to  a 
siitjject  of  this  countrj,  suing  on  a  lawful  contract 
made  here?  How  can  it  be  pretended,  that  he 
is  bound  by  a  condition,  to  wliich  he  has  given 
no  assent,  either  express  or  implied?'''  In 
America  the  same  doctrine  has  obtainc^d  the  fullest 
sanction.^  It  is  also  clearly  established  in  Scot- 
land/ 

^  343.  The  suliject  of  negotiable  paper  is  gen- 
erally governed  by  the  same  principles.  Wherever 
the  contract  between  the  prticular  parties  is  made, 
the  law  of  the  place  will  o{)erate,  as  well  in  respect 
to  the  discharge  as  to  the  obligation  thereof-  A 
nice  question,  however,  has  recently  arisen  on  this 
subject,  in  a  case  already  mentioned/  A  negotiable 
note  was  made  at  New  York  between  persons  resi* 
dent  there,  and  was  payable  generally ;  and  the  payee 
^wlisequently  indorsed  the  note  to  a  citizen  of  Massa- 
ehusetts,  by  whom  a  suit  was  brought  in  the  state 
court  of  the  latter  state  against  the  maker.  One 
point  of  the  argument  was,  whether  a  discharge  of 
the  umkef  tinder  the    insolvent    laws  of  New  York 


i  Badth  ».  teekiinfi,  1  But,  R.  6,  II  i  L^wia  v.  Oweo,  4  fiAm.  dt  Aid. 
054 ;  PhilUpf  9.  Alko^S  Btm.  &  Cretw,  177. 

•  Vm  Raufti  t.  Vm  ArwWn,  3  Cain.  It  IS!  ;  Trty  v.  Kirk,  4  GUI  ^ 
loliD.  R*  509  ;  Graen  p.  Sbniticoto,  Pttert,  Or,  It  74 ;  l«  Roy  r.  CrowD- 
tahltld^a  Uwmm,K,  151;  Smhli  9,  8aittii>3  John.  R.  235;  Braafonl 
f.  Fanrnnd,  13  MiM.  R.  16;  2  Kent,  Cdtma.  Lect  37,  p.  m>lj,  rtlK3;  Id, 
U€L  30,  pi  4861, 42D.  3d  odiL ;  2  Beli,  Comm.  j  ViG7.  p.  tm,  vm.  Itfi 
wMLi  14  ]k  6B9  ti»flG^  5tli  edit  j  3  Burge,  Omm.  on  CoL  and  For,  Law, 
FL  t,iibp9i»  piim  10  p. 999f  EoM  ir.  McLeod,  4  &  4Bt  D.  R,  311,  cited 
In  a  loTf*,  OMnot  9Sei,  990. 

s  ^MUfComBui  15l07,pbflP9,6B3>4tl]ediL;td.]>.686to4X)%5tli€dit 
^  8m  Ajnntr  iu  8bM«%  19  Willi  R.  430. 

*  Aflfti,fai7,{SiQL 
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operated  as  a  bar  to  the  suit  ?  The  case  was  decided 
upon  another  ground.  But  the  Court  expressed 
a  clear  opinion,  that  it  did  not;  and  said;  *<Itisa 
debt  payaUe  any  where  by  the  very  nature  of  the 
contract ;  and  it  is  a  promise  to  whoever  shall  be 
the  holder  of  the  note.''  ^^The  promisor  became, 
immediately  upon  the  indorsement,  the  debtor  to 
the  indorsee,  who  was  not  amenable  to  the  laws 
of  New  York,  where  the  discharge  was  ob- 
tained.' " 

§  344.  It  is  difficult  (as  has  been  abeady  inti- 
mated) to  perceive  the  ground  upon  wluch  this 
doctrine  can  be  maintained,  as  a  doctrine  of  public 
law.^  The  Court  admit,  that  a  debt  contracted  in 
New  York,  and  not  negotiable,  would  be  extin- 
guished by  such  a  discharge;  although  such  a  debt 
is  by  its  very  nature  payable  every  where,  as  debts 
have  no  locality.  As  between  the  original  parties, 
(the  maker  and  the  payee,)  the  same  result  would 
follow.  How,  then,  can  the  indorsement  vary  it? 
It  docs  not  create  a  new  contract  between  the  ma- 
ker and  the  indorsee  in  the  place  of  the  indorse- 
ment. The  rights  of  the  indorsee  spring  from,  and 
under,  the  original  contract,  and  are  a  component 
part  of  it.  The  original  contract  promises  to  pay 
the  indorsee,  as  much  as  the  payee,  and  from  the 
first  of  its  existence.  The  indorsement  is  but  a  sub- 
stitution of  the  indorsee  for  the  payee ;  and  it  trans- 
fers over  the  old  liability,  and  creates  no  new  lia- 
bility of  the  maker.^      If   the  indorsement  created 

1  Braynard  v.  Marehall,  8  Pick.  R.  194.     See  Ogden  p.  Sanndeni  19 
Wheaton,  R  358, 3G2, 963,  364 ;  ante,  §  317,  $  340. 
9  Ante,  §  340. 
3  Pothier,  De  Change,  art  32;  ante,  §  317. 


CW,  Vtll.] 


FOREIGN    CONTRACTS  • 


677 


I 


a  new  cootract  in  the  place^  where  it  was  made, 
between  the  maker  and  the  indorsee,  then  the  validity, 
obligation,  and  interpretation  of  the  contract  would 
be  governed  by  the  law  of  the  place  of  the  indorse- 
men!,  and  not  by  that  of  the  place,  where  the  note 
was  originally  made.  It  would  not,  then,  amount 
to  a  transfer  of  the  old  contract,  but  to  the  creation 
of  a  new  one,  ^  hich,  from  a  conflict  of  laws,  not 
unusual  in  different  states,  would,  or  might,  in*- 
fdfe  obligations  and  duties  wholly  diilerent  from, 
and  even  incompatible  with,  the  original  contract. 
Nay,  the  maker  mi^ht,  upon  the  same  instrument^  in- 
cur the  most  op[)osite  responsibilities  to  different  holders, 
iKCCirdtng  to  the  law  of  tlie  different  places,  where  the 
MMMient  might  be  made.^ 

^  St5,  Such  a  doctrine  has  never  been  propounded 
in  any  common  law  autliority,  nor  ever  been  supjiort- 
©d  by  the  opinion  of  any  foreign  jurist.  The  same 
principle  would  apply  to  general  negotiable  accep- 
canceSy  as  to  negotiable  notes ;  for  the  maker  stands 
til  tht  same  predicament,  as  the  accejitor.  Yet,  no 
one  evet  mipposed,  that  an  indorsement  after  an 
aOMptaiiee  ever  varied  the  rights  or  obligations  of 
the  acceptor.  It  is,  as  to  all  persons,  who  become 
boUkrs,  in  whatever  country,  treated  as  a  contract 
made  by  the  acceptor  in  the  country,  where  such 
aeeeplaiice  is  made/  Yet,  the  acceptance  being 
general,  jmyment  may  l>e  required  in  any  place, 
wbere  the  holder  shall  demand  it.  The  other  jioint, 
that  the  indorsement  was  (o  a  citizen  of  another  state, 
is  equally  inadmissible.  The  question  is  not,  whether 
he  is  bound   by   the  laws  of  New  York  generally ; 


9  Ante,  $  Sit  ai7. 
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but,  whether  he  can,  in  opposition  to  them,  avail 
himself  of  a  contract,  made  under  the  sovereignly 
of  that  state,  and  vary  its  validity,  obligation,  inter- 
pretation, and  negotiability,  as  governed  by  those 
laws.  If  the  payee  had  been  a  citizen  of  Massachu- 
setts, and  the  note  had  been  made  by  the  maker  in 
New  York,  there  could  be  no  doubt,  that  the  con- 
tract would  still  be  governed  by  the  laws  of  New 
York,  in  regard  to  the  payee.  What  difference, 
then,  can  it  make,  that  the  indorsee  is  a  citizen  of 
another  state,  if  he  cannot  show,  that  his  contract 
has  its  origin  there?  In  short,  the  doctrine  of  thb 
case  is  wholly  repugnant  to  that  maintained  by 
the  same  Court  in  another  case,  which  was  most 
maturely  considered,  and  in  w*hich  the  argument  in 
its  favor  was  repelled.  The  Court  there  declared 
their  opinion  to  be,  that  full  effect  ought  to  be  given 
to  such  discharges,  as  to  all  contracts  made  within  the 
state,  where  they  are  authorized,  although  the  creditor 
should  be  a  citizen  of  another  state.^ 

^  346.  The  Supreme  Court  of  Louisiana  have 
adopted  the  same  reasoning ;  and  held,  that,  where 
a  negotiable  promissory  note  was  made  in  one  state, 
and  was  indorsed  in  another  state  to  a  citizen  of 
the  latter,  the  contract  was  governed  by  the  law  of 
the  place,  where  the  note  was  made,  and  not  by  that 
of  the  place,  where  the  indorsement  was  made.  <'  We 
see  nothing"  (said  the  Court)  "  in  the  circumstance 
of  the  rights  of  one  of  the  parties  being  transferred 
to  the  citizens  of  another  state,  which  can  take  the 
case  out  of  the  general  principle."     ^^  It  is  a  demand 


i  Blanchard  v.  Russell,  13  Mass.  R.  1, 11, 12.     See  also  PrentiM  ff^ 
Savage,  13  Mass.  R.  20,  S^  24 ;  ante,  §  317,  §  340. 
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made  under  an  agreement  (a  note)  entered  into  in 
a  foreign  state  ;  and  consequently  ilie  pany,  claiming 
rights  under  it,  must  take  it  with  all  the  limitations, 
to  which  it  was  suhject  in  the  place,  where  it  was 
made ;  and  that,  although  he  be  one  of  our  citizens,^'* 
This  h  certainly  in  conformity  to  what  is  deemed 
fettled  doctrine  in  England,  as  well  as  in  some  other 
states  ill  America,^  It  was  taken  for  granted  by 
the  Supreme  Court  of  the  United  States  to  be  the  true 
doctrine  in  the  case  of  a  negotiable  bill  of  exchange, 
in  which  the  drawer's  responsibility  was  supposed  to 
be  governed  by  the  law  of  the  place,  where  the  bill 
was  drawn,  notwithstanding  an  indorsement  in  an- 
otbi^r  country  f  and  also  by  the  Court  of  King's 
Bench  in  England,  in  a  case,  in  which  the  right  to  a 
bank  of  England  note  was  supposed  to  be  governed 
by  the  law  of  England,  nntnithstanding  a  transfer 
of  the  same  had  been  subsequently  made  in  France,* 

^  Si7.  Pardessus  has  laid  down  a  doctjine  equally 
broad.  He  says,  that  it  is  by  the  law  of  the  place, 
where  a  bill  of  exchange  is  payable,  thai  we  are 
to  ascertain,  when  it  falls  due,  the  days  of  grace 
belonging  to  it,  the  character  of  these  delays,  whether 
for  the  benefit  of  the  holder  or  of  the  debtor ;  in 
one  wmd^  ©very  thing,   which  relates  to    the  right 

I  Orf  ».  Winter,  10  Mutiii,  E.  977 ;  Sbenill  if.  Hopkini,  1  Cowen,  R. 
JC8;  aiite^  317,  }  3ia 

«  Sm  BlAncUnl  r.  Rimelt,  13  Mmi*  R.  13;  Ogdcn  p.  SaunderBt  12 
Wbmtfm,  R*  t%a :  Voitjer  t  Brown,  5  Kast,  R.  129^  130. 

<  fiUotin  V.  Foroeroj,  fl  Crench,  R.  2il. 

^  Dm  h  Cbminmim  iw  Tbt  Iknk  of  Euglajid,  9  Bum.  &  Crcrvr.  im;  S. 
a  9  Unu  ii.  Ado!|k  385;  poet,  $  353.  Soe  al«o  2  Bell,  Cooiio.  $  1307,  p, 
091, 003, 4tli  edit ;  td.  p.  068  to  009, 5th  edit  —  Quid  ii  do  litarii  c^nibii 
ladiht  fOtitio,  («y«  P«ul  Voet,)q(ii«  locus  upcctmidtu  ?  U  toeiia,  ftd 
qitmm  muA  doniMta*,  n  ibidinti  •cci'puir.  P*  Voet,  De  BXnU  $  9,  cL  S, 
f  14,  ^  971.  odit  1715;  14  p*  St7,  ^t  leOI ;  tnto,  f  317. 
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of  requiring  payment  of  a  debt,  or  the  perfiMrmaiioe 
of  any  other  engagement,  when  the  parties  bsLve 
not  made  any  stipulation  to  the  contrary.'  And  it 
is  of  little  consequence,  whether  the  perscHi,  who 
demands  payment,  is  the  creditor,  who  made  the 
contract,  or  an  assignee  of  his  right;  such  as  the 
holder  of  a  bill  of  exchange  by  indorsement.  This 
circumstance  makes  no  change  in  regard  to  the 
debtor.  The  indorsee  cannot  require  payment  in 
any  other  manner,  than  the  original  credUtor  could.' 
And  he  applies  this  doctrine  to  the  case  of  succes- 
sive indorsements  of  bills  of  exchange,  made  in  dif- 
ferent countries,  stating,  that  the  rights  of  each  hold- 
er are  the  same,  as  those  of  the  origimd  payee 
against  the  acceptor.^  He  adds,  also,  that  the  effects 
of  an  acceptance  are  to  be  determined  by  the  law 
of  the  place,  where  it  has  been  made;^  that  every 
indorsement  subjects  the  indorser  to  the  law  of  the 
place,  where  it  has  been  made ;  and  that  it  governs  his 
responsibility  accordingly/ 

^  348.  Notwithstanding  the  principle,  that  a  dis- 
charge of  the  Lex  loci  contractus  is  valid  every 
where,  and  vice  versd^  is  generally  admitted,  as  a 
part  of  private  international  law;  yet  it  cannot  be 
denied,  that  any  nation  may  by  its  own  peculiar  juris- 
prudence refuse  to  recognise  it ;  and  may  act  within 
its  own  tribunals  upon  an  opposite  doctrine.*  But, 
then,  under  such  circumstances  its  acts  and  deci- 
sions will  be  deemed  of  no  force  or  validity  beyond 

1  Pardessus,  Droit  Comm.  art  UaS,  1498,  1499,  1500;  ante,  §316; 
post,  §  361. 
9  Ibid.  s  Ibid. 

4  Pardcssuss,  Droit    See  Rothschild  v.  Carrie,  1  Adolp.  &  Ellifl.  Nev 
R.  43;  ante,  §  314,  §  316;  post,  §  361 ;  Comm.  art  1499. 

5  Id.  art  1499. 

6  Ante,  §  334;  po6t,  §  349, 350, 351. 
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its  own  territorial  limits.  Thus,  if  a  state  should  by 
its  own  laws  provide,  that  a  discharge  of  an  insolvent 
debtor  under  its  own  laws  should  be  a  discharge 
of  all  the  contracts,  evei|  of  those  made  in  a  tbreign 
cxHintrj,  its  own  courts  would  lie  bound  by  such 
pronsions.^  But  they  would,  or  might  be  held  mere 
nullities  in  every  other  country*^ 

^  349.  And  even  in  relation  to  a  discharge  ac- 
»rding  to  the  laws  of  the  place,  where  the  contract 
is  made,  there  are  (as  we  have  seen)  some  neces* 
sary  limitations  and  exceptions  engrafted  upon  the 
Bral  dtictrine,  which  every  country  will  enforce, 
lever  those  laws  are  mauifesdy  unjust,  or  are  in- 
jsrious  to  the  fair  rights  of  its  own  citizens.^  It  has 
been  said  by  a  learned  Judge  with  great  force; 
**  As  the  laws  of  foreign  countries  are  not  admitted 
€X  propria  vigore^  but  merely  ex  comiiatey  the  judicial 
power  will  exercise  a  discretion  with  respect  to  the 
laws,  which  they  may  be  called  upon  to  sanction ; 
for  if  they  should  be  manifestly  unjust,  or  calcu- 
lated  to  injure  their  own  citizens,  they  ought 
to  be  rejected.  Thus,  if  any  state  should  enact, 
that  itH  citizens  shotild  be  discharged  from  all 
debts  dtie  to  creditors  living  without  the  state, 
such  a  provision  would  l>e  so  contrary  to  iJie  com- 
rnoo  principles  of  justice,  tliat  the  most  liberal  spirit 


>  5^  Petmimjui  r.  ll#if«,f>  John,  R«  3^;  BAbcock  9;  Weoton,  t 
GtiOm  R*  J0B;  Ifttmr  t,  Dr  RDitenbua,  6  lohn.  Ql  R.  53;  HolnMM  v. 
Rmmmi,  4  Jdhft.  Ch.  H.  471. 

•  8ti  BImnduuil  v.  KuneW,  13  Msm*  R.  C;  post,  $  340 ;  Vnn  R&ugb 
■I  Tni  Ankln,  3  Ckin.  R.  154 ;  Smitli  v.  Bue]i«fttit«  I  Eiut,  R.  6 ;  Smith 
p,  Srailb^Sr  Jolui  R.  235^  GfMn  •.  SmoiMtto^  Peteri,  Cir*  R.  71; 
MeMcniitiij  v.  Mormy,  3  John.  Ch,  R.  435 ;  WoUT  p.  Oxhotxn,  6  Mnuie 
&8tlw.  R.ias  iBlii,i33a 

9  Anitt»i1l9i;pqiW$3S0,3S1. 
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of  comity  would  not  require  in  adoption  in  any 
other  state.  So,  if  a  state,  under  the  pretence  of 
establishing  a  general  bankrupt  law,  should  authorize 
such  proceedings,  as  would  deprive  aU  creditors 
living  out  of  the  state  of  an  opportunity  to  share 
in  the  distribution  of  the  effects  of  the  debtor,  such 
a  law  would  have  no  effect  beyond  the  territory 
of  the  state,  in  which  it  was  passed."  ^ 

^  350.  The  same  reasoning  was  again  asserted  by 
the  same  learned  Judge  in  another  case,  calling  for  an 
exposition  of  the  limitations  of  the  doctrine.  ^'This 
rule  "  (said  he)  ^^  must  however,  from  its  very  nature, 
be  qualified  and  restrained ;  for  it  cannot  be  admitted, 
as  a  principle  of  law  or  justice,  that,  when  a  valid 
personal  contract  is  made,  which  follows  the  person 
of  the  creditor,  and  may  be  enforced  in  any  foreign 
jurisdiction,  that  a  mode  of  discharge,  manifestly 
partial  or  unjust,  and  tending  to  deprive  a  foreign 
creditor  of  his  debt,  while  he  b  excluded  fiom  a 
{mrticipation  with  the  domestic  creditors  in  the 
effects  of  the  debtor,  should  have  force  in  any  coun- 
try, to  the  prejudice  of  their  own  citizens.  The 
comity  of  nations  does  not  require  it,  and  the  fair 
principles  of  a  contract  would  be  violated  by  it."* 

^351.  <^Thus  if  a  citizen  of  this  state,  being  in 
a  foreign  country,  should ,  for  a  valuable  considera- 
tion, receive  a  promise  to  pay  money,  or  to 
perform  any  other  valuable  engagement,  from  a 
subject  of  that  country ;  and  the  law  should  provide 
for  a  discharge  from  all  debts  upon  a  surrender  of 
his  effects,  without  any  notice,  which  could  by  posu- 
bility  reach  creditors  out  of  the  country,  where  such 


1  Mr.  Chief  Justice  Parker,  in  Blanchard  v.  Ruseell,  13  Man.  R.  6. 
9  Ibid. 
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law  should  ^xist ;  we  apprehend,  that  the  con- 
tract ought  to  be  enforced  here,  notwithstanding 
a  discbarge  obtained  under  such  law.  Fur  although 
the  creditor  is  to  be  presumed  to  know  the  laws 
of  the  place,  where  he  obtains  his  contract ;  yet 
that  presumption  is  founded  u[K)n  another,  which 
11,  that  those  laws  are  not  palpbly  partial  and  un- 
just, and  calculated  to  protect  tlie  creditors  at  home 
#t  tile  expense  of  tbosey  who  are  abroad^  Such 
laws  would  come  within  the  well  known  exception 
to  the  rules  of  comity,  viz«  that  the  laws,  which 
are  to  be  admitted  in  the  tribunals  of  a  country, 
where .  thej  are  not  made,  are  not  to  be  injurious 
to  the  state,  or  the  citizens  of  the  state,  where  they  are 
so  received."  * 

^  351  o.  But  although  the  general  rule,  that  a  con- 
tract, as  to  its  dissolution  and  discharge,  is  to  be 
governed  by  the  law  of  the  place,  where  it  is  made, 
is  tbus^  with  few  exceptions  and  limitations,  admitted 
to  be  well  established  ;  yet  we  are  not  to  understand, 
that  it  thence  follows,  as  a  necessary  consequence,  that 
in  no  cases  whatever,  can  a  contract  be  discharged  or 
diisolradt  except  in  the  mode,  and  by  the  process  and 
focnmlities,  prescribed  by  the  same  law  ;  or  in  other 
wonls,  that  it  must  be  discharged  and  dissolved  eo 
/famine,  quo  ligatUTf  or  rather  by  reversing  the  ope- 
miiofit  which  knit  it  under  the  local  taw.  On  the 
oontrary,  there  are,  or  may  be,  circumstances,  under 
which  an  opposite  rule  may  be  maintainable ;  and  the 


>  Mr.  Diier  itntko  Fifker  in  Prontisi  p.  Savtire,  13  Man.  R«  SS,  24. 
Bm  9kQ  FefgHMoo  oa  Mux.  noil  Div.  a£)6|ai7;  Wal^  p.  Oxlidm, 
'1  Hull*  Si  Srlw.  m ;  tote,  §  ^4. 

«  Bit  Wimoaer  w*  Wtmndcr,  9  Bli(rH.  H.  m,  125;  mte,  i  226  e, 
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law  of  another  country,  prescribing  diflerent  modes 
of  proceeding,  or  different  formalities,  or  diflerent 
acts,  which  shall  establish  a  dissolution  thereof,  maj 
also  well  prevail  to  annul  or  discharge  the  con- 
tract. A  change  of  domicil  of  the  parties  to  the 
latter  country,  or  an  act  done  in  that  country,  which 
would  there  operate  to  dissolve  or  discha^  the  con- 
tract, may  well  produce  the  fullest  effect,  although 
the  same  act  might  not  be  recognised  by  die  law  of 
the  place  of  the  origin  of  the  contract  Thus,  far 
example,  as  we  well  know,  the  obligation  of  a  bond, 
or  other  sealed  instrument,  after  a  breach  of  the  con- 
tract created  thereby,  cannot  in  England  be  dis- 
charged, or  released,  except  by  a  sealed  instrument,  or 
a  release  under  seal,  according  to  the  known  manm 
of  the  common  law ;  Eodem  modo^  quo  quid  constir 
tuituTt  eodem  modo  dissolvitur.  And  yet  by  the  law 
of  most,  if  not  of  all,  of  the  continental  countries, 
whose  jurisprudence  is  founded  on  the  Roman  law, 
a  simple  receipt  or  discharge,  not  under  seal,  would, 
if  executed  in  such  countries,  be  held  to  discharge 
the  bond  or  other  sealed  instrument.  Let  us,  then, 
suppose  a  bond,  executed  in  England  for  the  payment 
of  money,  and  when  it  became  due,  there  should  be 
a  default  in  payment,  and  afterwards  the  creditor 
should  receive  payment  of  the  debtor  in  France,  or 
otherwise  should  discharge  him  by  a  written  unsealed 
instrument  in  France;  such  a  discharge  would  in 
France  be  held  valid,  and  conclusive,  if  good  by  the 
law  of  France,  notwithstanding  it  might  be  held  in- 
valid in  an  English  court  of  common  law.  In  short, 
any  act  done,  after  such  an  obligation  was  created, 
in  a  foreign  country,  by  whose  laws  the  act  would 
operate  as  a  dissolution  thereof,  would  be  treated  in 
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that  country  at  leastf  w  a  complete  extiDguisbment 
thfiiMf. 

§351  i.  It  is  not  easy  therefore,  upon  principle, 
DO  say,  why  such  an  exiinguishmtmt  of  a  contractt 
according  to  the  Lex  Loci,  ought  not  every  where 
else  to  hare  the  same  operation,  even  in  the  country 
of  the  origin  of  the  contract.  For,  if  the  contract  de- 
rives its  whole  original  obligatory  force  from  the  law 
of  tJie  place,  where  it  is  made,  it  is  but  following  out 
the  same  principle  to  hold,  that  any  act  subsequendy 
done,  touching  the  ^me  contract,  by  the  parties,  should 
have  the  same  obligatory  force  and  operation  upon  It, 
which  the  law  of  the  place,  where  it  is  done,  attributes 
to  it.  And  in  this  respect  there  certainly  is,  or  at 
least  may  be,  a  clear  distinction  between  acts  done  by 
the  |iarties  in  a  foreign  country,  and  which  derive  their 
operation  from  their  voluntary  consent  and  intention, 
and  acts  in  imnium,  deriving  their  whole  authority 
and  effect  from  the  operation  of  die  local  law,  inde- 
pendent of  any  such  consent.^ 

^351  c.  Indeed,  the  reasonable  interpretation  of 
tbe  general  rule  would  seem  to  be,  that,  while  con- 
trecis  made  in  one  country  are  properly  held  to  be 
dissoluble  and  extiugutshaUe,  according  to  the  laws 
of  that  country,  as  natural  incidents  to  the  origi- 
liml  ooofxiction  of  such  contracts,  they  are,  and  may 
at  ttia  same  time  also  be  equally  dissoluble  and  ex- 
tin^ishabie  by  any  other  acts  done,  or  contracts 
wmAe  mhie^entty  in  another  country  by  the  parties, 
wkich  acts  or  contractn,  according  to  the  law  of  tlie 
Utter  country,  are  sufficient  to  work  such  a  dissolu* 
tion  or  extinguiahmenl.     It  »  to  this  double  posture 
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of  a  case,  that  Lord  Brougham  referred  in  one  of  his 
judgments.  "  If  a  contract "  (said  he)  "  fw  sale 
of  a  chattel  is  made,  or  an  obligation  of  debt  is  in- 
curred, or  a  chattel  is  pledged  in  one  coantrj,  the 
sale  may  be  annulled,  the  debt  released,  and  the 
pledge  redeemed,  by  the  law  and  by  the  forms 
of  another  country,  in  which  the  parties  happen  to 
reside,  and  in  whose  courts  their  rights  and  obliga- 
tions come  in  question,  unless  there  was  an  express 
stipulation  in  the  contract  itself  against  such  avoid- 
ance, release,  or  redemption.  But  at  any  rate  this 
is  certain,  that  if  the  laws  of  one  country  and  its 
courts  recognise  and  give  efiect  to  those  of  another 
in  respect  of  the  constitution  of  any  contract,  they 
must  give  the  like  recognition  and  efiect  to  those 
same  foreign  laws,  when  they  declare  the  same  kind 
of  contract  dissolved.  Suppose  a  party  forbidden 
to  purchase  from  another  by  our  equity,  as  admin- 
istered in  the  Courts  of  this  country,  (and  we  have 
some  restraints  upon  certain  parties,  which  come 
very  near  prohibition) ;  and  suppose  a  sale  of  chat- 
tels by  one  to  another  party,  standing  in  this  rela- 
tion towards  each  other,  should  be  effected  in  Scot- 
land, and  that  our  Courts  here  should,  (whether 
right  or  wrong,)  recognise  such  a  rule,  because  the 
Scotch  law  would  afilrm  it;  surely  it  would  follow 
that  our  Courts  must  equally  recognise  a  recission 
of  the  contract  of  sale  in  Scotland  by  any  act,  which 
the  Scotch  law  regards  as  valid  to  rescind  it,  al- 
though our  own  law  may  not  regard  it  as  suflBcient. 
Sup{X)se  a  question  to  arise  in  the  Courts  of  Eng- 
land respecting  the  execution  of  a  contract  thus 
made  in  this  country,  and  that  the  objection  of  its 
invalidity  were  waived  for  some  reason ;  if  the  party 


CH.  TIU.] 


rORElCr*    CONTRACTS. 


607 


iMisting  its  execution  were  to  produce  either  a 
sentence  of  a  Scotch  Court,  declaring  it  rescinded 
bv  a  Scotch  tnatter  done  in  pais^  or  were  merely  to 
produce  evidence  of  the  thing  so  done,  and  proof 
of  its  amounting  by  the  Scotch  law  to  a  recission 
of  the  contract ;  I  apprehend,  that  the  party  rely- 
ing on  the  contract  could  never  be  heard  to  say ; 
*  The  contract  is  English,  and  the  Scotch  proceed- 
ing Is  impotent  to  dissolve  it.^  The  reply  would 
bc»  *  Our  English  Courts  have  (whether  right  or 
wrong)  recognised  the  validity  of  a  Scotch  pro- 
ceeding to  complete  the  obligation,  and  can  no 
kmger  deny  the  validity  of  a  similar,  but  reverse 
proceeding  to  dissolve  it  —  Unumquodque  dissolm- 
tur  eodem  modo^  quo  cdligatuTn^  Suppose,  for  an- 
other example,  (which  is  the  case,)  that  the  law  of 
this  country  precluded  an  infant  or  a  married  wo- 
mmn  from  borrowing  money  in  any  way,  or  from 
binding  themselves  by  deed;  and  that  in  another 
country  those  obligations  could  be  validly  incurred ; 
it  is  proiiable,  that  our  law  and  our  Courts  would 
recognise  the  validity  of  such  foreign  obligations* 
But,  suppose  a  feme  covert  had  executed  a  power, 
and  conveyed  an  interest  under  it  to  another  feme 
cmeri  in  England  ;  could  it  be  endured,  that  where 
the  donee  of  the  power  produced  a  release  under 
seal  from  tiie  feme  cwert  in  the  same  foreign  coun- 
try, a  distinction  should  be  taken,  and  the  Court 
&re  should  bold  that  jmrty  incapable  of  releasing 
be  obligation  ?  Would  it  not  be  said,  that  our 
Courts  having  decided  tlie  contract  of  a  feme  covert 
be  Undingi  when  executed  abroad,  must,  by 
pariQr  of  reason,   hold    the    discluirge  or  release  of 
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the  feme  covert  to  be  valid,  if  it  be  valid  in  the 
foreign  country  r  "  * 

§  351  d.  Nor  does  there  seem  to  he  in  this  respect 
any  acknowledged  distinction  between  contracts, 
which  are  purely  personal,  and  contracts,  which  im- 
pose or  may  impose  any  charge  on  real  estate;  for 
although  in  respect  to  immovable  property  the  law  of 
the  situs  should  be  admitted  (as  certaiidy  is  the  case 
at  the  common  law)  to  regulate  all  the  rights  to  im- 
movable property ;  yet  it  does  not  thence  follow,  that 
an  act,  which  would  operate  as  a  dissolntion  or  extin- 
guishment of  the  contract,  creating  soch  charge*  ac- 
cording to  the  law  of  a  foreign  country,  where  it  is 
subsequently  done,  may  not  incidentally  and  indirectly 
w*ork  such  a  dissolution  or  extinguishment  thereof,  al- 
though it  does  not  conform  to  the  Lex  ret  sike.  Lend 
Brougham  on  the  same  occasion,  referring  to  this 
topic,  said;  *^A11  personal  obligaticMis  may  in  thdr 
consequences  affect  real  rights  in  England.  Nor 
does  a  Scotch  divorce,  by  depriving  a  widow  of 
dower  or  arrears  of  pin  money,  chained  on  English 
property,  more  immediately  affect  real  estate  here, 
than  a  bond  or  a  judgment,  released  in  Scotland  a> 
cording  to  Scotch  forms,  discharges  real  estate  of  a 
lien,  or  than  a  bond  executed,  or  indeed  a  simple 
contract  debt  incurred  in  Scotland,  eventually  and 
consequently  charges  English  real  estate."* 

^  352.  Before  we  quit  this  head  of  contracts,  it 
may  be  well  to  bring  together  some  principles  appli- 
cable to  negotiable  instruments,  which  have  not  been 
brought  as  distinctly  under  review  in  the 


I  Warrender  v.  Warrcnder,9  Bligh,  R.  125  to  197 ;  ante,  §  296  e, 
note. 
9  Warrender  v.  Warrender,  9  Bligh,  R.  127 ;  ante,  $  226  c,  notesi 
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as  they  deserve  to  be,  and  which  afford 
iportaiit  ill  list mtions  of  the  operation  of  foreign 
hw  upon  contracts  and  their  incidents.  The  sul> 
ject  of  the  assignments  of  debts  and  other  chases 
in  aciumi  not  negotiable  by  the  general  law  mer- 
chant, or  the  laws  of  particular  countries,  will  niore 
properly  find  a  ])lacc  in  our  sulisequent  inquiries.* 

\  553.  Questions  have  arisen,  whether  negotiable 
notes  and  bills,  made  in  one  country,  are  transferable 
in  other  countries,  so  as  to  fotmd  a  right  of  action  in 
the  holder  against  the  other  parties.  Thus,  a  ques- 
tion occurred  in  England,  in  a  case,  where  a  nego- 
tiable note,  made  in  Scotland,  and  there  negotiable, 
1918  indorsed,  and  a  suH  brought  to  England  by 
the  indoNee  ag&iut  the  maker,  whether  the  action 
was  maintainable.  It  was  contended,  that  the  note,  be- 
ing a  foreign  note,  was  not  within  the  statute  of  Anne 
(3  and  4  Ann*  ch.  9*)^  which  made  promissory  notes 
payable  to  onler  anignalile  and  negotiable ;  for  that 
HamiB  applied  only  to  inland  promissory  notes.  But 
the  Court  tirerniled  the  objection,  and  held  the  note 
suable  in  England  by  the  indorsee,  as  the  statute 
embmced  fbreigni  as  weU  as  domestic  notes.^  in 
anocber  case  a  proraissary  notn,  oaifo  in  ^Engjand, 
and  payalife  to  the  bearer,  was  nanslefred  m  France ; 
and  the  qtiestsoa  was  made,  whether  the  French 
could  maintain  an  action  thereon  in  England ; 


I  Pini;,i3S5»t  3C>5to  i  4(m,$d06;  3  Bwft ,  Comn.  oo  C^l  tod  For. 
Law^  Ft  iUVcfa*  so,  p.  777,  778, 

»  MOiw  ft  Gribftin,  1  Barn,  dt  Ctmw,  102.— tt  doe*  not  difftioctly  ap- 
fnr  opMi  Ihi  Escort,  irhetiiitr  tlio  iodonmMot  wm  muk  m  Scotljiod  or 
Is  E^hmda  But  it  WW  probibljr  in  Eoglaod.  But  mq  C4it  r*  8b«w, 
Bifkf  on  Bnii»pu  IS^Qoto^M  edit;  Id.  |>.  !32.  Afnorican  Edition  by 
Pliailpi  a  Stwifl,  1636. 
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irtich  Dote»  DOC  bein^  by  the  bw  of  France  ■cgutiaUe; 
acid  it  wa^  bei(L  thai  he  mi^i.-  Bet  in  eack  of  dme 
ca^^  the  decUioo  was  expresaij  pot  upam  the  pro- 
^hilfjtn  of  the  statute  of  Anne  respecdne  pramisBOiy 
oote^.  leat  JD2  wboilT  untoiicfaed  the  gencnl  doctnne  of 
iDferoatioDai  law. 

;.  35-3  a.  la  a  more  recent  case,  which  has  been 
already  cited,^  a  negotiable  note  was  nude  in  Fiance 
and  indorsed  in  France,  and  afterwards  a  nit  was 
brought  thereon  by  the  indorsee  against  the  maker  in 
England.  One  question  in  the  case  was,  iriiether  a 
Mank  indorsement  in  France  was  by  the  law  of  France 
sufficient  to  transfer  the  property  in  the  note,  widiout 
an  V  other  formalities.  It  was  held,  that  it  was  not  suf- 
frjient.  But  it  seems  to  have  been  taken  §or  granted, 
that  if  the  note  was  well  negotiated  by  the  indorse- 
ment, a  suit  might  be  maintained  thereon  in  England 
by  the  indorsee  in  his  own  name.  On  that  occasion 
the  Court  said  ;  "  The  rule,  which  applies  to  the  case 
of  ajDtracts  made  in  one  country,  and  put  in  siut  in 
the  courts  of  law  of  another  country,  appears  to  be 
this ;  that  the  interpretation  of  the  contract  must  be 
governed  by  the  law  of  the  country,  where  the  con- 
tract was  made  (Lex  loci  contractus)'^  the  mode  of 
suing,  and  the  time  within  which  the  action  must  be 
brought,  must  be  governed  by  the  law  of  the  country, 
where  the  action  is  brought.  (In  ordinandis  judiciis^ 
loci  consuetudo,  ubi  agiiur.)  This  distinction  has 
licen  clearly  laid  down  and  adopted  in  the  late  case 
of  De  la  Vega  v.  Vianna.     See  also  the  case  of  the 


1  Dc  la  Chaumette  r.  The  Bank  of  England,  2  Bani.&  Adolpi  R.  385; 
S.  C.  9  Barn.  &  Cresw.  208;  and  aee  Chitty  on  Bills,  p.  551,  5S3^  8lli 

edit;  antp,  §340. 
9  Ante,  §  316  a. 
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British  Linen  Conii»any  v*  Dnimmond  where  the 
difTerent  authorities  are  brought  together.  The  ques- 
tioii  theieisre  is,  whether  the  taw  of  France,  by  w  hich 
tfae  indoremieut  in  blank  does  not  ofieratc  as  a  transfer 
of  the  note,  is  a  rule,  which  governs  and  regulates 
the  interpretation  of  die  contract,  or  only  relates  to 
the  mode  of  instituting  and  conducting  the  suit ;  for, 
if]  the  former  case,  it  must  be  adopted  by  our  courts, 
in  the  latter  it  may  be  altogether  disregarded,  and 
the  suit  commenced  in  the  name  of  the  present  plain- 
tiff- And  we  think  the  French  law  on  the  point 
at)0?c  mentioned  is  the  law,  by  which  the  contract  is 
gmrerned,  and  not  the  law,  which  regulates  the  mode 
rf  suing.  If  the  indorsement  has  not  operated  as  a 
timnsfer,  that  goes  directly  to  the  point,  tliat  tliere  is 
no  contract  upon  which  the  plaintiff  can  sue*  In- 
deed, the  difference  in  the  consequences,  that  would 
Ibtiow,  if  the  plaintiff  sues  m  his  own  name,  or  is 
compelled  to  use  the  name  of  the  former  indorser,  as 
the  plaintiff  by  procuration,  would  be  very  great  in 
aiany  respects,  parriculariy  in  its  l)earing  on  the  law 
of  net-off;  and  with  refereticc  to  those  consequences, 
we  think  the  law*  of  France  falls  in  with  the  distinc- 
tion above  laid  down,  that  it  is  a  law,  w^hich  governs 
the  contract  itself,  not  merely  the  mode  of  suing. 
We  therefore  think,  that  our  courts  of  law  must  take 

ice^  that  the  plaintiff  cotild  have  no  right  to  sue  in 
Iw  own  name  upon  the  contract  in  the  courts  of  the 
fsotmrry,  where  such  contract  was  made ;  and  that 
mnA  being  the  case  there,  we  must  hold  in  our  courts, 
that  he  caji  have  no  right  of  mjing  here/'^ 

^36*1.     Several  other  cases  may  be  put  upn  this 


p  N.  Gil.  UU 190,  m  sjioit  <  565^4  560 


592  CONFLICT  OF   LAWS.  [CH.  YIU. 

subject.  In  the  first  place,  suppose  a  note  negotiate 
by  the  law  of  the  place,  where  it  ii  made,  is  dMve 
transferred  by  indorsement;  can  the  mdonee  naain- 
tain  an  action  in  his  own  name  against  the  maker 
in  a  foreign  country,  (where  both  are  fiiimd,)  in 
which  there  is  no  positive  law  on  the  flahfect  of 
negotiable  notes  applicable  to  the  case  ?  If  he  ca% 
it  must  be  upon  the  ground,  that  the  foreign  tri- 
bunal would  recognize  the  validity  of  the  transfer 
by  the  indorsement  according  to  the  law  of  the 
place,  where  it  is  made.  According  to  the  doe- 
trine  maintained  in  England,  as  choses  n  action 
are  by  the  common  law  (independent  of  statute) 
incapable  of  being  transferred  over,  it  might  be 
argued,  that  he  could  not  maintain  an  action,  not- 
withstanding the  instrument  was  wdl  negotiated, 
and  transferred  by  the  law  of  the  }dace  of  the  ooo- 
tract.^  So  far,  as  this  principle  of  the  non-assign- 
ability  of  choses  in  action  would  affect  transfers 
in  England,  it  would  seem  reasonable  to  follow 
it.  But  the  difficulty  is  in  applying  it  totransfien 
made  in  a  foreign  country,  by  whose  laws  the  in- 
strument is  negotiable,  and  capable  (rf*  being  trans- 
ferred, so  as  to  vest  the  property  and  right  in  the 
assignee.  In  such  a  case  it  would  seem,  that  the 
more  correct  rule  would  be,  that  the  Lex  loci  catir 
tracliis  ought  to  govern;  because  the  holder  under 
the  indorsement  has  an  immediate  and  absolute 
right  in  the  contract  vested  in  him,  as  much  as 
he  would  have  in  goods  transferred  to  him.  Under 
such    circumstances    to   deny    the    legal    efiect   of 


1  See  2  Black.  Comm.  442;  Jeffirey  v.  McTaggart,  6  Manle  iL  Bel  v. 
126;  Innei  v.  Dunlop,  8  T.  R.  505.  See  also  Jeffiey  «i  McTaggut, 
6  Maule  &  Selw.  R.  126 ;  post,  §  565,  566. 
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the  iiickiseiDeiit  is  to  construe  the  obligation,  force, 
and  effect  of  a  contract,  made  in  one  place,  by  the 
law  of  another  place.  The  indorsement  in  the 
place,  where  it  h  made,  crt^ates  a  direct  contract 
between  the  maker  and  the  first  indorsee;  and  if 
90,  that  contract  ought  to  l)c  enforced  between  them 
evcrv  where.  It  is  not  a  question,  as  to  the  form 
of  the  remedy;   but  as  to  the  right,^ 

\  366,  The  same  view  of  the  doctrine  seems  to 
have  been  taken  in  another  case  in  England,  much 
stronger  in  its  circumstances,  than  the  case  of  a  for- 
eign negotiate  note,  which  may  be  thou^i^ht  to 
stand  in  some  meamfe  upon  the  custom  of  mer- 
chants. A  suit  was  brought  by  the  assignee  of 
an  Irish  judgment  against  the  judgment  debtor 
in  £ngland,  the  judgment  being  made  expressly 
assignable  by  Irish  statutes;  and  the  objection  was 
taken,  that  no  action  could  h^  maintained  by  the 
assignee,  because  it  would  contravene  the  general 
principle  of  the  Englif^h  law,  that  choses  in  action 
were  not  assignable.  But  the  Court  intimated  a 
strong  opinion  against  this  ground  of  argument; 
and  the  cause  finally  was  disposed  of  upon  another 
point;  but  in  such  a  manner^  as  left  the  opin- 
ion in  full  iorce.'  It  is  matter  of  surprise,  that 
in  some  of  the  more  recent  discussions  in  EnMand 
upn  the  negotiations  of  notes  in  foreign  countries, 
this  doctrine  has  not  been  distinctly  insisted  on. 
For,  even  in  England,  negotiable  notes  are  not 
treated,    as    mere  cboses  in    action;    but  they  are 


1  9m  Trnnbff  lu  VKgiii«r«  1  Bbf*  Neir  Oam,  1S9, 100,  m\ ;  witt, 
1 1,  whor*  ti»  VKiDe  nsioiii&s  itraii  to  hfttt  appHod ;  poit, )  5II5|  SM 
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deemed  to  have  a  closer  resemblance  to  pemnal 
chattels  on  account  of  their  transferability;  so  that 
the  legal  property  in  them  passes  upon  the  transfer, 
as  it  does  in  the  case  of  chattels.^  If  so^  no  one 
could  doubt,  that  a  title  of  transfer  of  personal  pn^ 
erty  in  a  foreign  country,  good  by  the  lawi  of  the 
country,  where  it  is  made,  ou^ht  to  be  held  equally 
good  every  where.* 

^  356.  In  the  next  place,  let  us  sujqpose  die  case 
of  a  negotiable  note,  made  in  a  countiy,  by  whose 
laws  it  is  negotiable,  is  actually  indorsed  in  another, 
by  whose  laws  a  transfer  of  notes  by  indonement 
is  not  allowed.  Could  an  action  be  maintained 
by  the  indorsee  against  the  maker,  in  the  CSoorts 
of  either  country  ?  If  it  coold  be  maintained  in 
the  country,  whose  laws  do  not  allow  such  a  trans- 
fer, it  must  be  upon  the  ground,  that  the  origi"* 
nal  negotiability  by  the  Lex  loci  cantractOis^  is  per- 
mitted to  avail,  in  contradiction  to  the  Lex  Jan. 
On  the  other  hand,  if  the  suit  should  be  bnNi^t 
in  the  country,  where  the  note  was  originally  made, 
the  same  objection  might  arise,  that  the  transfer  was 
not  allowed  by  the  law  of  the  place,  where  the  in- 
dorsement took  place.  But,  at  the  same  time,  it  may 
be  truly  said,  that  the  transfer  is  entirely  in  conformi^ 
to  the  intent  of  the  parties,  and  to  die  law  of  the 
original  contract.^ 


1  McNeil  V.  Holloway,  1  Barn.  &  Aid.  R.  218. 

8  Ante,  §  353 1. 

3  See  Chitty  on  Bills,  ch.  6,  P.  218, 219, 8th  Lend,  edit  See  KiinM 
on  Equity,  B.  3,  ch.  8,  §  4 ;  ante,  §  353,  3S1.—  In  the  cases  of  MUne  v. 
Graham,  1  Bam.  &  Cresw.  192,  De  la  Chaumette  v.  Bank  of  BagWw^^ 
2  Barn.  &  Adolp.  385,  and  Trimbey  o.  Vignier,  1  Bing.  N.  Cas.  151, 
the  promissory  notes  were  negotiable  in  both  countries,  u  wdl  wheit  the 
note  was  made,  as  where  it  was  transferred. 
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^3d7.  In  the  next  place,  let  us  suppose  the 
case  of  a  note,  not  negotiable  by  tlie  law  of  tlie 
place,  where  it  i$  made,  but  negotiable  bjr  tiie  law 
of  tiie  place,  where  tt  is  indorsed;  could  an  ac* 
tioa  be  maintained,  in  either  country,  by  the  in- 
dorsee against  the  maker?  It  would  seem,  that 
m  the  country,  %vhere  the  note  was  made,  it  could 
not;  because  it  would  be  inconsistent  with  its  own 
laws*  But  the  same  diflicuhy  woidd  not  arise 
in  the  country,  where  the  indorsement  was  made ; 
and,  tberefbre,  if  the  maker  used  terms  of  negotia- 
bility in  iiis  contract,  capable  of  binding  him  to 
the  indofaee,  there  would  not  seem  to  be  any  solid 
Direction  to  giving  the  contract  its  full  eflect  lbere« 
And  so  it  has  been  accordingly  adjudged  in  the  case 
of  a  note  made  in  Connecticut,  payable  to  A.,  or 
Qffffor,  but  by  tlic  laws  of  tJiat  state,  not  negotiable 
tlierOf  and  indorsed  in  New-York,  where  it  was  nego- 
tiable. In  a  suit,  in  New-Vork,  by  the  indorsee 
against  the  maker,  tbe  exception  was  taken,  and 
otrenruled«  The  Court,  on  that  occasion,  said,  that 
perM>naI  coniiacts,  just  in  themselves,  and  lawful 
in  the  place,  when  they  are  made,  are  to  lie  fully 
enfoiced,  aocoiding  to  tlie  law  of  tlie  filace,  and 
tlie  intent  of  the  parties,  u  a  principle,  which  ought 
to  be  imbecBally  received  and  supported*  But  this 
of  tbe  Ltx  loci  coniractus  can  have  ref* 
only  to  the  nature  and  construction  of  the 
oommett  and  its  legal  efiect,  and  not  to  the  mode 
of  eoforcing  it  And  the  Court  ultimately  put  the 
case  expressly  upon  the  grciund,  that  the  note  was 
pajBUe  to  the  payee,  or  order;  and  therefore,  the 
remedy  might  well  be  pursued  according  to  the  law 
of  New-York  against  a  jiarty,  who  had  contracted 
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to  pay  to  the  indorsee.^  But,  if  the  words,  *^  or  order," 
had  been  omitted  in  the  note,  so  that  it  had 
not  appeared,  that  the  contract  between  the  parties 
originally  contemplated  negotiability,  as  annexed 
to  it,  a  diflferent  question  might  hare  arisen, 
which  would  more  properly  come  under  Ascussion 
in  another  place;  since  it  seems  to  concern  the 
interpretation  and  obligation  of  contracts,  although 
it  has  sometimes  been  treated  as  belong^g  to  reme- 
dies.* 

§  358.  Another  case  may  be  put,  which  has  ac- 
tually passed  into  judgment.  A  negptiable  note 
was  given  by  a  debtor,  resident  in  Maine,  to  his 
creditor,  resident  in  Massachusetts.  After  the  death 
of  the  creditor,  his  executrix,  appointed  in  Massa- 
chusetts, indorsed  the  same  note  in  that  state  to 
an  indorsee,  who  brought  a  suit,  as  indorsee,  against 
the  maker  in  the  State  Court  of  Maine.  The  ques- 
tion was,  whether  the  note  was,  under  the  circam- 
stances,  suable  by  the  indorsee ;  and  the  Court  held, 
that  it  was  not ;  for  the  Court  said,  that  the  execu- 
trix could  not  herself  have  sued  upon  the  note, 
without  taking  out  letters  of  administration  in  Maine ; 
and  therefore  she  could  not,  by  her  indorsement, 
transfer  the  right  to  her  indorsee.^ 

^  359.  It  does  not  appear,  by  the  report,  whether 
the  note  was  made  in  Massachusetts  or  in  Maine. 
It  is   not,   perhaps,   in  the  particular  case  material, 

1  Lodge  r.  Phelps,  1  Jon.  Cases,  1«39 ;  S.  C  2  Caines,  Caa.  in  Error, 
321.    Sec  Kaims  on  Equity,  B.  3,  ch.  8,  §  4. 

3  Sec  Chitty  on  Bills,  ch.  H,  p.  218,  219, 8th  Lond.  edit ;  3  Kent,  Comm. 
Lect  44,  p.  77,  3d  edit;  ante,  §  253  a. 

3  Stearns  v.  Bumham,  5  Grecnt.  R.  261 ;  S.  P.  Thonwon  v.  Wilion, 
2  N.  Hamp.  R.  291.  But  see  Iluthwaite  v,  Phaire,  1  Maim.  &  Oraiy. 
R.  159,104;  and  Rand  v.  Hubbard,  4  Mete.  R.  252»  S258, 259 ;  poft, 
§516,517. 
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as,  Mcoiduii^  to  the  law  of  both  states,  the  note  was 
negotiable  by  iudon^ementf  whetber  made  in  the 
one  or  tn  the  other  state.  If  it  had  been  diflerent, 
it  might  have  given  rise  to  a  diflerent  inquiry*  But 
Ui  etllitr  Mle^  the  creditor  might  certainly,  in  his 
lifetime^  by  his  indorseoienl  liavc  transferred  the 
popetty  in  the  note  to  the  indorsee ;  and  as 
dearly  bis  exctticrix  could  do  the  same;  for  it 
ii  entirely  well  settled,  that  an  executor  or  admin- 
iBtrator  can  so  transfer  any  negotiable  security  by 
Ms  indorsement  thereof*'  If,  theiiy  by  the  transfer 
in  Massachusetts,  the  property  passed  to  the  tn- 
donee,  it  is  difficult  to  perceive,  wlty  that  transfer 
WM  not  as  effectual  in  Maine,  as  in  Massachusetts ; 
andf  by  tha  law  of  both  states,  an  indorsee  may 
me  on  negotiable  iastruments  in  his  own  name. 
In  truth,  such  instniments  arc  treated,  not  as  mero 
in  action,  but  rather  as  chattels  personal.^ 
in  action  are  not  assignable  by  law ;  and  ac* 
tioDS  must  be  brought  thereon  in  the  name  of  the 
original  parties.  Hut  negotiable  notes  axe  transfer- 
able by  indorsement;  and  when  transferred,  the  in- 
doiBM  may  sue  in  his  own  name.  Upon  the  reason^ 
ing  in  the  above  case,  the  note  would  cease  to  be 
negotiate  after  the  death  of  the  payee ;  which  is 
certainly  not  an  admissible  doctrine.^  The  decision, 
in  a  recent  case^  in  the  Supenie  Court  of  the  United 
Sla^  IS  femided  upon  the  doctrine,  that  an  assign* 

IflMlUwUiMCMi  t.8iiiii«,3WikiNi,R.  1;  a  C  a  Sir,  R.  laCO* 
t  MeNdkfo  v.  IfoUoraf ,  I  Btrn.  &  AM.  9ia    Bat  lee  Rklumli  p. 
Kiebsfdi,2BviL&A4<ilp.U7,453»4^;  ime.jdSS. 

s  RawUmon  f.  Stout,  d^Wtkon,  R.  1 ;  &  C  2  6cr,  R.  1960;  BayUy 
OS  Wli^eluS,  fi.  7$,  SOi  sdk.— Tks  0§M  of  mmigmoMtB  of  ^bm  tad 
«ilisr  fKaosil  pfopeitjr  »iQ  eoiaa  oofs  Mif  midor  rtview  in  the  ioocosd^ 
iHf  ^i^f  vlwti  wo  iiitflr  opoa  tfao  mbjoet  of  tbt  kw,  which  rofukloo 
of  pofiofii]  property.    Toet,  ^  3B$  to  $  40a 
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ment  by  an  executor  of  a  chose  in  action  in  the  state, 
where  he  is  appointed,  and  which  is  good  by  its  laws, 
will  enable  the  assignee  to  sue  in  his  own  name  in 
any  other  state,  by  whose  laws  the  instrument  would 
be  assignable,  so  as  to  pass  the  note  to  the  assignee, 
and  enable  him  to  sue  thereon.^ 

^  360.  As  to  bills  of  exchange,  it  b  generaUy  re- 
quired, in  order  to  fix  the  responsibility  of  other  par- 
ties, that,  upon  their  dishonor,  they  should  be  duly 
protested  by  the  holder,  and  due  notice  there- 
of given  to  such  parties.  And  the  first  question,  which 
naturally  arises,  is,  whether  the  protest  and  notice 
should  be  in  the  manner,  and  according  to  the  forms 
of  the  place,  in  which  the  bill  is  drawn,  or  accord- 
ing to  the  forms  of  the  place,  in  which  it  is  payable. 
By  the  common  law,  the  protest  is  to  be  made,  at 
the  time,  in  the  manner,  and  by  the  persons  prescribed, 
in  the  place,  where  the  bill  is  payable.*  But,  as  to 
the  necessity  of  making  a  demand  and  protest,  and 
the  circumstances,  under  which  notice  may  be  re- 
quired or  dispensed  with,  these  are  incidents  of  the 
original  contract,  which  are  governed  by  the  law  of 
the  place,  where  the  bill  is  drawn.'    They  constitute 

1  S.  P.  3  Kent  Comm.  §  44,  p.  88, 4th  edit ;  Rand  v.  Habbaid  4  Mete  R. 
252,  258,  259 ;  Harper  v.  Butler,  2  Peters,  Sup.  Court  R.SZ39. — The  cue 
of  Trimbcy  v.  Vignier,  1  B'lng.  N.  Cases,  151,  (Ante,  §  353  a,)  seems  to 
inculcate  the  doctrine  as  general,  that  a  transfer  of  property,  good  hy  the 
Lex  loci  of  the  transfer,  will,  at  least  in  cases  of  negotiable  iiiitnioieiit% 
be  held  good  every  where,  so  as  to  enable  the  indorsee  to  sue  in  his  own 
name. 

3  Chittyon  Bills,  p.  193,  490,  506,  507,  508,  8th  Lond.  edit.  1833; 
Post,  §  6:31.  See  Rothschild  v.  Currie,  1  Adolp.  &  Ell.  43 ;  PoChier,  Do 
Change,  n.  155 ;  S.  P.  Pardessus  Droit,  Comm.  Tom.  5,  art  1497, 148^  o. 
155,  states  the  same  point 

3  Ibid.  See  Aymar  v.  Sheldon,  12  Wend.  R.  439 ;  Id.  p.  490»  506|  507, 
508,  8th  Lond.  edit  1&33 ;  1  Boullenois,  Observ.  23,  p.  531, 533.  Pardes- 
sus, Tom.  5,  nrt  1489, 149a  Savary,  Le  Paiftit  Negotiant,  Tom.  1  PvttB, 
Lib.  1,  eh.  14,  p.  851. 
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implied  conditions,  U{K>n  ^^  hich  the  liability  of  the 
drawer  is  to  attach,  according  to  the  Lex  loci  cantraC" 
t&s ;  and,  if  the  bill  is  negotiated,  the  like  responsi- 
bility attaches  upon  each  successive  indorser,  accurd- 
ing  10  the  law  of  the  place  of  his  indorsement ;  for 
each  iudnrser  is  treated  as  a  new  drawer,*  The  same 
doctrine,  according  to  Pardessus,  prevails  in  France** 
^  36K  Upon  negotiable  instruments,  it  is  the 
cuitom  of  most  commercial  nations,  to  allow  some 
liiiie  for  payment  beyond  the  period  fixed  by  the 
terms  of  the  instrument-  This  period  b  diflerent  in 
diflerent  nations ;  in  some,  it  is  limited  to  three  days ; 
in  oiliers,  it  extends  as  far  as  eleven  days,^ 
The  period  of  indulgence  is  commonly  called  the  days 
of  grace ;  as  to  w  hicli,  the  rule  is,  that  tlie  usage  of 
the  place,  on  which  a  bill  is  drawn,  and  where  |)ay- 
ment  of  a  bill  or  note  is  to  be  made,  governs  as  to 

>  Bern  Rdihichild  v.  Citrrie ;  1  Adolp.  ic  EIL  4%  Pothier  De  Change,  fi. 
155  ;  Btyloy  on  Billt,  ch.  A.  p,  78  to  p.  86,  5th  «dkt  1690,  by  PhiUipe  6i. 
BbwrW  n  Billis  ch.  0,  p,  3Gd,  367,  370,  8th  Lond.  edit;  Ballia- 

pdU  I  J  Eut,  R.  481 ;  anto,  f  314  to  §  317. 

•  PinlcMtM,  Droit  Comm.  art  1485,  141»5,  ]4LH>  to  tm;  Hf^niy  oo 
Foreign  I^w,  S3,  App^  p.  239  to  248.  Ante,  §  314  to  $  347.  BouUeo- 
oil  atlmiu,  that  Utt  proloft  miglil  to  bo  aecordiag  to  tlie  law  of  the  place, 
wber*  this  bill  m  pajablt.  But,  ip  caae  of  a  foreign  bill,  indoraed  by 
■treiil  ladoiMnitiitB  in  differeot  ooontfiaa,  be  contcndji,  tliat  tlie  time, 
wMilB  wbtdi  aoliec  or  mcwm%  k  to  bo  bad  upon  the  dtshanor,  is  to  be 
§9mmA  by  «  dtAmnt  rtile.  Tbna,  ho  mp^otm^  a  hill  drawn  in  Engp- 
kad  on  Firti  in  hrm  of  a  French  piyee,  who  tndonet  it  to  a  Spaniard 
(ia  Spmtn)b  and  he  to  a  Portu^ucve  (in  Fottuf^l),  and  he  to  the  holder  j 
and  then  aaya,  that  the  holder  k  entitled  to  have  rocourve  a^ioat  the 
Portnfooeo,  wttiUn  (be  l&ow  prweribed  by  t)je  law  of  France,  becnuso 
tbi  boldor  ii  there  to  rvcesfo  p^yxooiil ;  tbe  Porttigtieeo  is  to  give  ootico 
m  the  Sptiiianl  wttbui  the  time  preecfibed  by  tbo  law  of  Portugal,  be- 
caaet  Ibal  is  tbo  ooly  Uw«  with  which  he  k  pieeumed  to  be  ac<juainted, 
Im.  I  tad  ao  10  rcgafd  to  oveiy  other  tndofver*  bo  ie  to  have  recoureo 
wfibb  tbe  period  preecHbed  by  the  law  of  the  fdace,  where  the  indorMH 
flmn  via  made,  and  not  of  the  doinicil  of  the  party  indoning.  1  Boulleo* 
M,  Oboonr.  leo,  p.  370»  :I71,  :r?i ;  Id,  Obacrr.  23,  p.  5:U,  532. 

3  Bayiey  an  Billi,  5th  Aoier.  Edit  by  Phillipe  iL  Sowall,  p.  234, 235 ; 
CkiiqreoBilk,p.4a7,athUiulcdit.;  Id.  p.  i98L 


600  CONFUCT  OF  LAWS.  [CH«  TBI. 

the  number  of  the  days  of  grace  to  be  aHowed  therecB.' 
^  362.  This  head,  respectbg  conlncis  in  geneid, 
may  be  concluded  by  remarking,  dnt  omtractSy  so- 
specting  personal  property  and  debUi  are  maw  «ni- 
versally  treated  as  haying  no  sitns  or  kMaliQr ;  and 
they  follow  the  person  of  the  owner  in  pant  of  rigbt.; 
(MobUia  inherent  ossibus  domini  ;)*  a3Aaa^  &e  rem- 
edy on  them  must  be  according  to  the  law  of  the 
place,  where  they  are  soaglit  to  be  enforced*  The 
common  languge  is ;  MobUia  non  JkAenl  sefmebma.; 
MobUia  ossibus  inhterent ;  Actor  seqmlwr  Janm  £ei; 
Debita  sequuntur  personam  debitaris.^  That  is  ta  any, 
they  are  deemed  to  be  in  the  place,  and  are  dbpoKd  of 
by  the  law  of  the  domicil  of  the  owner,  wherever  in 
point  of  fact  they  may  be  situate.  Qvm  tamen  ralUme 
mobiliumj  (says  Paul  Yoet,  a  strenooos  opposer  of  d» 
general  doctrine  of  the  extra-territorial  operaticHi  oi 
statutes,)  ubicunque  sitorunij  domicUium  $eu  personam 
domini  sequamur.^  Burgundus  says;  Sed  foaiefi,  ut 
existimeMj  bona  moveniiaj  et  mobilia^  ita  comitari  per- 
sonam,  ui  extra  domicUium  gus  censeafitur  eztifere, 
adduci  sane  non  possum.^    Rodenburg  says  the 


1  Ibid.  Bank  of  W&Bhingion  v.  Triplett,  2  Peten,  Sapi  G.  B.  80,81; 
ante,  §  316  to  §  347;  Pardesraa,  Tom.  RP.  Chhty  on  BOb,  p,  407,M 
Lond.  edit ;  Id.  p.  193 ;  S.  P.  2  BoallencHfl,  Obieiv.  98,  |k  sA,  58%«aa 
Mascard.  Conclus.  7,  n.  73,  there  cited. 

s  Thome  o.  Wathina,  3  Yes,  35;  1  Boalleaoia,  ObierT.  90^  p. MB; 
Liverai.  Dias.  §  251,  p.  162, 163;  P.  Yoet,  de  Sutnt  ck  9;  $4»  a.  8t> 
126,  edit  1715 ;  Id.  p.  13D,  edit.  1661 ;  poat,  §  377, 37a 

3  Kaims  on  Equity,  R  3,  ch.  8,  $  3, 4 ;  Dwanris  on  BtatolSii  ^  % 
p.  650;  livenn.  Diia.  §  251, 252, 254,  p.  162,  168;  167;  FbHs,  OMHt 
dea  Loia,  Revue  Etrang.  et  Fran^.  Tom.  7, 1840,  §  32,  pi  991  to  pi  996; 
Id.  §9),  p.  227,228;  ChristinBus,  ad  Cod.  Lib.  l,tit  l,Deda.5,a.l,9;& 
p.  7;  3  Surge,  Comm.  on  CoL  and  FW.  Law,  Pt  2,eL  90»]i.  777;  pott, 
§376  to  §  385,  §  395  to  §  400. 

4  P,  Yoet,  De  Statut  §  4,  ch.  2,  n.  8,  pi  196;  Id.  ^  180, 110^  tflt 
1661. 

5  BargiindiB,  Tract  2,  n.  20,  p.  71. 
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DiximuSf  molnlia  si  turn  habere  intetligi,  ubi  dtmiinus 
iminamt  domicilium^  nee  aliter  mutme  eundem^  quam 
una  mm  damicilio}  He  goes  on  to  d!!istgn  ihc  rea- 
sons, IcHinded  upon  the  j)er|K*tually  changeable  loca- 
doD  of  movables*  Pothier  is  equallj  expressive  on 
the  same  |xiint.*  Indeed,  the!  doctrine  is  so  firmly 
WtaMished,  that  it  would  \m  a  waste  of  time  to  go 
OTcr  the  autiiorities;^  and    especial! j    as  the  same 

1  Rodenburg,  De  Dt?er*  Stat  lit  3,  ch,  3,  o*  1 ;  2  Boulleiiow,  Appx* 
U,  \^ 

[ '  fhe  Bouliier^  CcMitURi.  de  Boarg.  ch.  $1,  f  t?!^  p.  40B ;  Id.  cb«  32*  §  79, 
!41R) ;  Id.  ch.  25,  $  5,  0»  p.  4i»0;  Pothier,  Des  Cho«e^  Tom.  8*  P.  2,  4  *% 
i  IQD,  DO ;  Id.  Coutiim.  d'Orl^ans.  Tom.  10,  n.  ^,  p.  7;D  Belt,  Cofam. 
684,  flSS,  4tb  edit ;  Brace  r,  BnKe^3  Bos.  k.  Pull.  %¥} ;  Sill  v.  Worawtck, 
1 11,  Bl.  (m,  mV ;  In  Re,  Ewing,  1  Tyrwhitt,  R.OI ;  Thome  r.  Wftikin*, 
9  Vcf,  R.  :J5  ;  I  Tow^^n,  R.  517,  notts ;  Blanchnrd  r.  RTi«rl!,  \n  Muss.  R. 
0;  Livomu  Dii*^,  »  171;  Pmlit*  Confitt  der<  ne  Klrtu^* 

•t  Fimoc.  Tom  :  jl,  p.  230,  J  32,  p.  221  to  ►— There 

are  aocnr  few  j(jmt«,  wlin  Bcem  to  dia^nt  from  the  doclriije,  citlier  in 
a  qualified  of  alMoTuto  mannor,  who  aro  rited  by  Mr.  Fa4ix.  lie  eniiijier* 
mm  Tlttman,  Mutilmbruch,  and  Kichhom.  Id.  p.  223,  224.  John  Voet 
haa  expoQiidad  thia  wbol«  doctrine  very  fully.  Atqtio  iia  (aaya  he)  evic* 
Vam  hftclemia  exiatimo,  in  onmiHitA  stntntm,  rt'alibu^.  f)€r«onaUbiM,  mixtis, 
aifl  qikicuoqtia  alii  aivo  dc  nc  aive  divi^ionc  conciptendb,  vcria- 

aiaMm  tmt  t^gulain,  pord^'  v  officium  ttuumstatuta  extra  temtiH 

fimi  atadaantia ;  ooque  jadiccm  aUcrius  rrgioniii,  iitiantum  ad  rw  in  ioo 
territorio  aitat,  wx  nac^aaitaio  qu4dain  jurin  obntrictum  ^sae,  ut  seqttatur 
probetve  lagca  oon  auaa.  Ineo  tanuMi  forte  acmputua  ha^^erit ;  H  acilJc^t 
hmt  ita  alnt*  qti  «fD  fiat,  tpoA  vulfo  reperitur  in  succei^ioni. 

bfta^  tflitaiidt  iacahate,  contractsbtia,  i]iiii}iMr^  im  i mm*^  m\\n  r^fx 

Mcit  do»ki1ii  jtir«,  mm  vero  le^bua   loci  illiii«,  \i% 
mm  eooititista;  vtderi  cnim  h4c  aaltam  rations  jurt^djc  ^ 

domic ilti  non  raro  nltra  atatuentk  ftoaa  operaii  in  rea  diaptnw  per  varia 
aliornm  mai^tjutuum,  eliam  rettiotiaaiiDii  ad  oricnt«m  occiduumfjue 
iolfQi  refionihiia  impcritantium,  torritoHa.  Sed  considerandum,  qua- 
jnria,  aeu  malia,  pnaaumtionc,  banc  do  mohilibiiit  dcter- 
eonaepcam  mii :  cum  enim  certo  utabiJiqyc  lurr  ftitn  cju-rnni, 
)  mlallifaiaJoeo;  a^d  ad  nrbitriiim  doujini  undiquuque  m  dotn- 
I  iiToeari  Ibctle  ac  redoci  poaiint,  ct  nrmxinium  dontino  plcnimqua 
ftdlbrta  aolcam,  cum  ei  sunt  prttsseoiia;  visum  fuit»  hmic  indo 
\  mtt^^t^,  tut.  A  dominuj  vello  a^naoatttTi  iit  illic  omoia  ana  aiqt 

51 
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subject    will    occur,    in    a    more    general    fonn,    in 
the  succeeding  chapter.* 

^  362  a.  Debts,  in  the  vocabulary  of  the  civil  law, 
arc  often  known  by  the  title  of  Nomina  debitarum  ;  ' 
and  they  also  follow  the  person  of  the  owner ;  or,  as 
Jason  says ;  Nomina  infixa  sunt  ejus  OMJbus.'  Bur- 
gundus  also  says ;  Nomina  et  actiones  loco  no»  ctrcum- 

mobilia,  aut  saltern  esse  intelligantur,  nbi  fortunaram  raunm  larem  lam- 
mamque  constituit,  id  est,  in  loco  domiciliL  Proinde  ti  qnid  domicilii  judex 
constituent,  id  ad  mob  ilia  ubicunque  lita  non  allA  peitinobit  ntione, 
quam  quia  ilia  in  ipso  domicilii  loco  esse  concipiuntar.  Si  tamen  hnm 
juris  fictiones  quis  k  rationc  naturali,  in  hifce  toluin  conndnuid&, 
alienas  putet,  quippe  desiderantefl  unum  conununem  legiilatoieiiiy  lege 
sua  fictiones  tales  iutroducentem  ac  stabilientem ;  non  eqnideiii  repug- 
naverini,  atque  cdeo  tunc  hoc  ipsum  comitati,  quam  gens  genti  preafcat, 
magis,  quam  rigori  juris,  et  sumnue  potestati,  qoam  quiaque  magiatia<- 
tus  in  mob  ilia,  suo  in  territorio  constituta,  habeti  adacribendmn  potem. 
Pneaertim  cum  considero,  subinde  per  magistratna  loci,  in  quo  mobilia 
vere  existunt,  de  illis  ea  constitui  sancirique,  que  domicilii  jndici  dia- 
plicere  possent  Quid  enim,  si  domicilii  judex  fnunenta  impoitari 
jubcat,  penurid  frugum  vexat4  regione ;  incola  ape  Ineii  m^jorii  ftn- 
monta  sua,  in  ali&  regione  horrois  recondita  inferrededderil;  regioni 
vero  isti  imperans  omuem  vetuerit  frugum  exportatiooem,  jure  auo  in 
sui  territorii  frumentis  usus?  Quis  hie  obsecro  negare  amtiiieBt,  mo- 
bilia regi  lege  loci,  in  quo  vere  sunt,  non  in  quo  ob  dcpieilinm  domini 
esse  finguntur.  Nee  minus  id  in  rerum  publicationibua  ex  delicto 
apparct,  in  quantum  fisco  loci,  in  quo  reus  condemnatna  est,  non  amil 
ccssura  bona  omnia  mobilia  ubicunque  sita,  aed  ea  ada,  que  in  loco 
condcmnantis  inveniuntur;  nisi  aliud  ex  comitate  alicubi 
Nee  dicam,  variare  de  rebus  quibusdam  locorum  plurimoram  i 
utrum  mobilibua  ills,  an  immobilibus  accensende  aint; 
esse,  ut  qus  un^  in  regione  mobilia  habentur,  immobilinm  catalogD 
alibi  adscripta  inveniantur;  annui,  verbi  gratis,  reditua  k  Protinefft 
debiti,  in  Hollandia  mobiles,  immobiles  Trajecti:  arborea  giandiona 
solo  hs rentes  passim  immobiles,  mobiles  tamen  in  Flandrii  habltB. 
Quo  posito,  ncccessc  fuerit,  ut,  quie  in  domicilii  loco  mobilia  1 
immobilia  vero  illic  ubi  sunt,  regantur  lege  loci  in  quo 
roagistratu  ne  ex  comitate  quidem  permissuro,  ut  quaai  DBobflia  i 
cilii  dominici  sequcrentur  jura.  J.  Voet,  ad  Pand.  lib.  1,  tit  4,  P".  9^  f 
II,  p.  44,  45;  post,  §481,  482. 

1  Post,  §  374  to  §  401. 

3  Ersk.  Inst  B.  3,  tit,  9,  §  4 ;  Cujaccii,  Opera,  Tom.  7,  p.  491|  edit  179B; 
Dig.  Lib.  10,  tit.  2, 1. 2,  §  6 ;  Vicat  Vocab.  Voce,  Nomen. 

3  i  Boullenois,  Obaerv.  20,  p.  348. 
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seribuniury  quias  tnit  incorporalcs ;  tamen  et  ibi  per  JtcU- 
onrm  esse  intelUguntur^  ubi  creditor  hahet  domicilium. 
Nam^  quod  (jnidam  assifms  crediioris,  esse  nffha  putant^ 
mm  magis  movet,  qtiam  si  dicamusj  doniinmm  fundi 
erne  in  proprieiario  ;  cum  alioquin^  si  quis  strictius  in- 
ierprefeturj  aliud  eM  fundus^  afiud  dominium ;  sicuii 
aliud  est  obligaiioy  aliud  crediium^  Diimoulin  is 
equally  explicit*  Nomina  et  jura^  et  qn^scumque  in- 
coqforalia^  mm  circumscribantur  loco  ;  et  sic  non  opus 
est  aecedere  ad  cerium  locum.  Turn  si  hisc  jura  ali- 
M  esse  eetiserentur^  non  repuiarentur  esse  in  re  pro 
^Ulis  hypothecaia^  nee  in  debitaris  persona,  scd  ma^ 
in  persona  creditaris^  in  qua  actipi  resident^  et  ejus 
ossibus   inhctrenl,^ 

I  982  b.  The  language  of  Hertius  is;  Mobili* 
tm$  kUerdmm  eiiam  nai^  avaloyiav^  (nam  proprie 
meque  mobiles  sttni^  nee  immobiles^)  accensentur  res 
inmrporaies.^  HuUtus  liolds  them  to  fall  under 
the  chirs  of  mcmibles.^  Paul  Voet  says ;  Fi?ncm,  quid 
nominibus  et  actianibus  Mahiendum  erit  ?  Respon- 
ho,  qui  a  proprie  hqnendo^  nee  mobiliam  nee  immo- 
biliam  venitmt  appellaiiane ;  Etium  vere  non  sunt  in 
toeoj  quia  incarparalia.  Idea  non  sine  distincdone  res 
Umper^ri  poterii.  Aut  igiiur  realis  erit  aciio^  tendens 
ad  immobiUa^  et  ^ckAitur  statutum  loci  situs  immo- 
hilium.  Aui  erit  aelio  reaKs  spectems  mobilia^  et  idem 
sermndum  erit^  quod  de  mobilihtis  dictum  est.  Aut  erit 
^ictio  pcrsomdis  sive  ad  mobilia  skpe  ad  immobilia  per- 


*  DimioiiliisComm.  de  Conwuetud.  Park  Tom.  1,  Do  FwCa.  tit  1,  gloM. 
^luf,  p,  90«  57;  Uverm.  Duvpcrt.  f  251,  p.  10%  163;  3  Bufg«^  Cofnon. 
o«  CoL  ind  For.  Uw*,  Ft  12,  ch.  ^J^  p.  TH ;  |9o^  4  392  to  ^  100. 

1  Hifftji,  Opcm,  De  CoIIii,  U^  Mi  »•  6,  p.  Itfi,  ItEJ,  edit  1737;  Id. 
p.  174,  ed^  171& 
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tinens,  qute  cum  inluereai  ossibus  penatUB^  statvtmn 
loci  creditorum  (Bstimari  dehehiO 

§  SGS.  But  a  question  of  a  very  diflerent  character 
may  arise,  as  to  executory  contracts  lespecting  real 
estate,  or  immovables.  Are  they  governed  by  the  law 
of  the  place,  where  the  contract  is  made  ?  Or  by  the 
law  of  the  place,  where  the  property  is  situate?  Take, 
for  instance,  the  case  of  a  contract  for  the  purchase  or 
sale  of  lands  in  England  or  in  America,  arising  under 
the  Statute  of  Frauds,  by  which  all  contracts  respect- 
ing real  estate,  or  any  interest  therein,  are  required 
to  be  in  writing ;  and  other^'ise  they  are  void.  If 
such  a  contract  is  made  in  France  by  pand,  or  other- 
wise, in  a  manner  not  conformable  to  the  law  ret  site, 
for  the  purchase  or  sale  of  lands  situate  in  England  or 
in  America,  and  the  contract  is  conformable  to  the  law 
of  France  on  the  same  subject ;  is  the  contract  valid 
in  both  countries  ?  Is  it  valid  in  the  country,  where 
the  land  lies,  so  as  to  be  enforced  there  ?  If  not ; 
is  it  valid  in  the  country,  where  the  contract  was 
made  ?  ^ 

^  364.  If  this  question  were  to  be  decided  exclu- 
sively by  the  law  of  England,  it  might  be  stated,  that, 
by  the  law  of  England,  such  a  contract  would  be 
utterly  void;  and  it  would  be  so  held  in  a  suit 
brought  to  enforce  it  in  that  realm,  upon  the 
ground,  ihat  all  real  contracts  must  be  gpvemed 
by  the  Lex  rei   sitte?      Lord    Mansfield    took   oc- 

1  p.  Voct,  de  Statut  §  9,  ch.  1,  n.  11,  p.  256»  edit  1715,  p.  319|313| edit 

\m\. 

3  Ante,  §  2G2;  post,  $  435,  43G  to  445.  See  2  Burge,  Coniin.  oo  GoL 
and  For.  Law,  Pt  %  ch.  9,  p.  840  to  p.  871 ;  4  Burge,  Comm.  Pt  9^  cL  5| 
§11,  p.  217. 

»  See  2  Dworrid  on  Statut  648;  Warrender  v.  Warrender,  9  BUgfai  B. 
127,128;  ante,  §  351  d. 
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oanoD,  in  a  celebrated  case^  to  enmine,  and  state 
ibc  principle*  **  There  is  a  distincttoii "  (said  he) 
^*  between  lonal  and  iRTrsonal  statutes.  Local  ones 
regnrd  such  thin^,  as  are  really  upon  the  spot 
in  EngUind ;  as  the  Statute  of  Frauds^  which  re- 
spects buds  sitoate  in  this  kingdom.  So  stock- 
jobbtog  contiaets,  and  the  aiattites  thereupon,  have 
a  referefiee  to  our  local  funds.  And  so  the 
SttttlUM  for  restraining  insurances  upn  the  exporta- 
tion of  wool  respect  our  own  jwrts  and  shores*  Per- 
sonal statutes  respect  transitory  contracts^  as  common 
loans  and  insorances.'' '  And  in  another  report  of 
the  same  case,  after  a  second  argument,  he  said  :  ^«  In 
evusry  disposition  or  contract,  where  the  subject-mat- 
ter relates  locally  to  Enjriand,  the  law  of  England  must 
gpvem;  and  must  have  been  intended  to  govern. 
Thus,  a  conveyance  or  will  of  land,  a  mortgage,  a 
contract  concerning  stocks,  must  all  be  sued  upon  in 
England ;  and  the  local  nature  of  the  tiling  requires 
tbem  to  be  carried  into  exeentiou  according  to  the 
taw  here."  • 


1  RobitiKm  w.  Blftod,  I  W.  Bltclc.  R.  'J34,  S46;  post,  $  393,  and  note, 
s  RobimoQ  r,  Bt«nd,  2  Burr*  R.  I079;  S.  P.  I  W,  BUck.  R.98a  9m 
ilm  Brak.  Inst  D,  a,  tit  9,  §  4 ;  Hnnrj  on  For*  l^w,  p.  t^  to  IS;  Seott 
f«  AIntJtt,  9  Dow  9l  CUrkt,  401  fh^  i)«o  S^Ikrig  r,  Dftvi<^,  Q  Dow,  R. 
1B9e,  2r»0 ;  post,  f  SSI,  43S.*»lf r.  Burfo,  ipeairif)^  on  tlii^  mibjectf  mf$ ; 
"  There  if  tu  mtitn  cttoctiirence  amongftt  them  (jurUts)  in  eooAiiterui^,  thtt 
te  title  to  motablcii,  ta  the  ?ilidity  of  aoj  divpomtion  of  Ui^id,  isfiotgov- 
ttoMl  hf  the  Ittw  of  Uieir  ftctoal  tititi.  Thi%  which  mmj  be  fvfirded 
■i  A  fetioml  role,  b  ttibject  to  iKif  qtutiftcitiofi,  Umt  the  law  of  the 
ID  whkh  thff  mofhh  nrnj  be  actoaUf  aituaied,  hat  nol  pt^- 
ptitieiitar  mode,  by  which  dene  the  movable  oaa  bo 
That,  property  id  the  publie  ttodt  or  ftoeki^  thatree  in 
joint  atoeka,  dtc*  ii  a  upeciea  of  petaonal  property,  which, 
w  It  k  ttmUma^  ao  It  b  lefulaied  by  tlie  law  of  the  couii^,  in  which 
ilciiila.  Certain  funua  are  preacribedt  by  which  alone  tlie  bolder  of 
maf  ilMi  er  iiil««it  can  trmnafer  it    Mere  ihe  Iftnaftr  ia  ao  fhf  tub- 
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§  365.  The  same  doctrine  has  been  laid  down  in 
equally  emphatic  terms  in  the  Scottish  courts.  Lord 
Robertson  in  a  highly  interesting  case  said;  << Al- 
though the  rule,  as  to  the  htx  loci  CMtad&Sj  is  of 
very  general  application,  pardcularlj  as  to  the  con- 
stitution and  validity  of  personal  contracts  and  oUiga- 
tions,  it  is  not  universal.  In  the  first  place,  it  does 
not  apply  to  contracts  or  obligations  relative  to  real 
estates."'  Lord  Banna tyne,  on  the  same  oocaaioo, 
affirmed  the  like  principle.^     And  it  has  received  an 


ject  to  the  law  of  the  plice,  where  the  property  ii  ntoitadi  iSmt  the 
legal  title  to  it  is  not  acquired  unlese  thoae  fbims  are  obiemd.  Rut 
although  tlie  contract  may,  in  consequence  of  a  oon-conpliuce  with 
those  forms,  fail  in  conferring  the  legal  title  on  the  dipoaee,  yet  it 
will  give  him  a  right  to  compel  the  disponer,  by  action  or  awti  to  make 
a  transfer  in  the  manner  required  by  the  local  law.  To  thia  limited 
extent  the  lex  loci  rei  sits  affects  and  eontrolf  the  tianafer  by  aett 
inter  vivos  of  certain  movables.  But  unless  the  local  law  givea  to  thflm 
the  quality  of  immovable  or  real,  as  it  may  do,  and  has  done  in  many 
instances,  they  still,  as  subjects  of  succession,  are  governed  by  tiie 
law  of  the  owner's  domicil.  The  rule  is,  that  the  title  to  movable  prop- 
erty is  governed  by  the  law  of  the  place  of  the  ownei^  domicil;  and 
this  rule  is  uniformly  applied  in  deciding  on  the  title  to  movable  prop- 
erty as  a  subject  of  succession.  The  law  of  the  ownerii  domicil  ii 
not  that,  which  exclusively  decides  on  the  title  to  moveable  ptupeity,  m 
a  subject  of  transfer  and  acquisition  by  acts  inter  vivos.  When  con- 
tracts of  purchase  and  sale,  mortgage  or  pledge,  are  completed  in  a 
place,  which  is  not  the  domicil  of  the  owner,  the  validity  of  ancbcontncla 
and  the  rights  and  obligations,  which  they  confer,  are  governed  by  the  law 
of  the  country,  in  which  they  are  eompleted.  <  Semper  in  atipiila- 
tionibus,  ct  in  ceteris  contractibus  id  sequimur,  quod  actnm  eat;  ant 
si  non  pareat,  quid  actum  est,  erit  consequens,  at  id  aeqaamoTy  good 
in  rcgione,  in  qua  actum  est,  frequentatur.'  'Generaliter  enim  in 
omnibus,  que  ad  formam  ej usque  perfectionem  pertinent,  ipectanja 
est  consuctudo  regionis,  ubi  sit  negotiatio,  quia  consuetude  infloit  in 
contractus,  et  vidctur  ad  eos  rcspiccre,  et  voluntatem  suam  eis  accom- 
modare.' "  3  Surge,  Comm.  on  Col.  and  For.  Law,  Pt  9,  eh.  20,  pu  751, 
752 ;  2  Burge,  Comm.  Pt.  2,  ch.  9,  p.  8G3  to  p.  870.    See  post,  $  434. 

1  Forgusson  on  Marr.  and  Div.  p.  395 ;  Id.  397.  See  Enk.  Inst  B.  3, 
tit  2,  §  40,  p.  515 ;  post,  §  436,  and  note. 

3  Fergusson  on  Man*,  and  Div.  p.  401 ;  2  Kaims  on  Equity,  B.  3;  ch.  9; 
§  2.— Erskine,  in  his  Institutes,  seems  to  assert  a  more  modified  doe- 
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uiiec|uivocaI  sanction  m  America;  where  it  has  liee& 
liroadly  declared  to  be  a  well  settled  riUci  that  any 
tide  or  interest  tn  land,  or  in  other  real  estate,  can 
onlj  U;  acquired  or  lost  agreeably  to  the  law  of  the 
{aUcCi  where  the  same  is  situate*^ 

365  a.  Paul  Voet  has  expressed  the  same  opinion. 
Quid  81  iiaque  cmUeniio  de  alit/uo  jure  in  re^  seu  ex 
ipsa  se  descendente  ?  Vel  ex  contractu^  vel  aciione  per- 
$onaH^  sed  in  rem  scripiaf  An  speciabUur  loci  Ma- 
tuium^  ubi  dominus  habet  domicilium^  an  staintum  rei 
iitmf  Re^^ondeo;  SkUvIum  rei  sitm,  Ui  tamen  actio 
etiam  intentari  possit^  ubi  Reus  habet  domicilium. 
Idque  obtinei^  sivefarensis  sit  ilte^  de  cujus  re  contra- 
tersia  esi^  sive  incolu  loci^  ubi  res  est  sita.^ 

^  366.  This  doctrine  may  be  farther  illustrated  by 
the  ca^e  of  Scotch  heritable  bonds.  By  heritable 
bonds  in  that  law  arc  meant  bonds  for  the  payment  of 
money y  which  are  secured  by  a  conveyance  or  charge 
upon  real  estate.  Such  bonds  usually  contain  not 
ody  a  charge  upon  real  estate,  but  a  peiwoal  obliga- 


Ha  nfi;  **All  penoiuil  obltgvttoofl  or  contmets  entofed  bio 
recording  lo  tlis  hw  of  Uio  pUccp  whor«  tJtmf  U9  tigoedt  or  aa  «(  ii 
^pntmed  b  the  Roraan  Law,  tecundem  Ic^cm  donucilij^  vel  loci 
ccmtnctuf,  mr«  dtiiotd  efl^timl*  wbefi  they  come  to  rtfceive  execu- 
tftcio  in  SoaUaiid,  m  if  they  had  been  fMrfeisted  in  the  Scotch  foniL  And 
Ihie  hbldi  eves  in  such  obligmtione  «e  bind  the  ^ranter  to  convey  tub- 
Jccte  within  Scodand ;  for  whore  one  becomce  bound  tiy  «  lawful  obli* 
gttlcm,  hi*  cmnnot  ceeee  to  be  bound  by  ehingtng  phices.**  Yet  Erekine 
&nt  rwardi  Adds,  that  if  an  ectiia)  eonveyance  ef  the  property  hid  be«a 

■dr,  nnt  ncc QTtUng  to  the  Scotch  forme,  the  oonrte  of  Scotland  would 
compel  the  party  to  convey,  nor  treat  tt  ae  an  obligation  of  ibe 
to  execute  a  mom  perfbct  coovciyince.  Erik*  ImL  B.  3,  tit  3, 
||(V4ltt>.3t!k    See  poet,  M^^ 

i  C«lt«r  f,  Davroport,  1  Pick.  R.  81 ;  Hoeford  v,  Nicbola.  1  raijje,  R. 
SO;  Wille  e,  Cowpcr, »  Ifamm.  R.  124;  a  C.  \rilco3f,  R,  278;  post, 

•  P,  Voet,  de  Statnt  {  %  cK  I,  n.  2,  p.  »3l»edit  1715:  Id.  p*  90^  edit 
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tion  to  pay  the  debt.  In  general,  by  the  Scotch  law, 
mere  personal  bonds  and  other  debt^  oa  the  decease 
of  the  creditor,  pass  to  his  personal  lepresentatii^ ; 
but  heritable  bonds  belong  to  the  heir ;  because  the 
charge  on  the  real  estate,  being  jus  nohiUuSj  draws 
to  it  the  personal  right  to  the  debt.  Aocordiiig  to  the 
Scotch  law,  no  contract  or  other  act,  disposiiig  of  an 
heritable  bond,  will  be  good,  unless  it  n  according  to 
the  law  of  Scotland ;  and  no  contract,  intended  to 
create  such  a  heritable  bond,  'mil  be  valid,  as  siicii, 
unless  it  be  made  with  the'  solemnities  of  "Ae  Scotch 
law.^  There  are  other  collateral  consequenoes  grow- 
ing out  of  the  same  doctrine.  Thus,  if  a  Scotch  heir 
should  seek  to  be  exonerated  from  a  heritable  bond  by 
the  application  of  the  personal  assets  in  England,  Us 
right  would  depend  upon  the  law  of  Scodand,  that  is, 
the  law  of  the  place,  where  the  real  estate  was  shuate; 
and  would  not  depend  upon  the  law  of  the  place, 
where  the  personal  estate  happened  locally  to  be.* 

§  367.  The  same  reasoning  seems  to  have  governed 
in  the  House  of  Lords  in  a  recent  case,  where  cer- 
tain entailed  estates  in  Scotland  were  sdd  for  the 
redemption  of  the  land  tax,  and  the  surplus  mon- 
ey of  the  proceeds  of  the  sale  was  vested,  accoid- 
iug  to  a  statute  on  the  subject,  in  trustees,  who  were 


1  Ersk.  Inst  B.  2,  ch.  2,  §  9  to$  20,  p.  198  to  p. 204;  Id.B.a,titS; 
<J  3!),  40,  41,  p.  514,  515 ;  Jerningham  v.  Herbert,  1  Twaalju,  R.  108; 
2  Bell,  Comm.  §  6G8,  p.  7,  8 ;  Id.  §  126G,  p.  090, 4th  edit ;  Id.p^  0B7,  Slh 
edit ;  post,  §  485,  to  §  489*  —  Yet  Mr.  Erskine  in  his  loatitutM  Menu  to 
admit,  that  obligations  to  convey  things  in  Scotland,  although  not  per- 
fected in  the  Scottish  form,  yet  if  perfected  according  to  the  Lex  domi- 
cilii of  tlic  parties,  are  binding  in  Scotland,  not  as  conveyanceii  bet  M 
contracts,  under  some  circumstances.    Ante,  §  S65,  note  2. 

s  Elliott  V.  Lord  Minto,  G  Madd.  R.  16 ;  Earl  of  Winchelsea  e.  Gantlif, 
2  Keen,  R.  293, 309,  310 ;  ante,  $  266  a.  See  also  4  Burge^  Coomi.  oo 
Col.  and  For.  Law,  ch.  15,  §  4,  p.  722  et  seq. 
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[|Utred  10  pay  the  interest  of  it  to  tlie  heir  of  eutail 
in  possession,  until  the  money  should  be  reinvested  in 
land.  The  heir  of  entail  next  entiUed  sold  his  rever- 
iuonary  and  contingent  right  to  the  interest  of  tliis 
fund  by  a  deed  in  the  English  form,  and  executed  in 
England,  where  the  parties  were  domiciled,  but  with- 
out the  solemnities  required  by  the  law  of  Scotland. 
It  was  admitted,  that  the  fund  was  to  go  to  the  heirs 
in  entail,  and  that  the  principal  thereof  was  conse- 
quently heritable,  and  could  only  be  passed  according 
to  the  solemnities  of  the  law  of  Scotland,  But  the 
House  of  Lords  adjudged  tiie  intermediate  interest 
of  the  surphis,  l>efore  the  investment  in  lands,  to  be 
movable  property,  and  alienable  by  the  proprietor,  as 
such ;  and,  therefare,  they  held  tlie  assignment  of  it 
acoonKllg  to  the  English  law  gcxxl.' 

^368.  FVoni  what  has  been  already  stated  in  the  pre- 
ceding discussions,  it  will  be  seen,  that  foreign  jurists 
arc  by  no  means  agreed  in  admitting  the  general  doc- 
trine.' On  tlie  contrary  some  of  them  maintain,  that 
the  validity  of  a  contract  is,  in  all  eases,  to  be  govern- 
ed by  the  law  of  the  place,  where  it  is  made,  whether 
it  regards  movables  or  immovables.^  Thus,  in  respect 
to  the  capacity  of  persons  to  contnict,  their  doctrine 
1^      isy  that,  if  tbey  are  of  age  lo  contract  in  the  place  of 

r 

■       G 

I     "^ 


t  Scott  f.  Alvott,  H  Dow  St  CUrk,  401,  II!}. 

«  Ante,  {  900  to  {IMX  Stc  aIso  anto,  $  89;  f  325  f)  $  .'la? ;  post,  § 
XS^U»i  373,  }  171  to  i  479.  Sm  a  Barge,  Qxnm.  on  Cd.  ftod  For*  Uw, 
Pt  a,  oH.  9,  j».  840  to  p.  871. 

3  Aato,  }  Sa,  53,  60, 01,  62;  po«t,  $  435  to  f  445.  Soe  ako  Fodbc, 
Genflit  im  Um^  Atfut  fiUuf *  tt  Fntic.  Tom.  7,  i^O,  {  37, p.  307  to  |>. 
311)  R  |k  3S8  to  3QQ|  poirtt$371  f,  note. »  Mr.  6urg«  bu  tnade  a 
kfft  eoUaetkNi  of  ibe  ftrioua  opiiuoiui  of  foreign  juruili  on  tittfl  «ub- 
i«eL  3  Bargt,  CoBim.  oo  CoL  md  For.  Uw«  Pt  %  ch.  D,  p.  &I0  to  p. 
871. 
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their  domicil,  but  are  not  in  the  place,  where  their 
immovable  property  is  situate,  the  contract  to  sell  or 
alienate  the  latter  will  be  valid  everj  where;  and 
so,  vice  versd.^  Others  hold  a  diflferent  opinion, 
and  insist,  that,  whatever  may  be  the  law  of  the 
domicil,  as  to  capacity,  and  although  it  governs  the 
person  universally ;  yet  it  does  not  apply  to  immova- 
ble property  in  another  country." 

1  Ante,  $  51  to  §  54,  §  58  to  §  63;  poot,  $  490  to  $  4S5;  Rodenbivff, 
tit  1,  ch.  3 ;  Id.  Ut  2,  ch.  3;  Livenn.  Diss.  $44,45^46|pu48|^;Id.$ 
55,  5G,  p.  56;  Id.  §  58,  59,  p.  58;  1  Boullenois,  Observ.a;  p. 37;  Id.  fi. 
145;  Id.  Observ.  9,  p.  152, 153, 154;  Id.  Observ.  12.  p.  ITS  to  p.  177 ; 
Id.  Observ.  23,  p.  456  to  p.  460 ;  1  Froland,  M^n.  156^  10a  See  on  tbb 
point  Fcelix,  Conflit  des  Lois,  Revue  Etrang.  et  Fnnc  Tom.  7, 1840, 
§  27  to  §  33,  p.  216  to  p.  228;  2  Surge,  Comm.  on  Col  and  Fbr.lAV, 
Pt  2,  ch.  9,  p.  840  to  p.  870. 

3  Ante,  §  54  to  §  62;  post,  $  430,  431, 432,  §  435  to  $  44S ;  Livwn. 
Diss.  §  44,  p.  48,49;  Id.  §  46  to§53,p.49  to  p.  53;  Id.$5»^pL5a 
Sec  1  Boullenois,  Observ  6.  p.  127  to  30, 135;  Id,  Observ.  9,  pu  150  to 
156 ;  J.  Voct  ad  Pand.  Lib.  1,  tit  4,  §  7,  p.  40;  2  Froland,  Mim  des  Stit 
82L  —  There  are  some  nice  distinctions  pat  by  diflbrent  anthon  opon 
this  subject,  which  are  stated  with  grest  cleamcBS  and  force  by  Mr. 
Livcnnore,  (Dissert  §  58,  p.  58  to  62,)  and  upon  which  we  may  have 
occasion  to  comment  more  fully  hereafter.  At  present  it  is  only  neece- 
sary  to  say,  that  Boullenois,  Bouhier,  and  others  hold,  that,  while  the 
law  of  the  domicil,  as  to  general  capacity,  governs  aa  to  contiacta  and 
property  every  where,  the  law  of  the  situs  of  immovable  propel^  gov- 
erns, OS  to  tlie  quantity,  which  the  party,  having  full  capacity,  may  eeO, 
convey,  or  dispose  <^.  See  Livermore,  Diss.  §58to$63,pi.JS9;  1  Boul- 
lenois, Prin.  G^n.  8,  p.  7 ;  Id.  Observ.  6,  p.  127  to  133;  Id.  Obserr.  19; 
p.  172,  175,  to  178 ;  Id.  Observ.  13,  p:  177, 183, 184, 188, 189;  Boohier 
Gout  do  Bourg.  ch.  21,  $  68  to  $  70;  Id.  §  81  to  84.  See  also  1  Boul- 
lenois, Observ.  5,  p.  101,  102,' 107,  111,  112;  2  Hemys,  (Eaviei^ Lib. 4, 
ch.  6,  Quest  105.  Rodenburg  seems  to  admit,  that  a  contract  lespecting 
real  property,  which  is  entered  into  according  to  the  forms  of  tiie  Lex 
loci  contractus  may  be  good  to  bind  the  party  personally,  althoogh  it  ia 
not  according  to  the  forms  prescribed  by  die  Lex  rei  site.  Rodenlrargv 
tit.  2,  ch.  3 ;  1  Boullenois,  414, 415,  416 ;  2  Bonllenois,  Appx.  p.  19.  Mr. 
Fcelix  has  enumerated  many  of  the  jurists  on  each  side  of  thn  qoeetioB 
in  his  Dissertation  on  the  Conflict  of  Law.  Foslix,  Conflix  des  Loii^ 
Revue  Etrang.  ct  Franc.  1840,  Tom.  7,  §  27  to  §  32,p.216  top^  ttl; 
2  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  2,  ch.  9,  p.  840  to  p.  870L 
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^  369.    So,  in  re$|}cct  to  express  nuptial  contracts^ 

wc  have  seen,   that  niaoj   foreign  jurists  hold  theni 

^abligalory    upn  all    property,    whether    movable   or 

i  immavable,  bidonging  to  the  partings  in   other    coun- 


Mtthienbroch,  who  U  n  very  modem  nuthor,  and  ii  ciU?d  by  Mr.  Fcrlbc, 

ktti  a  tiogle  pnmmge  on  the  subject,  which,  from  ita  genemlityt  ni«iy  serve 

[to  ibo«»  tM>ir  diffietih  it  ii  to  obtaio  any  certainty,  aa  to  the  exact  opinion 

I  ^foreign  juriata  on  tJie  varioui  questions,  wbicb  may  ariae  from  Ibe 

I  conflict  of  Uvri  as  to  penonal  capacity,  contfacta,  and  rights  U)  property. 

i  H*'  lay*   down  the  following  rules   on  the  flubjecL     (I.)  Jum  atque 

I  ^cia  ejuainodif  que  liomimiin  penonb  inb«>rent,  et  qtiaai  sunt  infixa, 

laKliisqilo  apiti  ptiidtntia,  turn  eiiatn  ea,  que  ad  uniroraitatam  patri- 

ioonii  pertinant,  ex  Icgibui   Judicaiida  aunt,    qttie    in  civitate   v&lcnt, 

I  obi  ia,  do  quo  qiia<ritur«  larfni  reramque  ac  fortunanim  auartim  aurn- 

acBic^  Hon  mdversantc  cxttfrarom  civitatum  jttr«s  p«ib' 

I   domieilio  jum  quoque  huju^mudi    muianlur, 

Iffb  tMi*n»  at  no  cui  jua  ex  pnstina  ratione  qur^ilum,  ccrtisque  auia 

'tmntbiia  jamjani  de^itum  eripiator.     {%)  Juni^  qua*    proximo    rebut 

MUl  Mfipli,  iNrlut  qu»  ad  dominii  canaam  apectanti  vel  ad  i ectigalium 

Ifibiitonuofus  onoa,  vel  ad  pignorum  in  judicoti  ox^iccutianeiD  ct  ca^ 

^eodonim  et  diaLralieudorumf  turn  etiam  rerum  apud  judicem  peten- 

Dve  rationem,  et  qui^  aunt  n^liqua  ex  hoc  genere, 

I  ejiia  ctvitatta,  nbi  sitai  lont  rei,  de  quibua  ogitor, 

•oUoeaUSf  niiUo  renim  knmob ilium  ^i^  lum  iiabao  dia- 

liriraiat.      (3L)   Negotioruin  rationcm  quod  romia  quidern, 

Hon  Biat  ail  ftann  noctontnlttflMitta  negotja  cone  ilia  ndami  va- 

tm  iu  «liima  l«fiiia  fimdeai  actum  ait,  non  eat,  quod  dubiie- 

Ijnoat  quin  accoounodalo  ad  ejua  loci  iQatitttta«  nbi  geritur  r«a,  dingcnda 

a&qtta  afatifnanda.    N«G  eat,  quod  non  idem  atatuamus  aut  de  jier- 

acilicct  poaaiBtBi  ommno  jure  auo  et  velnt  arbitrio  ucgotia  in- 

I }    Aut  4*  oafoiiontm  materia^  atiiu^  vi  et  pott*atate,  que  tia 

I  par  as  laat^tua  vvfo  quoad  afendi  aicipicndiquo  fncuUiitouii  itao 

■n  iiiimm  atUcripta  cxc^pcioati  ut  ns  quid  Id  alicna  civitote  fiat 

ijnttea  civilatk   m(»r«n,  lagnii  iaatituta,   ad  quai    immuLunda 

nihil  ^-aiat  priritorum  arbitrium.     QrUid?  quod  oninioo  sosci 

degoUum  aliquod  inaituenmt^  tacili  acconunodasae  rideri  poitsuut 

l«j(ia  ngkmm  U$m  coiiiiieUidiii«Bf«p  in  qua  ut  cxitwn  k«l>e«t  rea, 

e  qua  ^gitttfi  attt  lagnm  decfelo,  aut  pnvatonun  anctoritate  eerto  con- 

ML      (4.)  Judex  %itur,  qui  rem  a|Mid  extero*  nataui  jtidi- 

bit,  aa  enria,  qiw  ad  formam  modoroque  litiom  inslitueiidiiruni  por- 

ttiasBt,  a^N^i'o^  nonnii  iaadimaiiw,  q^ibna  ipae  parvt,  dirigiU  noce«i« 

[tat    la  fsliqina  wm^  fiwlMUi  Ml  iitm  ilkid  aervaijua  domcaticuni« 

Boiifrton,  tasiqaam  prtfaianifn  votuniate  cotHtjUjluni, 
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tries,  if  they  are  valid  by  the  law  of  the  place  of  the 
nuptial  contract.^  And  in  respect  to  implied  nuptial 
contracts,  all  those  jurists,  who  maintaioi  that  the  law 
of  the  domicil  furnishes,  in  the  absence  of  anj  ex- 
press contract,  the  rule  to  ascertain  the  rights  and 
intentions  of  the  parties,  bj  way  of  tadt  contract, 
necessarily  give  to  the  doctrine  the  same  univeisal 
operation." 

^  369  a.  Dumoulin  is  most  emphatic  upon  this 
matter.  PrimOj  in  sanointelleciu,  (says  he,)  nullum 
habet  dubiunij  quin  sacietas  (he  is  speaking  of  cases 
of  marriage)  semel  contracia,  complectatur  bona  ubi- 
cunque  sita,  sine  ulta  differentia  territariij  quam  ad 
modum  quilibet  contractus^  sive  tacitus,  sive  expressus^ 
ligat  personam^  et  res  disponentis  ubique.  Nan  obstat^ 
quod  hiijusmodi  societas  nan  est  expressa,  sed  taaia^ 
nee  oritur  ex  contractu  expresso  partium,  sed  ex  tadtOj 
vel  prcesumpto  contractu  a  consuetudine  locali  ifUrth 
ducto? 

^  370.     Merlin  seems  to  think,  that,  although  in 


in  judicando  sequatur,  id  ex  principiis  modo  piopositis  quisqne  ftcile 
intelliget  Quibus  etiam  hec  esse  conscntanea  videntnr,  at  pneterip- 
tio  quidem  acquisitiva,  quam  vocant,  ex  juribua  lei  site,  extiiietiva 
vera  ex  judicii  accepti  legibus  estimanda  sit,  pneterqaam  quod  nihil 
hac  quoque  ratione  juris  detrahatur  actori,  si  forte  ingratiis  onii  loeo 
liaud  condicto  convcnire  reum  cogatar ;  ut  actiones,  que  vel  ad  rewin- 
denda  negotia,  vel  ad  damna  resarcienda  comparate  mmt,  wcandam 
legis  loci,  ubi  res  acta  est,  judicentur,  nisi  si  at  alio  loco  fiat  aolotiOf 
inter  partes  convenerit  Ceterum  que  de  negotiorum  alibi  contrae- 
torum  in  alieno  tcrritorio  vi  diximus  atque  potestate,  eadem  leiitantiia 
quoque  decretisque  a  judice  prolatis  apt  convenient  Mablenbrochi 
Doctrina  Pandectarum,  Tom.  1 ,  p.  166  to  170.  See  also  P.  Voet,  de  Btatnt 
§  4,  ch  2,  n.  15,  p.  127 ;  Id.  p.  142,  edit  1661. 

1  Ante,  §  143  to  §  160. 

3  Ante,  \  57,  §  143  to  §  171 ;  BouUenois,  Observ.  5,  p.  120,  121;  Id. 
p.  673,  674  ;  Id.  Observ.  29,  p.  757  to  p.  767. 

3  Dumoulin,  Consil.  53,  Tom.  2,  §  2,  p.  964,  edit  1681 ;  2  Borge^ 
Comm.  Pt  2,  ch.  9,  p.  864,  865;  ante,  \  26a 
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geneml  the  French  law  must  govern  in  all  cases  of 
iminovables  in  France,  even  %vhen  the  owners  are  for- 
eigneis;  yet  that  there  are  exceptions  lu  the  rule. 
AS|  for  iostance,  if  the  foreign' taw,  in  the  country, 
where  a  contract  is  made  res[)ecting  imniovables,  has 
been  adopted  by  the  contracting  parties,  and  con- 
vened by  them  into  an  express  contract ;  in  stich  a 
I  case,  be  holds,  that  the  coutract  is  binding,  because 
tlie  foreign  law,  as  such,  dues  not  act  upon  the  immov- 
ables in  France ;  but  it  acts  solely  by  ^^'ay  of  contract*^ 
Aod  he  applies  the  same  princi[)le  to  cases,  where 
there  is  no  express  adofition  of  the  foreign  hiw,  but 
where  it  arises  by  way  of  tadt  contract  from  the 
place  of  the  contract.* 

^371.  On  the  other  hand,  Pothier  treats  as  real 
property,  not  only  lands  and  houses  and  inheritable 
property,  but  also  all  rights  in  thera,  and  growins;  our 
of  them;  such  as  ground  rents,  or  other  rents  annex- 
ed to  lands  and  inheritances,  which  fall  under  the  de- 
nomination of  jW  III  re ;  and  also  all  rights  to  inherit- 
ances which  fait  under  the  denomination  of  jus  ad 
reiHi  8ueh  as  contracts  or  debts  (crtances)  respecting 
the  sale  and  delivery  of  immovable  pro{>erty,  which 
are  deemed  to  have  the  same  situation,  as  the  things 
which  are  il  'it  of  them.  Les  chosesj  qui  ont 
unesituuiian  :  :  ,i//e,  sont  ks  Uritages^  c^est  ii  dire, 
la  firnds  de  iem^  el  maisons^  et  UnU  ce^  qui  en  fait 
partie.  Les  droits  rfelsj  que  nous  auom  dans  un  ht- 
fitage^  qu^on  UfpMe  Jus  in  re,  lels  qu^un  droit  de  retiti 
frndere^  de  thampart^  ^,  sont  censes  awir  le  metne 
ntuaiion^  que  cei  hCriiage,  Pareihnent,  les  droits j  qui 
mms  ittxms  d  un  heritage^  qu^on  appelle  Jus  ml  reni^ 


1  M«ifiii,MpiftLQli,(e,at,a 
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c^est  a  direj  les  creancesj  que  mms  atxms  anUre  qmir 
qu^un,  qui  c^esi  oblige  d  nous  dannar  un  cert&m  heri- 
tage^ sont  censts  avoir  la  meme  situation^  que  Phtrit^gej 
qui  en  est  Vobjet}  And  he  asserts  the  general  imn- 
ciple,  that  all  things,  which  have  a  real  or  fictidoos 
situation,  are  subject  to  the  law  of  the  fiace,  where 
they  are  situate,  or  are  supposed  to  be  sitnate. 
ces  choses,  qui  ont  une  situation  riette^  oujeinte^ 
sujettes  a  laHoi  ou  coutume  du  lieu^  oi  eiies 
situeesj  ou  censees  d^etre. '  This  also  is  the 
maintained  by  Rodenbuq;  and  BooUenoia.* 
in  a  general  view,  assents  to  it«^  PotUer  father 
states  in  relation  to  debts,  which  are  faat  jus  mi 
rent,  that  they  follow  the  nature  of  the  thing  wMJi 
is  the  object  of  the  contract,  according  to  the  nrimai; 
Actio  mobilis  est  mobilis ;  actio  ad  immobile  ett  m 
bilis.  Hence,  a  debt  due  for  nK>ney,  or  for  any  ! 
thing,  belongs  to  the  class  of  movable  property.     Bs 


1  Pothicr,  Coutum.  d*Orliaiifl,  ch.  1,  $  9;  o.  23, 91 ;  Id.  cb.  1^  k tt; K 
Traits  den  Choees,  f  3;  pom,  §  383. 

a  Pothicr,  Coutum.  d'Orl^ui,  ch.  1,  $  Sit  n.  94;  Id.  eh.  aka.Sl;IL 
Traits  des  Choses,  $  3. 

3  1  Boullenois,  Prin.  G^n.  34, 35, 36,  p.  8, 9 ;  Id.  Ob«.  5»  bl  HI,  WitL 
p.  233, 334,  S»5 ;  Id.  Obs.  20,  pu  374, 381, 488 ;  9  BooUenoii,  (Madlk^fllS 
Rodenburg,  De  Div.  Stat  tit  2,  ch.  2,  d.  9;  p.  15 ;  Heny  on  Ttmm^^mt 
14,  note ;  Id.  15.  —  Cochin  lays  down  the  foUoving doetriae :  'LBsfcai* 
ites,  dont  un  acte  doit  Atre  rar^u,  m  i^glent  par  b  loi,  q^  MUlU 
empire  dans  le  lieu,  ou  Tacte  a  M  puak\  mu^foaad  fl 
pliquer  les  clauses,  qu*il  renferme,  auz  biem  da  putii 
c'est  le  lieu  de  la  situation  de  set  biens,  qui  doit  seole  Itw 
And  he  illustrates  by  reference  to  a  doBBtion,  in  Pufa^  of 
uate  in  places,  where  donations  inter  yIvos  an  proiuhitad, 
such  donations,  although  clothed  with  all  the  prapor  Puiriui 
are  nullities.  He  then  adds,  **  Ce  n'est  done  pu  la  loi  do  lie^^iilfaBli 
a  M  passe,  qui  en  dtormine  I'eflet**  CoAin,  CEii?m^  ThtL  9^  pWK 
See  also  1  Boullenois,  Prin.  G^n.  31,  p.  8. 

4  Merlin,  Repertoire,  Meubles,  f  5 ;  Id.  Bieiw,  §2;]L9;U.Lriif4 
n.a 
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abOt  does  a  contract  to  tlo^  or  not  to  do  any  particu* 
Lit  thing.  He  admits,  that  the  same  rule  applies, 
emn  when  it  is  accompanied  by  an  hy|x»thecatton 
of  immovable  property  therefor*  So  that,  when  a 
debt  i^  executed,  and  an  hypothecation  is  made  of 
immovable  property,  as  collateral  security,  the  debt 
b  still  to  be  deemed  a  movable  debt,  although  the  hy- 
polhecation  nitghc^  per  si\  be  an  immovable  debt ;  be- 
cause the  debt  is  the  principal,  and  tlie  hypothecation 
the  accessory  ;  and,  Accessarium  sequUur  naturamprin- 
cipalis^  But  he  insists,  that  contracts,  which  tiave 
for  their  objects  any  inheritable  property,  or  other  im- 
movable, are  to  be  deemed  immovalile  property ;  such 
as  for  instance^  in  the  case  a  contract  for  the  pur- 
chase of  real  estate,  the  right  of  the  vendee  against 
ibe  irendor  for  the  delivery  of  the  same.^ 

^371  a.  D*Argentre  says;  Whenever  the  ques- 
tba  respects  immovables  or  inheritances,  situate  in 
difereot  places,  where  there  are  different  modes  of 
aequiiiog,  transferring,  and  asserting  ownership,  and 
the  question  is,  by  ^vhat  law  they  are  to  lie  governed, 
the  most  certain  rule  in  use  b,  that  the  law  of  the 
place,  where  the  property  is  situate,  is  for  the  most 
part  to  be  observed,  and  its  laws,  statutes,  and  cus- 
toms to  be  observed*  He  adds,  that  this  rule  prevails 
in  cootracts,  in  testaments,  and  in  commercial  matters. 
Cum  d€  r§km  so/i,  id  est  immabilUms  agiiur^  (ipiih 
^/ftdknt  d^hhitage^)  ei  iitersa  diversarum  possessia- 
imm  loca  et  $itu$  pmpommtiur^  in  acquirendis,  iransfe- 
rmiU^  aut  oiserendis  dominiis^  et  in  cantrwersia  est^ 


I  PoUiiir,CouUiai*aXM^UM.di.  1.4^,0. 24;  R  n.  50. 

>  fmkimt  Cotttniu  tf*Oridiuif, cb.  Z^uL  %tL  50,il  51;  Id.  Tnit^ 
dci  Ohm,  f  Z  Bit  Mtrlia,  Mptrtolrv,  BieiM,  §  1,  o.  13,  ^  2,  n,  1 »  Id. 
Maii^i«t,  1 1, 3{  Lmm.  Diss,  p.  102, 163. 
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quo  jure  regantur^  certissima  ust  observaiioestj  tdjusde 
pluribus  spectari^  quod  loci  est,  et  suas  cuiquc  loco  leges^ 
statutaj  et  consuetudines  servandas,  et  qui  cuique  mores 
de  rebus  J  territorioj  et  potestcUis  Jinibus  sintrecepiti  sic  ut 
de  talibus  nulla  cujusquam  potestas  sit  prater  terriiorti 
legem.  Sic  in  contractibus,  sic  in  testamentis,  sic  in 
commerciis  omnibus,  et  locis  conveniendi  constitutum ;  ne 
contra  situs  legem  in  immobilibus,  quidquam  decemi 
privato  consensu,  etpar  est  sic  judiciari.^ 

§  371  6.  Christinaeus  adopts  the  very  language  of 
D'Argentre  with  seeming  approbation;*  although 
there  are  other  passages,  in  which  he  seems  to  admit, 
that  a  different  rule  prevails  in  respect  to  the  acts 
which  are  done  by  a  party,  which  are  to  be  governed 
by  the  Lex  loci  acttis.  At  least  he  cites  without  £s- 
approbation  the  doctrine  of  Baldus  (who  certainly 
contradicts  himself  in  the  passages  cited),  that  in  the 
solemnities  of  testaments,  the  law  of  the  place,  where 
the  testament  is  made,  is  to  govern,  even  although  the 
property  is  situate  elsewhere.^  However,  he  admits, 
that,  in  Belgium,  by  an  express  edict,  the  law  of  the 
situs  in  such  cases  prevails.^ 

^371  c.  John  Voet  has  expressed  a  very  different 
opinion.  He  holds,  that  it  is  sufficient  in  all  cases, 
whether  the  contract  respects  movable  property,  or 
immovable  property,  to  follow  the  law  of  the  place, 
where  the  contract  is  made,  and  the  act  done,  whether 
it  be  a  contract,  or  a  will.  Neque  minus  de  statiUis 
mixtis,  actus  cujusque  solemnia  respicientibusj  percre^ 


1  D'Ar^nt.  ad  Boit  Leg.  Dcs  Donat  Art.  218,  Gloss.  6,  n.  9, 1  voL  p. 
(547;  po8t,§  438. 

'i  Christinoeua,  Tom.  2,  Decis.  3,  n.  1,  2 ;  Id.  DecU.  4,  n.  1,  4, 5, 6^  p.  4, 
5,6. 

a  Id.  Decis.  n.  7. 

4  Id.Decis.  4,  n.  l,2,3,p.6. 
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buit,  iuiuper  ktbiiis  de  $ummo  cujusquejure  ac  potestate 
nUwciniiSj  ad  validitaiem  actus  aijusque  adhihitionem 
saimmikUum^  qum  kx  loci^  in  ym  actus  geritur,  pne- 
mrifmmi  obsertandas ;  sic  ui  (fuod  iia  gesium  fueritj 
$ese  porrigat  ad  bona  mobitia  et  immobiHa^  ubicunque 
sita  aiiis  in  terriioriisy  quorum  leges  longe  alium^ 
hfigtqu€  fdeniorem  requiruni  solemnium  itiiertentum^ 
He  assigns  as  the  priucipal  reason,  that  otbenvise, 
from  ignorance  or  want  of  ski!)^  it  would  be  almost 
impossible  for  a  man,  who  possessed  real  property,  to 
make  a  valid  dis{)os]tioii  thereof  by  an  act  inier  nvos^ 
m  by  testament.^  He  adds,  that  this  rule  prevails  in 
Belgium,  in  Spain,  in  Germany,  and  in  France*^ 


X.  T^M,  id  Pftnd.  Lib.  1,  tlL  4,  P«.  2,  $  t^  P^  45. 

tbt<L  ciUDg  ftulbantiei.  Hi«  Unguage  is;  *^Quod  Ltit  pltcuiase  vide- 
',  turn,  tie  in  infifutum  prope  tnultiplicareQlor  et  teBtAoaetitA  et  coo* 
trmctai,  pro  ouoiero  regiontiiii,  Uiwma  jam  cirai  eoloiftia  oieiiliuai; 
ttque  iu  tummk  implicftrantiir  iDoleitil«,  ambagibus,  ftc  difficultatibua, 
i|iiolquat  laiun,  rm  ^nma  plaribaa  in  locts  aitas  coocerDeoiem^  «7xpe- 
diie  ^ammtt  torn  etkni,  ne  plaiimft  Woi  6de  gmiA  mmk  fiiei]«  ac 
pn^  ttkM  ealpi  fvrtBtii  eoDiiif^fmiliir.  Tom  f qIa  m  ipm  quidtoi 
ia  jorie  pngri  fenatifsimiJi,  mulioquu  mmuj  aliii  fimpliciuti}  d^flidii- 
t{oo  Uborantiboi,  tc  junii  fctc^titmut  baud  profeisis,  satiB  compeitvoi 
«•!,  ac  fix  pvr  ifidii>triafli  pxquiiitimim&m  e»e  potest,  que  in  unoquo- 
^pm  loco  roqitiiita  mat  actuum  aoleniiij^  quid  iadiet  to  hkc  fd  tUi 
itgioiio  Qoirti  bfibtia  circm  ai^Ifiioiom  gb«enr«]iti«ii)  motetur:  lU  pio* 
liil%  fUB  lilio  jja  nlUtiri  imhantmUi  obtimiit  Qiiiiitium  jurCf  mtlitea 
MBipt  lolmtfbm  pagmawtiDi  doq  ftiiiiir  ndmrng^doa^  dum  in  caatiii 
tt  ratpoditMiiie  oocupati  emnt,  qYiia  ct  juns  imperitj  ormot,  et  yentiotm 
ooAfQlere  in  e«itrii  nun  puteAot,  etmm  nunc  tuadcftt^  illoia,  qui  actum 
fcrit,  sd  ftlt^iui  loci,  quam  in  quo  gcrit,  solonnia  son  em»e  obligmdum ; 
quia  «l  probabUiler  alioniio  loconuti  aolemua  ignormre  putest,  et  in 
kieo,  in  quo  actum  gerit^  pertUoree  tnorom  alieiue  re^onjs  nou  Mtis 
eonanltf*;   dum  ita  fat*  comp^imtum  est,  ot  pn»'  ^u^  ftuc- 

toribvi   oommcttti  celebraotttr,  aut  conduntur  testn 9«ti  qui- 

4em  pltnuoque  attii  aUit  bi  jort  patrio,  non  Item  locomm  omniuiu  et 
Qimpciii  orbia  jure;  atque  taeoper  oon  ivo  iDom  ad  inqutaitiooem 
lAlkaiiAain  tmpatkm  tat,  quod  gerltur  oegotium.     Quaxofia 

62* 
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§  371  d.  Paul  Voet  holds  a  similar  opinion;  and 
puts  several  cases  to  illustrate  it.  If  a  testator  in  tlie 
place  of  his  domicil  makes  a  will  according  to  the  law 
of  the  place  rei  siUs,  but  not  according  to  the  law  of 
the  place  of  his  domicile  he  asks  the  question,  whether 
such  a  will  is  good,  as  to  property  situate  elsewhere ; 
and  he  answers  in  the  negative.  He  next  puts  the 
case  of  a  testator,  who  makes  his  will  according  to 
the  law  of  his  place  of  domicil,  as  for  example,  beiwe 
a  notary  and  two  witnesses ;  and  asks,  whether  the 
will  has  effect  upon  property  situate  in  another  coun- 
try, where  more  and  other  solemnities  are  required ; 
and  he  answers  in  the  affirmative.  He  then  asks,  if 
a  foreigner  makes  his  will  according  to  the  law  of 
the  place,  where  he  is  merely  lodging  or  commorant, 
whether  the  will  is  valid  elsewhere,  where  he  either 
has  immovable  property,  or  he  has  his  domicil ;  and 
he  answers  in  the  affirmative.  The  only  exception 
he  makes  is,  where  the  testator,  in  order  to  evade 
the  law,  or  in  fraud  of  the  law  of  his  own  domicile 
goes  into  another  country,  and  there  makes  his  mll.^ 

^  371  6.  Hertius,  as  we  have  seen,'  lays  down  the 
rule,  that  as  to  the  forms  and  solemnities  of  acts  and 
contracts,  they  are  to  be  governed  altogether  by  the 
law  of  the  place,  where  the  acts  are  done,  and  con- 


ergo  in  Frisid  septeni  testes  in  testamento  requiri  eonatet,  alibi  ftn  tfr- 
bellionis  testiumque  daonim  pnesentia  ac  fides  suffieiat,  aut  aaltam  in 
universum  longc  minor  solennitas  desideretur;  tomen  eqaitate  rei  mo- 
tus  Frisis  Senatus  ratam  habuit  de  bonis  Frisicis  dispositioiieiii,  Efylvn 
ducis  coram  parocho  duobusque  testibus  declarataniy  joxta  Sylfnda- 
censis  regionis  usum.  Et  ita  in  praxi  hec  Belgis,  Gennania,  HUpnM^ 
GalliSi  aliisqnc  placuisse,  auctores  cnjusque  gentis  teatantar. 

1  P.  Voet,  de  Statut  §  9,  ch.  2,  n.  I,  2, 3,  4,  p.  361,  f^  edit  1715;  Ed. 
p.  317, 318,  319,  edit  1661. 

»  Ante,  §  260. 
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tracts  made,  and  not  by  the  law  of  the  domiciJ  of 
the  party,  or  the  law  of  the  situs  ret.  Si  Lex  aciui 
forinam  dat^  inspitiendum  est  locus  actus^  nan  dami- 
d/ii,  non  rei  sitm ;  id  est^  si  de  solennibus  qutBratufj 
$i  de  loca^  de  tempore^  de  modo  actus^  ejus  loci  habenda 
H  e^  raiio^  nhi  actus  vel  tiegotium  celebratur.^  He  adds  ; 
H  Regula  fuec  apud  omnes^  quantum  quidem  sciam,  est 
H  indubiiaia ;  and  ttien  says ;  Valet  etiamsi  bona  in  alio 
H     territorio  sint  sita? 

H  %  372.  Burgundus  apparently  admits,  that  gener- 
^Lj^y  the  law  of  the  place  of  the  contract  ought  in 
^"  iD  cases  lo  prevail,  so  far  as  respects  its  form^  its 
ceremonies,  and  its  obligation.  The  {lassage  already 
cited  ^  is  to  this  efTect*  In  scriptura  instrumenti^  in 
Umnitatibus^  et  ceremoniisy  et  generaliler  in  mtmibus^ 
"fiw  ad/ormam  ejusque  perfectionem  pertinent,  spician- 
dOBSi  comuitudo  regionis,  ubifit  negotiation  Igitur^  ut 
paucis  absolmm,  quoties  de  vincula  obligaiioms  vet 
jfe  ejus  interpretaiione  pel  interpretatione  qu^ritur, 
wthtd  quoSf  et  in  quantum  obliget,  quid  sententice  stip- 
whlkmm  inessm,  quid  abesse  credi  oporteat^  i^c.^  ut  id 
w^fuamWf  quod  in  regiane^  in  qua  actum  est^  Jrequen- 
lollir.*  But  he  immediately  adds,  that  if  we  would 
know,  whtMher  the  contract  was  valid  or  not  in  re- 
spect to  the  subject-matter  tliereof,  we  must  look  to 
the  law  of  the  situs*  Cmterum^  ut  sciamus^  contractus 
ez  parte  maerim  utilis  sit  vel  inutilis^  ad  leges,  qiue 
rebus^  de  quibus  tractatur^  impressm  sunt^  hoc  est^  ad 


I  Ifertii,  Opm«  I>o  Collis.  U^.  $  1^  a  M^p^Vm,  #dil.  1737;  R  p, 

'  AflM,f  SOOi. 

^  Botgiiniluft,  Tnct  4,  a.  7*  B.  {k  l(M« 
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consuetudinem  situs,  respiciemus^  He  alao  ezpresKS 
surprise,  that  authors,  in  consideriqg  contractti 
should  have  excluded  altogether  the  natoie  c^  the 
thing  contracted  for,  and  generally  to  have  int^preted 
contracts  according  to  the  law  of  the  place,  where 
they  are  made ;  for  in  sales,  and  alao  in  letting  to 
hire,  and  in  other  contracts,  it  becomes  us  to  look  to 
the  usage  touching  the  subject-matter.  Q^ifp^  Mn 
solum  in  emptione  obtinetj  ut  ad  cansu^iidinem  ret 
spectare  deceatj  sed  in  locaiiane  praterea^  en  cfrndtiC' 
tione,  ceierisque  contractihus.^  It  must  be  confessed, 
that  on  this  subject  the  distinctions  and  doctrines  of 
Burgundus  are  open  to  much  question. 

^  372  a.  Dumoulin  says,  that  it  is  the  general  opin- 
ion of  jurists,  that,  wherever  the  custom  or  bw  of  a 
place  prescribes  the  solemnities  c»r  form  of  an  act,  it 
binds  foreigners,  who  there  do  the  act ;  and  the  act 
is  valid  and  efficacious  even  in  respect  to  immovable 
property,  beyond  the  territory  of  the  custom  or  law. 
Et  est  omnium  Doctorum  sententta^  ubicunque  coMve- 
tudoj  vel  statutum  locale,  disponet  de  solemmUUe^  vel 
forma  actus,  ligari  etiam  exteros,  ihi  actum  Uhtm  ge- 
rentes,  et  gestum  esse  validum^  et  efficaeem^  ubiqiie 
etiam  super  bonis  solis  extra  ierritorium  can9ueluiKms 
vel  statuti.^  Gaill  adopts  an  equally  broad  condurion. 
Contractus  enim,  celebraius  cum  solemnitate  requisUa 
in  loco  contractus,  extendit  se  ad  omnia  60110,  Keel  m 
loco  bonorum  major  solemnibus  requirereturJ^ 

1  Bur^nduB,  Tract  4,  d.  8, 9,  p.  107, 108 ;  3  Boullenoii,  Ofamr.  46^ 
p.  450  to  p.  454.  See  J.  Voet,  ad  Pand.  Lib.  1,  tit  4,  P".  9,  f  1%  13; 
p.  45 ;  poet,  ^  433. 

9  Burgundus,  Tract  4,  d.  9;  Id.  n.  7;  aiite,$  303;  post,  §  488  to 4 
43a 

3  Dumoulin,  ConsiL  53,  Tom.  3,  §  9,  p.  965 ;  pott,  441. 

4  Gaill,  Pract  Obsen*.  123,  n.  2,  p.  548. 
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^  372  b.  Rodenburg,  as  we  shall  presenll}'  see, 
«|oe9  (he  full  length  of  this  doctrine,  and  applies  it 
c%'cn  to  the  cases  of  wills  and  testaments,  which,  he 
savs,  if  made  according  to  tlie  law  of  the  place, 
whero  the}'  are  executed,  arc  valid  even  upon  prop- 
erty dtuate  elsewhere.*  There  are  many  oilier  jurists, 
who  maintain  the  same  opinion,  both  as  to  contracts, 
and  other  instruments,  and  to  wills  and  testaments.' 


I 


* Rodenbur^^  de  Div*  St&tttL lit  2» ch. 3,  ts.  li^  BouHenou,  Appx.  p. 
10;  poil, }  475. 

^Mnay  of  them  art;  enirmemted  in  1  Boultenois,  Observ.  23,  p.  491  to 
p,  5)6;  ante,  ^  901. — Mr,  Fcfilix  alio  ht§  given  ns  a  lon^  list  of  jururts, 
who  hold  the  doctrine.  Indeed,  be  thinks  tlie  doctrine  firmly  and  gener* 
alty  established.  Hta  language  ia ;  Un  principe  aujounf hui  generale- 
inefit  adoplii  par  riiaage  dea  nationa,  c^est  que  *  la  forme  dea  actes  est 
riflM  par  lea  bis  du  lieu  dana  lequel  ila  aonl  fails  ou  pasa^,*  C'eat-A- 
dirr  qnr,  pauf  In  :<^  tout  acie,  il  auffil  d*obaenrer  les  formalil^s 

preacritea  par  la  i  i  on  cct  acte  a  *tt  dreaa^  on  r*dig6  ;  Tacte  ain- 

■1  piii^  exereo  tea  eito  tor  lea  biena  meal»le«  et  immeQUea  aittidi  iium 
ira  autre  territotre,  dom  lee  bia  ^bliaaent  dee  formality  dlArentee  el 
plua  ^tendue*  (Lioccta  regit  actum).  En  d*autrea  termes,  lea  lois,  qui  r^g* 
knt  la  fyrtam  4m  ictti,  ittndeitl  leur  autorit^  tant  aur  )aa  natienaux  que 
aor  lea  ^Umgmi  qui  eootiBeliol  m  di»poacnt  dana  le  paya,  et  ellea  pax- 
tleipent  ai»i  de  la  nature  dm  lota  r^ellea.  Le  driot  rom&in  ne  contieal 
maemm  diepoaition  qui  conaacrit  le  principe :  loeua  regit  actum.  Dans 
leeqnellea  oo  a  pfiteiultt  trooTer  cctto  r^glc,  ne  p&rlent  point  de  la  forme, 
mate  de  la  mata^  6m  cotilnita«  D^  te  lempa  dea  gloaaatcura,  la  quest- 
ion a*eat  preaent^  par  rapport  mux  teatamcnta.  Bartole  a  adopts  VtuBr* 
mtivt:  Albert  de  Roaate  d^t  pronooe^  pour  la  native,  aur  le  motif 
f|iit  ka  tot  n*oblig«  qtw  lea  atlje<l^  et  que  cenn-ei  aeola  ont  le  droit  d*em- 
ployer  ttne  Ibrme  prMerita.  Plua  tard,  Cajaa  a  aoutenu,  qu'il  faot  anitrre 
la  loi  dn  doinkilt  (fa  teelateur :  Fachio^  exigeait  raccompliaacmeut  dea 
fiwnialit^  preeritea  daiw  le  lieu  de  la  tituation  dea  biena :  Burgunduj, 
tool  en  admettatU  la  rigie  retatirentent  aux  contntta,  la  rajette  quant  aux 
iCBtamenta ;  il  regarde  eocnfiie  aUbctant  la  choae  et  comme  loia  r^elles  tea 
•elennltlM  preacritea  pour  lei  teatunentei  en  tnvoquant  Fidit  de  1611  (pour 
tea  Paya-Baa),  art  \%  Clioppliii  an  eontrajre,  aoatient  que  le  teatainent 
iut  tn  pays  ^trangrr,  d^apn^  Yea  fonnea  pteacritee  dana  le  lieu  de  la 
eoBfeetion^  doit  aortir  aet  irffeta,  mime  4  regard  dea  immeublea 
dii^B^  itam  no  autre  lieu,  et  it  npporte  tin  arr^f  du  parlement  de 
Pifia,  ttodii  en  ee  aeni.    Bnmotilin.  Mvraiinger  et  Gail  profeseont  It 
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§  372  c.  Boullenois  seems  to  have  labored  under 
no  small  embarrassment  as  to  the  questioD,  whether  a 


m^me  doctrine.  Ces  deux  derniem  auteun  attettent  k  Jnriipnideiiee 
coDBtante  de  la  chambre  imperiale  (ReichskamnMrgiricht)  en  ce 
sens.  Mevius,  en  admettant  aoBsi  la  i^gle  g^Mnle,  fiut  remuqaer 
que  la  couturae  de  Lubeck  ne  la  reconnait  que  boui  lei  troii  conditionn 
suivantes :  lo  maladie  qui  met  le  testateur  en  danger  de  mnt;  3o  dMe 
i^el  en  pays  Stranger ;  3o  absence  de  toate  intention  de  prijnidicier  anx 
b^ritiere  naturels.  Rodenburg  et  Voet,  en  adopCant  la  rdgle  par  rapportanz 
contrats  comme  aux  testaments,  la  motivent  sur  lei  raisona  raivantes:  !• 
n^essit^  d*^viter  aux  individns  poss^dant  des  biens  dans  difiientf  pajVi 
Tembarras  et  la  difficult^  de  i^diger  autant  de  testaments  on  de  eootnti 
qu'il  y  a  d'immeubles  situ6s  sous  Pempire  de  lois  difBE^ntesi,  oo  de 
remplir  dans  un  m^me  testament  ou  contract  toutes  les  enltanitei  pre- 
scrites  dans  les  divers  lieux  de  la  sitoation  des  biena;  3*  impowiMlitf 
dans  laquelle  Tindividu  surpris  k  I'^tranger  par  nne  maladie  morteUe 
pent  se  trouver  de  remplir  les  solennitte  preaciitee  dans  le  pays  da 
son  domicile  ou  de  la  situation  de  ses  biens ;  3o  n^cemtft  d'empMier 
que  les  actes  faits  de  bonne  foi  soientannuUtetropfteilementaanslafiuite 
de  la  partie ;  4o  impossibility  pour  la  majecure  partie  des  hcimmpe  decoiH 
naitre  les  formes  prescrites  dans  chaque  locality ;  5o  enfin,  Voet  i^oate^ 
qu'il  faut  appliquer  ici  les  motifs,  qui,  chez  lea  Romainfli  ont  ftit  in- 
troduire  la  forme  simple  du  testament  militaire.  En  tenninant,  cet 
auteur  cite  presque  tons  ses  devanciers  indiquei  ci-deasnsy  en  dtekiml 
que  I'opinion  profess^  par  lui  a  ^  reconnoe  par  la  jniiepradencsi 
dans  les  Pays-Bas,  en  AUemagne,  en  Espagne,  et  en  Fnuiee.  Td 
est  aussi  le  sentiment  de  Zoesius,  Grotius,  Christin,  Paul  Voet*  Vinnio^ 
Jean  de  Sande,  Vander  Kessel,  Vasquex,  Perex,  Cochin*  Boollenoie, 
Menochius,  Carpzov,  Huber,  Hert,  Hommel,  Clock,  Thibant^  DiOSi 
Weber,  Mansord,  Muhlenbruch,  Mittermaier,  Tittroan,  Merlin,  Meier, 
Pardessus,  Stoiy,  Rocco,  Hartogh,  et  Burge."  FoBlix,  Conflh  dee  Loii 
Revue  Etrang.  et  Fran9. 1840,  Tom.  7,$40to§43,p.346to  35a  Mb 
Fffilix  has,  however,  subsequently  qualified  the  general  doctrine 
stated  by  the  following  exceptions.  ''L'acte  fait  d'aprte  lee 
prescrites  par  la  loi  du  lieu  de  sa  reaction  est  valable, 
par  rapport  aux  biens  meubles  appaitenant  k  I'individu  et  qui 
vent  au  lieu  de  son  domicile,  mais  encore  par  rapport  aux  in 
en  quelque  endroit  qu'ils  fussent  situ^k  Cette  demi^ 
selon  la  nature  des  choses,  admet  une  exception,  dans  le  eae  on  In 
loi  du  lieu  de  la  situation  prescrit,  k  regard  des  actes  translatifr  de  la 
propri^t^  des  immeubles,  ou  qui  y  afiectent  des  charges  rieUes,  dee 
formes  particuli^rea,  qui  ne  peuvent  ^tre  remplies  ailleuis  que  dans 
ce  mi^me  lieu ;  telles  sont  la  redaction  des  actes  par  un  notnire  dn 
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contnict  was  obligatory  or  not,   merely    by  pursuing 
forms  or  solemnities  prescribed  by    the   law    of  the 


* 


ntat  temtDire,  la  tnumcripdun  an  IHiiscnptioii  tux  regiitret  tesot 
dun  cm  vtmriuAn^  im  aetei  tTali^naiion,  d*hjpotMque,  etc.  L'acte 
ftti  <3«iii  on  p»y«  ^tmngcr  wiivani  lea  Tonnes  qni  f  soul  pre^critet, 
ne  perd  p«i  ia  force,  quant  ^  la  forme,  par  le  rttour  de  Tindividu 
an  Vima  M  ton  domicile ;  aucune  raison  de  droit  ne  milite  en  fkveur 
4€  fofiaioB  conimirc*  La  t^gle,  \otxa  re^t  actum,  ne  droit  pas  ^tre 
teiidoa  mi  Mi  dea  timiteii  que  ooub  \m  a? om  ttac^ei  tn  no  40 ;  elle 
ne  a^ppUqua  qti*i  la  forme  ext«6rieure'  et  non  pa«  4  la  mati^  eu 
Rtbilioea  dai  actea,  ainai  que  noufl  I'eirpUqQcrona  encore  au  {  suimnt. 
Atnit,  dana  nn  tettamentf  la  capacity  de  la  per«otrnc  et  la  dieponi* 
bilit^  die  bitne  ne  ie  r^glcnt  fiotnt  par  la  lai  dn  lieu  de  la  ridectioii. 
Dant  !••  ^HtfoMam  autre- vlfii^  soil  h  litre  oo^^  reux,  eoit  A  litre  gratnit, 
la  lot  do  liao  da  !a  t^diaction  pent  avoir  inHu^,  «oit  sur  lenaenibte  de 
I'teta,  eoit  ear  lea  tennea  employ^  par  let  partiea ;  et,  eoot  ce  doable 
titret  cctte  loi  petit  ^tre  coneolt^  par  lea  jo^ee  eomme  tnoyen  d'in- 
tatpitetSafi ;  tnala  alio  ne  fbrmt  pae  la  loi  d^itive,  h  moina  qua  lee 
paitiaa  ne  a*y  loient  eoumtaee  expraa^enL*  He  aflerwarda  adds ;  **  La 
r^gla  d  apr^a  laquelle  It  loi  do  lieu  de  la  reaction  f^fit  la  Anne  de 
racfa»  admit  dtfi^rsntai  aoepciona,  dont  toyci  lea  princiiialea :  lo  Lore*- 
qoa  lis  oontnctaifti  oit  flodttldo  dont  ^ane  nne  diapoaltion  ae  aont 
rendu ■  en  paya  ^ran^rer  dana  rintentien  d'^luder  une  prohibition  pon^^e 
par  la  loi  de  lent  domicile;  car  la  fraude  (alt  exception  ik  toutea  les 
r^f lea ;  9^  Loraquo  la  loi  de  la  partrie  d^f^nd  expreaetoent  de  coi»- 
tnctar  oo  de  diapoaer  boft  do  tenitoife  et  avec  dea  fonnea  auties  qua 
eitlii  prescriies  par  eette  fstot  lot;  ear  aloia  Tid^  d*on  cofiieote- 
mml  tacite  de  aette  nation  ee  troore  fonnellement  exclue.  Cetia 
Aicepliofi  eat  la  mfme  que  celle  indiqoAe  par  M.  Eiehborn,  aoua  le 
na  9;  3«  En  ca«  d*oppoattioo  expresae  do  atatnt  r^el  Vny.  aopra,  no  43; 
Lonqme  la  loi  du  lieo  de  la  t^dactkm  atta;ebe  h  la  forme  qu*elle  pre* 
waH  on  aflbt«  qoi  se  troota  an  oppoaition  tvac  le  droit  public  do  paja 
OB  l%Blo  mi  diStlsA  A  recatotr  son  ex^cotion;  5«  Par  rapport  aux 
nblrai  poblieaet  i  leur  smta.  Cea  peraonnea  ne 
I  aox  lolt  die  la  nation  prte  de  liqoelle  ellea  exerceot 
t  iypJoBMitiqOi.''  And  be  fioally  eooiB  op  tiraa ;  '*Una  autre 
I  an  eella  daaafoir,  ai  h  eootiacunt  oo  dJaposant,  que  so  troove 
as  paja  itraager,  peot  ea  botner  I  emplojer  les  (brtnes  preaeritea  par  la 
lot  do  tieo  da  Is  aitastioo  de  aes  immueblea,  au  Ijeo  de  eoirre  celle  dn 
llao  da  la  r^actioa  ?  Nous  tenona  poor  l^naathrai,  per  une  raiaoo 
aaalofoa  I  eelle  doon^e  sur  la  qoeation  pr6cddonla>  La  atatut  i^l  r^gh 
lot  toone^las;  c'eatun  prii»cipe  r^ultant  de  la  natore  ie§  ehoeea;  la 
peimiwiuo  dfoaar  dea  fonnaa  Stabiles  par  la  lot  do  lieo  de  la  reaction  do 
**acta  n^  qonma  axcaptioD  IntfodoHe  en  fareor  du  propritairf^  et  k 
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place,  where  it  is  made.       He  puts  the  case  of  two 
persons  contracting,  who  are  domiciled  in  one  place, 

laquello  il  lui  est  loisible  de  renoncer.  Tel  eat  mum  la  aanthneiit  de 
Rodenburg,  de  Jean  Voet,  et  de  Vander  KeaMl;  Coeeaii  aootieiit  mAme 
que  la  forme  des  actes  entre  vifs  ou  teatameotairea  eat  rt^  axelunve- 
mcnt  par  la  loi  de  la  situation  dea  biena.  Fachinte  at  Bmguidiia  (V*  au- 
pr^,  no  41)  partageaicnt  cet  avis,  mais  par  rapport  auz  tBatamanta  aaule- 
ment.  En  Belgique,  Tedit  perp^tud  de  1611,  ait  13;  ordonnaitv  qtfen 
cas  de  diversity  de  coutume  au  lieu  de  la  i^idence  da  toatatear  et  aa 
lieu  de  la  situation  de  ses  biens,  on  auivrait  par  rapport  4  la  fimne  at  k 
la  solennit^,  la  coutume  de  la  situation.  Paul  Voet,  Hobar,  Heit,  Hom- 
mel  et  Tauteur  de  I'ancien  repertoire  de  juriaprndence,  aa  pnmonceiit 
pour  la  nullite ;  ce  dernier  invoque  Pautorit^  de  Panl  de  Cartiaai  an  pna- 
aage  rapport^  au  no  pr^^dent,  et  le  principe  que  la  loi  lie  tona  ka  indivi- 
dus,  vui  vivent  dans  son  ressort,  ne  fut-ce  que  momentaiiteiaBL  Nona 
renvoyons  k  ce  sujet  aux  observations  pr^aent^ea  aor  In  qneation  pite^ 
dente.  Mevius  distingue  entre  le  citoyen  faisaot  partie  de  la  natkm 
dans  le  territoire  de  laquelle  les  bicna  aont  aitu^a,  et  entre  I^6tzanger;  fl 
n'accorde  qu'au  premier  la  faculty  de  tester  on  de  cantneter  paitont 
d*apres  les  formes  prescrites  au  lieu  de  la  situation.  L^tenr  ne  i 
pas  dc  motif  de  cette  distinction,  et  noua  ne  ponvona  la  tronver 
F€elix,  Conflit  des  Lois,  Revue  Etrang.  et  Franc.  Tom.  7, 1840^  pu  358  to 
p.  300.  See  also  the  opinions  of  foreign  jurists  on  the  aobjactf  9  Bmgey 
Comm.  on  Col.  and  For.  Law,  Pt  2,  ch.  9,  pi  840  to.  871.  In  laapeet  to 
some  of  these  he  has  certainly  been  led  into  an  emr;  and  aoaBB  apeak 
so  indeterminately,  that  it  is  difficult  to  gather,  what  their  opinion  la. 
It  is  certain,  that  Mr.  Fcelix  has  misunderstood  the  opinion  of  Mr.  Sloiy 
in  his  Conflict  of  Laws  (see  §  364);  and  also  the  opinion  of  Mh  Bnige. 
See  1  Surge,  Comm.  on  CoL  and  For.  Law,  Pt  1,  ch.  1,  p.  31  to  pu  SM. 
Ilia  language  is;  ^*In  examining  all  contracts,  instnimenta,  or  diapoai- 
tions,  whctlier  they  are  made  inter  vivos,  or  are  teatamentaij,  onr  atten- 
tion may  be  directed  to  four  subjects ;  the  first  ia,  the  capaci^  of  him, 
who  makes  it;  the  second  is,  the  property,  which  ia  the  anbject  or  oe- 
casion  of  tlie  contract  or  instrument ;  the  third  regards  the  IbnnalitieB  or 
ceremonies,  with  which  it  is  made ;  and  the  fourth  ia  the  judicial  pro- 
cess, by  which  the  rights,  which  it  confers,  are  to  be  enforced.  Tbe 
capacity  of  the  party  to  make  the  instrument  ia  ascertained  by  eonanlting 
the  law  of  the  place  of  his  domicil ;  because  it  ia  that  law,  and  that  law 
alone,  which  affects  the  person,  and  which  gives  or  deniea  him  the  car 
pacity  or  power  to  make  the  instrument  With  respect  to  die  pwpeity, 
the  subject  of  the  contract,  disposition,  instrument,  or  teatamenti  re- 
course is  had  to  the  real  law,  being  that,  which  prevails  in  the  place^ 
in  which  the  property,  if  immovable,  ia  actually  situated;  or  in  which, 
if  it  be  movable  or  personal,  it  is  persumed  to  be  situated ;  that  la^  in 
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and   coatraci   in  anotiior,   and   the  thing,  respecting 
which  the  contract  is  made^  being  situate  in  another, 


Ibi  pbce  of  the  pomewbofB  domic  iL  When,  hcmmet^  it  m  nt^cefsary 
10  a#cerum,  wbeiber  the  coatrtct  be  valid*  wbtt  ie  its  true  construe- 
tion  ao4  efibet,  Mid  whether  the  instrument,  in  which  tt  is  expressed, 
or  viMlbtf  a  tMtottenl  he  duly  and  fonn&Uy  mtde,  recoarae  is  had  to 
iIm  Uw  of  th«  pUee,  in  which  the  contract  m  entered  into,  or  the 
iiMtntflwiil  or  tattatnent  wu  made;  becnuae,  if  it  be  made  according 
to  tll«  Ibma  |»o«eribed  bjr  that  law^it  m  valid  everywhere.  'Aui 
Urtiifni  lo«|iiitDr  de  bli,  que  eomeoroant  nudam  ordinationem  vel  ao> 
liomitatcni  actua,  et  M9ni|ier  inapicitur  atatututn,  vtl  GonMietado  loci, 
iibi  ictaa  cekbraiur,  tivc  in  contractihua,  swe  in  jadicita,  aivc  in  tefsta- 
,  aire  in  itiatrumentta  aut  alita  conficiendis^  ita  f)uod  testamentum, 
mm  Aankm  nemiktm  In  loctt,  ubi  mm  requiritor  major  solenv 
fliHii  Iraki  ubiqtit.*  A  diatinctioR,  bowtver*  muat  be  abaerved  between 
inch  aQtemnitii  ai  ai«  purely  fonnaJ,  and  tboae,  which  are  of  tho 
iobvlaiiee  tfid  ineoct  of  the  diapoaition  or  imtroment.  There  arc 
mmm  tolniinitias,  which  totriaaailly  aibct  the  diapo^iiion  lUdC  so 
aa  to  raodsr  thetr  obaervmiieo  oaoential  to  ita  validity,  w  hiiat  there  are 
otbcrii  which  only  GXlrinaically  regard  tiieiiL  An  example  of  the  fonner 
dcacripdon  of  aofasnnitiea  ia  given  by  StockniitnSf  m  the  eaae  of  a  law, 
whirh  prohibita  tht  Iboaband  and  wife  fmm  inatiluling  the  one  the  hair 
of  itie  other,  unlen  by  a  wiU  eiecuted  before  two  notariea.  If  the 
party  made  a  will  in  the  common  fornt*  in  a  place  where  no  such  law 
prifvmiled.  It  would  bo  fovalid,  in  roopoet  of  properly  aituoted  ia  the 
plaoo,  whofo  it  did  pmvatU  Similar  oxamptoa  %re  afibrded  by  tiio  EngUah 
Statuto  of  Kraada,  which  deniea  tha  capacity  to  dcTiao  real  projierty^ 
olherwiae  than  by  a  will  attoated  by  three  or  tnore  credible  witnc^CM  ; 
ittd  by  tbo  taw  of  iaimka,  wbieh  onables  n  married  watnin  to  eonvwy 
bof  loai  oatale,  tftd  ft  l«aiiit  in  tail  to  bar  the  romatodor,  and  acquire  the 
foe  by  a  aimf^o  cooftyanco^  but  it  reiiuirea  at  tho  aaino  timcp  tfjAt  the 
tnairiod  mMMIi  ahoold  bt  ttiaminod  apart  from  her  huabaod,  and  that 
ilio  tammfBm  ibaald  te  adtftowlodfod  ajid  rteoided,  Tho  fonowiog 
•sanple  of  that  apaoiea  of  aolomnity^  which  ia  oxtnnaiG  to  tho  diapoai- 
laoii»  ia  given  by  SlocktiiAtia,  in  tho  Gaaa^  which  haa  been  cited ;  *  Si  quia 
iaeola  ditioiua  mgim  tMltltir  ia  Ufbo  LsoAtiid,  obi  t«ataton«  aubiicriptio 
Ml  iMtiioontia  oinaMm  aoa  oal,  ood  aulSoii  oomorania  ritoa,  qui  m  alii« 
piblieio  JMtf  lulii  loyiiiiturv  Thero  umf  bo  aaid  to  be  tJireo  apcciea 
of  oabBMiPoa;  firat.  tbooOt  whidi  afo  roqianilt  lo  %atbh  iho  ^ottoo^  ao 
§m  totaoeot  the  authorlly  ton  flit  Jmabaod  tm  tlie  vifo,  wontiil,  by  tho 
low  of  oomo  eountrl«t|  lo  tho  raJidity  of  ber  oeL  Thoao  oro  dorirod 
&oav  and  muat  bo  oxamtood  with  reforeoco  to  tho  law  of  tlie  donuotlt  or 
tbo  Lax  loci  rol  ito,  Soeoadly,  thooo,  whkh  fimn  a  part  of,  and  aro 
to  tho  aet,  iiiob  ao  Hio  dielivoiy  of  the  aobject-mattcr  of  a  gift 
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and  asks,  what  ought  to  be  the  form  and  soleiiiiuties 
necessary  to  make  it  valid,  if  in  each  place  thej  are 
different.  If  it  is  clear,  that  the  forms  a^ieitain  to  the 
solemnities  of  the  act,  he  thinks,  that  there  is  no 
difficulty  in  affirming,  that  the  law  of  the  place  of 
the  contract  ought  to  govern.  If  the  fixms  relate  to 
the  capacity  of  the  person,  then  the  law  of  the  place 
of  his  domicil  ought  to  govern.  But  if,  on  the  con- 
trary, they  appertain  either  to  the  substantials  of 
the  contract,  or  its  nature,  or  its  accidents,  or  its  ful- 
filment, (sive  ad  substantialia  caniractusj  sive  ad  natU" 
ralia,  sive  ad  accidentalia^  aut  camplemenlaria^)  there 
is  great  difficulty ;  and  if  any  general  rale  is  estab- 
lished, either  to  follow  the  law  of  the  jdace  of  the 
contract,  or  that  of  the  siitis  of  the  thing,  or  that  of 
the  domicil  of  the  contracting  parties,  a  false  prin- 
ciple will  be  introduced ;  for  sometimes  the  formalities 
belong  to  the  quality  of  the  person,  sometimes  to  the 
contract,  and  sometimes  to  other  things.  He,  there- 
fore, arrives  at  the  conclusion,  that  no  wiiversal  rule 
can  be  laid  down  applicable  to  all  classes  of  cases.^ 
In  another  place  Boullenois  remarks,  that  the  French 
authors  (nos  auteurs)  are  generally  of  ojunion,  that 
the  law  of  the  place  of  the  contract  is  to  govern; 
Lmus  contractus  regit  acium.^  And  he  then  proceeds 
to  lay  down  certain  rules  on  the  sulgect,  which  have 
been  already  cited,  as  the  guiding  principles.'    And 


The  third  species  of  solemnities  comistB  of  those,  which  are  dMigaed  to 
establish  the  truth  or  authenticity  of  the  instmment,  mich  M  the  pRNxf 
by  two  or  more  notaries,  or  one  notary  and  two  witncawsa,  or  the  nomber, 
age,  and  quality  of  witnesses  required  for  the  validity  of  a  wilL" 

1  1  Boullenois,  Observ.  23,  p.  464,  4^  406 ;  2  Boullenoie,  Obeerr .  46, 
p.  445. 

a  2  Boullenois.  Observ.  46,  456. 

3  Ante,  §  340. 
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amoQg  them  is  the  very  iniportaut  rule,  apjilieablc  to 
the  subject  before  tis,  that  where  the  law  requires 
certain  formalities,  which  arc  attached  to  the  things 
themselves,  the  law  of  Uie  situs  or  situation  is  to 
govern. ' 

^  372  d.  Mr,  ^urge,  after  suggesting,  that  there 
are  three  species  of  suleuinitie^,  wliich  he  enumerates, 
adds;  "A  further  distinction  may  be  made  Ijctween 
those  solemnities,  which  relate  to  contracts  and  in- 
struments for  the  transfer  of  real  property,  and  those, 
by  which  it  is  actually  transferred.  With  respect 
to  the  first,  lliose  are  to  be  followed,  which  prevail 
in  the  place,  where  those  contracts  are  made,  or 
those  instruments  executed;  but  with  regard  to 
the  actual  trai^fer  of  such  property,  tliose  are  to 
be  observed,  which  are  prescribed  by  the  law  of  the 
place,  where  it  is  situated.  Thus,  a  contract  to 
sell  or  mortgage  real  property  will  be  valid,  if  the 
solemnities  are  observed,  which  are  required  by  the 
law*  of  the  place,  where  ilie  contract  is  made,  and 
will  be  the  foundation  of  a  personal  action  against 
the  jjarty  to  that  contract,  to  compel  the  transprt 
or  mortgage  of  such  property,  but  no  transport  or 
moftgage  will  be  complete,  nor  will  the  dominium 
m  Ae  property  have  been  transferred  or  acquired, 
unlsss  those  solemnities  are  observed,  which  are 
re({iitred  by  the  law  of  the  place,  where  it  is  situ- 
ated/'* Again  he  adds  in  another  place ;  ^*  In  con- 
sidering the  law,  by  which  the  transfer  of  immova- 
ble pro[)erty  is  governed,  a  distinction  should  be 
between  the    contract    to    transfer,    and    the 


•  1  Bm^ Cmoau  oo  CoU  md  For.  Uw,  ['t.  ),  cIl  h^2^;^  Burgt, 
Coarn,  on  CoL  ami  fot.  U  w,  Pt,  9,  ch.  0,  p.  844,  645. 
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actual  transfer  of  the  dominium.  There  may  be 
cases,  in  which  the  law  of  the  domidly  or  that  of 
the  place  of  the  contraety  will  prevail,  notwithstaad- 
ing  it  may  be  opposed  to  that  of  the  sUuSj  whilst, 
in  other  cases,  the  law  of  the  situs  will  prevent  the 
contract  taking  effect  Thus,  instances  are  cited 
hy  jurists,  where  the  law  of  the  domidl  incapaci- 
tates the  party  from  contracting;  but  the  law  of 
the  situs  authorizes  the  alienation  of  his  immovables. 
Thus,  by  the  law  of  Ghent,  persons  were  minore 
until  they  had  attained  the  age  of  twenty-five  years ; 
but  in  Hainault,  a  person  of  the  age  of  twenty  might 
alienate  his  fief  situated  in  that  country.  An  in- 
habitant of  Ghent  contracts  to  sell  a  fief  in  Hainault, 
of  which  he  was  the  owner.  The  contract,  in  the 
opinion  of  Burgundus,  would  create  no  obligation 
on  him  to  complete  this  alienation.  Ut  puta^  civis 
Gandensis  atate  mvioTj  iamen  vigesimum  egressus 
annum,  Hannonica  feuda  sine  auctoritate  tuiorisvet^ 
didit;  procul  dubio  in  ejusmodi  aciu  nihil  agi  exis- 
timandum  est,  et  inutileni  amnino  eantrahi  obUga- 
tionem;  quia  Gandavij  qui  aliter  emancipali  nan 
sunt,  ante  mgesimum  quintum  annum  rebus  sui$  in- 
tervenire  prohibentur.  But  if  the  alienation,  were 
actually  made,  the  same  jurist  considers,  that  it 
would  be  valid :  Si  tamen  ejusmodi  feudi  wumcipar 
tionem  fecerit  venditor,  tutum  esse  emptoremj  et  quod 
actum  erit  vaJere  qiLotidiand  accipimus  experientid^ 
quando  luec  sit  tetas  et  competens,  qum  in  HoM" 
nonicorum  feudorum  alienatione  requiritur.  Nee  enim 
consuetudo  Gundensis  potest  tollere  lihertatem  man- 
dpationis,  quia  res  alienas  legihus  suis  alligare  mm 
potest ;  hoc  enim  jus  dicere  extra  territorium.  A  de- 
cision is  reported  by  Stockman,  in  which  the   same 
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doctrine  was  held.     T.  being  of  the  age  of  twenty, 
and  married,  was  according  to  the  law  of  his  dom- 
icil  m    fat    emaucijiated,    as    to    be    capable  of  ad- 
ministering,   but    not    of   alienating  his  estate*     He 
alienated    a     property    situated    in    Louvain,    where 
the  efiect  of  his  marriage  gave  him  the  full  cajiaciiy 
of   majority.     An  action    was    brought    by    his   heir 
to  recover  back  the  purchase  money,  on  the  ground, 
thai  T.  was  incompetent  by  the  law  of  his  domicil 
to  alienate   his   property,  and  that  this  law  extended 
to,   and    prevented    the    dIs|>osition    by    him  of  his 
property  in    Louvain*     But    the    purchaser    insisted, 
and  the  Court  held,   tliat  the  validity  of  the  aliena- 
tion must  be  decided  according  to  tlie  law  of  Lou- 
vain,    and    dismissed    the    action.     It    follows  from 
this   doctrine,    that  if  the  ()erson,  competent   by  the 
law  of  his  domicil,    should    contract    to    make    an 
alienation  of  pro[ierty    situated  in  a  country,  where 
be  was  incompetent  to  make  it,  his  contract  could 
not    bo    ^nibrced,   although  he  might  be  answerable 
in  danmges  to  the  person,  with  whom  he  had  con- 
tracted.    On    the   other  hand,  if  he  were  incompe- 
tent by  the  laiv  of  his  domicil  to  contract,  but  com* 
petent  to  alienate    by  the  Lex  loci  ret  sikR^  and  an 
alienation  was  actually   made  by  him,  it  would  not 
be  fesciitded    on  the  ground,    that  he  was  Im  ompe* 
tent  by  the  law  of  his  domicil  to  contract.     In  the 
caaes    put   by  Burgundus,  and  reported   by   Stock- 
man,   it  uill    be    perceived,  that  the  alienation  was 
complete.     It    doe^i    not    follow,    that    if  the  vendor 
had    refused    to    perform  his  contract,  the  forum  of 
the  ret  siim  would  have  enforced  it.     The  doctrine 
oi  Rodenborg  is,  that  the    contract  is  a  nullity,  and 
that  eflaet    cannot    be  given   to  it  in  any  Court  to 
63* 
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compel  its  performance  by  the  delivery  of  the  prop- 
erty. Wesel,  who  concurs  with  Rodenburg,  treats 
the  delivery  or  mancipatio  as  the  simplex  ing^emen- 
turn  of  the  contract;  and,  as  it  is  required  far  the 
validity  of  a  sale,  that  there  should  have  been  a 
preceding  contract,  he  urges;  Cum  ei^  totus  ten- 
ditionis  contractus  ob  defectum  ietatis  sit  irritus^  nee 
sit  quod  mancipatione  solenni  impleri  pOMsit^  uiique 
nuda  simplexque  fundi  mancipatio  ommno  nikU  opera- 
turj  cessante  causd  ad  mancipandum  idanedJ^^ 

^  372  e.  And,  again,  he  says ;  <<  So,  if  those  so- 
lemnities, which  the  IjCZ  loci  contractus  requires,  have 
been  observed,  and  the  contract  according  to  that 
law  is  valid  and  obligatory,  it  will  be  valid  every 
where  else.  But  the  latter  propositicm  is  sulgect 
to  the  qualification,  that  it  does  not  affect  imnKyva- 
ble  property,  sulject  to  a  law  in  the  country  of  its 
situsj  which  annuls  a  contract,  because  it  has  hot 
been  entered  into  with  the  solemnities,  which  it  re- 
quires. If  the  disposition  of  the  law  does  not  annul 
the  contract  on  account  of  its  non-observance  of 
the  solemnities,  which  are  prescribed,  but  gives  to 
it  a  degree  of  authenticity  or  credit,  which  it  will 
want,  if  they  are  not  observed,  or  if,  in  other  words, 
its  effect  is  either  to  dispense  with  a  more  formal 
proof  of  the  instrument,  if  it  bears  on  it  evidence 
of  their  observance,  or  if  in  consequence  of  the 
non-observance  it  attaches  a  presumption  against 
the  execution  of  the  instrument,  and  therefore  re- 
quires from  the  parties  a  greater  burden  of  proof, 
such    solemnities    are    to    be    classed    amongst   the 

1  2  Burge,  Comra.  on  Col.  and  For.  Law,  PL  2;  ch.  30^  p^  844  to  846; 

Id.  p.  8C7  10  870. 
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proofs  in  the  cause,  which  are  governed  neither  by 
the  Lex  loci  contractus^  nor  by  that  of  the  situs^  but 
by  that  of  the  Forum.  This  question,  in  the  ojiin- 
bn  of  Paul  Voet,  regards  mm  tarn  de  solemnihus^ 
quikm  jivobandi  efficacid ;  qmt  licet  in  una  loco  suffi- 
ciens^  nrm  tamen  ubique  locarum  ;  quod  judex  unius 
territarii  nequeat  mres  tribuere  instmrnento^  %U  alibi 
quid  i^fereiur.^^  ^       There  are  other  jurists,  who  main- 

^tatll  the  iame  distinction.^ 
1  9  0urg«,  Comin*  on  CoK  and  For.  Law,  Pu  %  c)u  G>,  f.  897, 808.  See 
■bod  Burgts,  Comm.  Pu  2,  cb.  20,  p.  751,  732. 
r*  P.  Vo<Jl,  Bd  Suiut  §  4,  ch.  2,  n.  15, 16,  p.  U2;  edit  1661 ;  Ertk.  InaL 
BL  3,  tit  2,  §  40.  ^  Mr.  Borgo  adds  on  thk  point ;  ^  When  the  c^uettion 
refiidi  clii  propmtjr,  wbieh  the  law  allowii  to  be  fttietiftied,  or  the  peieone 
to  wlionii  Of  tho  piirpoooi  for  which,  its  iklicimtioti  iiuiy  he  nuidei  it  cui 
be  detenniitrd  onlj  by  the  hw  of  tiie  Bitus.  The  Statutes  or  Mortnmin^ 
the  hw  of  death* bed,  the  reitnctioD  of  gifli  Inter  coDJuges,  are  Btrictly 
loal  lim,  to  which  the  partiee  to  the  oontraei  tDiiot  eonform*  although  no 
iuoh  Uwa  exijrt  in  the  place  of  their  domiciJi  or  in  that  of  tlie  contract 
In  tlMM  ioatancei  the  law  of  the  etUia  ia  prohibitory,  and  iiopreoMe  on 
the  properly  a  qtiality  excludtog  tt  frocn  the  alicnatioiu  A  contract, 
tlliieijic,  10  aakt  oitdi  an  tUenikm  oe  would,  in  any  of  theae  reopeets, 

■  eoetaf  eno  the  law  of  the  aitiia,  would  be  wholly  ine^eciua].  Bui  when 
the  eontfact  does  not  eirpreealy,  nor  by  nnceaaary  implication^  contravene 
it,  bot  on  the  contrary,  may  be  carried  iDU»  effect  conaiatently  with,  or  by 
tnoane  of  ita  prorieiaaa,  altboiigh  tlie  contract  itself  may  not  give  a  title, 
|«l  it  will  be  the  hmui^lAiom  of  m  loikiii  by  the  ono  to  eooipel  ihe  otber 
10  ooaqilote  h  la  thai  maiiDor*  wbioh  the  law  of  the  aiiua  vtqiiiifo,  m 

IofAor  to  ftft  hia  thfti  tsUe.    The  obtervatioii  of  Do  Moylla,  In  com- 
flMMiaf  on  la  «rtkle  of  the  ooifUitn#  of  Atnrernne,  Qluetnuea  tJiia  dio- 
tiastlMk     By  thttl  artido  all  oootimcta  or  conventions  respecting  the 
igpeiwlap  had  ibe  eflbet  of  fOfting  the  eekin  in  tlie  person,  in  whose 
IbiNir  Ibey  wer*  nmde*     Thie  great  jtiristt  whilst  he  thus  limits  its  ope- 
aolioii«  4#  pittdiis  al^  anb  h4o  oonaiieiiidiiaoi  et  aooeiSia  ejusterrltoriunii 
it  tlw  iiiDt  tlnit  ididi^  Vaki   qoideoi  pMtio  vbiqiie,  sed  tjanslatio 
s,  quBi   sit  in  nm  conmiettidiata,  non  valrt  nisi   inii%  ejua 
The  deed,  by  which  parties  tn  England  convi^y  an  ealntO 
la  BiHiiii  Onuy»v  biO  m  tflbct  •■  a  timoport  of  it  but  it  opomtaa  aa 
a  OQOIinel  of  transport,  and  tnables  the  parehaser  to  compel  the  vendor 
to  eooi^ete  the  transport  in  the  nwyier  prescribed  by  the  taw  of  that 
EnhiM  has  thut  SUM  Ibi  doctrine  of  the  law  of  ScoUaad 
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^  372  /.  That  there  may  be  some  ground  for  such 
a  distinction,  as  is  above  stated,  may  well  be  admit- 
ted. But  that  the  rule  generally  prevails  in  all  na- 
tions may  well  be  doubted.  Thus,  it  seems  very  clear, 
that  a  contract,  made  in  a  foreign  conntry,  for  the 
sale  of  lands  situate  in  England,  Scotland,  or  Ameri- 
ca, would  not  be  held  a  binding  contract  in  either  of 
those  countries,  to  be  enforced  in  their  courts  in  per^ 
sonant,  or  in  renij  unless  the  contract  was  in  confor- 
mity to  the  forms  prescribed  by  those  countries.^  At 
the  same  time,  it  is  quite  possible,  that  the  same  con- 
tract might  be  enforced  in  the  country,  where  it  was 
made,  if  it  should  conform  to  the  law  of  that  country 
touching  real  property.^  But,  after  all,  looking  to 
the  great  diversity  of  views  of  foreign  jurists,  there 
is  much  reason  to  be  satisfied  with  the  general  rule  of 
the  common  law  on  this  whole  subject,  that  is  to  say, 
that  in  respect  to  movables  the  law  of  the  place, 
where  the  contract  is  made,  will,  with  few  exceptions, 
be  allowed  to  govern  the  forms  and  solemnities  there- 
of;^ but  as  to  immovables,   no  contract  is  obligatory 


on  tliis  subject  All  personal  obligations  or  contracts  entered  in 
according  to  the  law  of  the  place,  where  they  are  signed,  or  eecimdiuii 
legem  domicilii,  vel  loci  contractus,  are  deemed  as  eflfoctua],  when  thej 
come  to  receive  execution  in  Scotland,  as  if  they  had  been  perfected 
in  the  Scottish  form.  And  this  holds  even  in  Such  obligations  as' bind 
the  grantor  to  convey  subjects  within  Scotland;  for  where  one  becomes 
bound  by  a  lawful  obligation,  he  cannot  cease  to  be  bound  by  <*-K*tyiy 
places.  An  English  deed,  if  so  executed  in  point  of  form  as  validly  to 
carry  Scots  heritage,  will  be  given  effect  to,  in  regard  to  such  heritagey 
agreeably  to  the  law  of  Scotland,  notwithstanding  the  same  deed  woold, 
by  Uic  Englisli  law,  under  similar  circumstances,  be  unavaiUble  in 
respect  of  heritage  situate  in  England."  2  Barge,  ComoL  on  OoL  and 
For.  Law,  Pt.  2,  ch.  9,  p.  846  to  p.  848 ;  Id.  p.  864,  865. 

1  Ante,  §  363,  364, 365. 

3  Ante,  §  76. 

3  Ante,  §  362,  364  ;  post,  §  379,  383,  384. 
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or  binding  unless  the  contract  is  made  with  the  forms 
and  sdemnities  required  by  the  local  law,  where  they 
are  conlracted.    (Lex  sitfis).^ 

^  373.  But,  whatever  may  be  the  true  rule  in 
eases,  where  the  law  of  the  siius  does  not  prohibit 
tlie  contract,  as  for  iniitaucc,  a  contract  for  the  sale 
of  land,  it  is  very  clear^  that,  if  prohibited  there,  it  is 
every  where  invalid  to  all  iuteuts  and  purposes.  So 
the  doctrine  is  laid  down  by  Rodeuburg*  After  re- 
marking, that  if  a  contract  is  made,  that  the  dotal 
rights  shall  be  according  to  the  custom  of  another 
place,  than  that  of  the  domicil  of  the  husband,  it  will 
be  good,  if  there  is  no  local  law  of  either  place,  which 
prohibits  it ;  he  adds,  that  the  contrary,  if  the  contract 
is  opposed  to  the  local  law,  is  true  ret  sikt.  Ccftiraj  si 
per  leges  lociy  ubi  bona  constituta  sunt^  limiietur  ilhul 
rerwn  immfAilium  doarium^  |^. ;  eo  quod  rumirn  Itceat 
primtd  cQutione  refragari  legi  publicm  negaiivm  ant 
prMbiUfruB.^  BouUcnois  also  lays  down  the  same  ride 
tlDjllllg  his  general  maxims;  Une  convention^  toute 
UgUhne  qu^elle  soit  en  elle-meme^  n^apas  son  e^lcntion 
mr  les  biens^  lorsifUAls  sont  situ^s  en  coutumes  prohibi' 
thes  de  la  conveniion,^  Mr.  Burge  also  lays  down 
amoiig  his  general  principles  the  following  rule*  *<  In 
a  conflict  between  a  (lersonal  law  of  the  domicil 
and  a  real  law,  either  of  the  domicil,  or  of  any 
Other  place,  the  reaJ  law  prevails  over  the  personal 
law.  Thust  a  person,  who  has  attained  his  majority, 
lifts,  as  an  incident  to  that  status^  the  power  of 
^posing  by  donation  inter  vivos  of  every  thing  he 


'I  Aot0,f  964  Co 4  307,1389,383. 

•  Rodcobfirf,  Do  Di?,  8l»t  tit  3,  cL  I,  ti.  I,  2;  2  BottUcnoU,  Ob«erv. 
4%  ^  lot,  409?  Id.  Appz.  p.  79,  8a 

>  1  BosBmoi^ Prise. G^n.  41,  p* %  lOf  mte, 4  9tSt 
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possessed,  may,  by  the  real  statute  of  the  place,  in 
which  his  property  is  situated,  be  restrained  from 
giving  the  whole,  or  from  giving  it,  except  to  par- 
ticular persons."  ^ 


1  1  Burge,  Comm.  on  Col.  and  For.  Law,  Pt  1,  ek  1,  pu  98,  §  90;  Id. 
p.  2G,  §  8,  9.  It  may  be  remarked,  that  some  of  the  general  principles 
laid  down  by  Mr.  Burge  in  the  chapter  here  cited,  which  he  eaye  **inay 
be  adopted,"  admit  of  grave  question,  and  are  not  euppiKtBd  by  the  < 
mon  law. 


»«.] 
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^  374.  We  next  come  fa  the  consideration  of  the 
operaticm  of  foreign  law  in  relation  to  j)ers<jnal,  real, 
and  mixed  pro|M!rty,  according  to  the  known  divis- 
ions of  the  common  law,  or  to  movable  and  immov- 
able prop«!rty,  according  to  the  known  divisions  of 
the  civil  law%  and  continental  jurisprudence.  For  all 
the  purposes  of  the  present  commentaries  it  will  be 
sufficient  to  treat  the  subject  under  the  heads  of 
penonal  or  movable  propcirty,  and  real  or  immovable 
property,  since  the  class  of  mixed  property  appertains 
to  the  latter*' 

^  375.  We  have  already  had  occasion  to  state^ 
that  in  the  civil  law  the  term,  Bona^  includes  all 
wns  of  property,  movable  and  inmmvable;  as  the 
corresponding  w^ord,  Biensj  in  French  also  does,* 
Bot  there  are  many  cases,  in  which  a  broad  distinc- 
tion is  taken  by  foreign  jurists  between  movable  prop- 
erty,  and  immovable  property,  as  to  the  operation 
of  foreign  law.  We  have  also  had  occasion  to  ex- 
plain the  genera]  distinction  between  [lersonal  and 
real  laws  respectively,  and  mixed  laws  in  the  sense, 
in  which  tlie  terms  are  used  in  continental  jurispru- 
dence ;   peiwnal,    being    those,   which   have    princi- 


t  BM0DtteflQlj«etof  thi0ol»pCtr,aBiiffs,CeinB.aiCol*  iiuiFdr* 
Li»,  K  2,  ck  SiO,  |}.  719  to  p.  780. 

s  Sit  LiTvrm,  Divert*  p.  81»  }  lOiS;  t  Bdtin«fidli|  OlNwrT*^^  9$;  U. 
ObMnr*  0|  pw  137;  Rodonbiirft  Do  Dmrm.  8tiL  tit  1,  cli,  9;  9  Woallt* 
aoiii  AffK.  p.  S;  MerUn,  R^^perL  Bktm,  f  1. 
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pally  persons  for  their  olgect,  am 
property  incidentally;  real,  being  tl 
principally  property  for  their  olg< 
of  persons  only  in  relation  to  prop 
being  those,  which  concern  both  ] 
erty.* 

§  376.  According  to  this  dbi 
respecting  property,  whether  it  bi 
movable,  would  fall  under  the 
real  laws ;  and,  of  course,  upon  the 
leading  foreign  jurists,  would  seem 
their  operation  to  the  territory,  wfa 
is  situate.^  This,  however,  is  a  i 
upon  a  larger  examination  will  be  i 
neous,  the  general  doctrine  held  by 
jurists  being,  that  the  right  and  d: 
ables  is  to  be  governed  by  the  la^ 
of  the  owner,  and  not  by  the  law  < 
uation.^ 

^  277.  The  grounds,  upon  which 
to  movables,  is  supported,  are  difi 
different  jurists ;  but  the  difference 
inal,  than  real.     Some  of  them  are 

1  Ante,  §  12  to  $  16;  1  Boullenois,  Princ.  G^n.  ] 
2,  p.  2J);  Id.  Observ.  G,  p.  122  to  p.  127;  P.  Voet, 
n.  2,  p.  117,  edit.  1715 ;  Id.  p.  130, 131,  edit  1G61 

9  Thus  Muhlenbruch  (Doctrina  Pandectanim, 
167)  lays  down  the  following  rule.  Jura,  que  pro 
velut  que  ad  dominii  causam  spectant,  vel  ad  vec 
onus,  vel  ad  pignorum  in  judicati  executionem  et 
hendorum,  turn  etiam  rerum  apud  judicem  petenda 
rationem,  ct  qus  sunt  reliqua  ex  hoc  genere,  estin 
civitatis,  ubi  sibe  sunt  res,  de  quibus  agitur,  atque 
immobilium  atque  mobilium  habito  discrimine. 

3  See  ante,  §  362;  post,  §  377  to  §  3da  See  F< 
Revue  Etrang.  et  Franc.  Tom.  7, 1840,  p.  216, 217 
Cockerell  r.  Dickens,  3  Moore  Priv.  Coun.  R.  98, 
Majesty's  Advocate  Geo.  13  Sim.  R.  152, 160 ;  In 
&  Jerv.  436. 
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tl  laws,  which  regard  movables  arc^  real ;  but  at  the 
SMDe  time  they  maintain,  that  by  a  fiction  of  law  all 
movables  an*  supfKised  to  be  in  the  place  of  the  dom- 
icil  of  the  owner,  a  quo kgem  situmijue  accipiuni.  Oth- 
ers arc  of  opinion,  that  such  laws  are  personal,  be- 
cai]9e  movables,  have  in  contemplation  of  law  no 
siitis^  and  are  attached  to  the  person  of  the  owner, 
wherever  he  is;  and,  bein^  so  adherent  to  his  per- 
son, they  are  governed  by  the  same  laws,  which 
gcyreni  his  person;  that  is,  by  the  law  of  the  place 
of  his  domicil.*  The  former  opinion  is  maintained 
by  Paul  Voet,  Rodenburg,  and  Boullenois;  and 
the  latter  by  D'  Argentre,  Burgundus,  Hertius, 
and  Bouhier.^  Paul  Voet  says;  Verum  mofnlia  ibi 
cemeantur  esse^  secundum  juris  intellecium^  ubi  is^ 
fujus  ea  sunt^  sedem  atque  fanm  suarum  fortunarum 
cidlocatiL?    So  Rodenburg ;  Alobilia  quippe  ilia  non  idea 

1  ^  Mobtlia*  (»yi  iobn  Lo«t)  **  vero  ex  lege  dofnictlit  ipnitis  dcfuncti, 
Tcl  qoift  icmper  domitio  prcarntift  e»e  fin^untur,  Tct  ex  comitate  pafitim 
nro  mttr  eeotes  recepti."  J.  Voet,  ad  Pftnd.  Lib  3d,  lit  17,  ^  34,  p.  596. 
And  in  another  pl^cp  he  iidd« ;  **  8eil  coTi^Nlpnindtim^  quikdiun  fictione 
jlitk,  seu  tmili^,  [  linmionem  coo- 

e^plaiD  ititi:  cunt  ^  ^^u  coreant,  oec 

oorto  aiot  •lligata  loea ;  Md  lui  Arhitnitiii  doinini  undt'iuaque  in  domicilii 
loctiin  revocari  (aeilo  ac  reduci  pumaot,  t*t  maxitnunj  domino  plerainf[Qe 
oommodum  adfarfe  aoleatit,  cum  ei  «unt  pcvMntia;  visum  full  hanc 
is^  emgeetttiim  Mifere,  qood  domintw  vello  eeniaator,  nt  alloc  omnia 
sua  iliil  laobilia,  ani  aallmi  mm  ioi«Uigantiir,  ubi  Ibrtumsmn  atianim 
]ar«m  nmunainiitie  conntitutt ;  ul  9«i,  in  loco  domicilii."  J.  Vuet, ad  Pand. 
Lib.  I  tit  4f  Pt  Sr  {  1 1«  ^  ^4*  tlf^rtiua  mj%  \  '*  Nam  mobiica  fx  con^ 
dilkM  fm&aam  toifm  aeeiiNiiiit,  noo  loco  cootinentiir.^  1  Heitii^  Opern 
teCoUia^Lflf.  f  4,a.6,p.  1Sm,l2a,ediL  J737;Id.  p.  174,  edit  17J<i. 
FWIix«  CdfUlil  daa  Ukif  Rome  Etran^  «t  Ftmne.  1640,  Tom.  7,  p.  !221, 
«»;aMi.fd0i. 

•  Lnranft.  IHaML  p.  198, 129;  1  BonUaooia,  Obam.  19,  p.  33d  to  340; 
1  HafHi,  Opera,  Oa  CoUu*  l^g.  f  4.  dL  2,  it  6»  p.  123,  123,  adit  1737  $ 
U.  ^  174,  adit  17ra 

~l  ^  P-  Voet  t>c  Stat  {  4,  ck  d.  It  %  pi  118^  adit  1715;  XL  f  9,  ck  I, 
)e»p.!W;  Id.  p.  laa,  309,  edit  m^i 

Canfi.  54 
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subjacent  statuto  (reali)j  quod  p 
quod  mobiliaj  certo  ac  fxo  situ 
situm  velle  /uibercj  ac  existere  in 
foriunarumJixU  summam  ^.  1 
intelUgaiUur  existere.^  Again, 
says;  Et  quidem^  de  mobil\ 
semper  ibi  esse  existimentw^  vhi 
iuiUj  cujus  ossibus  vaga  hm  r 
rere.^  Boullenois  affirms  the 
gives  this  reasou  for  it,  that 
such  fixed  and  perpetual  siius 
necessar),  that  their  situs  si 
pleasure  of  the  owner,  and  tb 
situs^  which  he  wishes,  when 
own  domicil.' 

^  378.  On  the  other  hand, 
mobilibus  alia  censura  est ;  quoi 
ditione  pcrsonarum  legem  CLca 
ncganiurj  nisi  affixa  et  cofuBret 
dicuntur  propter  habilitatem  n 
Quare  statutum  de  bonis  mobili 
ct  loco  domicilii  judicium  sumii 
domicilii  de  eo  statuitj  ubique 
ratio  indubita  est,  mobilia  pe 
judicari,  aut  a  locis  judicium 
quite  as  explicit.     As  movaM 

1  Rodenburp.  De  Divers.  Stat  Tit  1,  c 

Appx.  p.  G ;  1  Boullenois,  Observ.  %  p.  !IS 

'^  Rodcnburg,  De  Div.  Stat  tit.  2.  ch.  5 

3  1  Boullenois,  Observ.  16,  p.  S223,  29 
Prin.  G^n.  33,  p.  8 ;  3  Burge,  Comm.  on  C 
p.  750.  751. 

4  D'Argrentre,  De  Leg.  Brit  Tom.  1,  Tk 
n.  30,  p.  054 ;  Livcrm.  Diss.  §  313,  p.  128^ 
11).  p.  330. 
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fixed  skusj  and  are  easily  transported  from  one 
iace  to  another,  according  to  the  pleasure  o< 
the  owner^  therefore  it  is  supposed,  by  a  sort  of  fic- 
tion, that  they  adhere  to  his  person ;  and  from  hence 
ennies  tht^  maxim  in  our  cirstomary  law,  that  mov- 
ables follow  the  body  or  person  of  the  owner ;  Meu- 
bUs  mivent  le  €orp$^  ou  la  personne^^^Mobitia  sequun- 
iur  permnnm} 

§  378  a.  Burgundus  puts  the  doctrine  in  the  strong- 
it  form.  Puto  equidem  (says  ho)  mobilia  sequi  con- 
diiionem  permnm^  id  est,  si  persona  Juerit  sermtuH 
olmoatiay  bona  quoque  ejm  mobilia  libera  esse  desinertr 
eim  apud  nm  sermius  magis  sii  bononim^  quam  per* 
MOme*  Uiputa,  si  quis  luiius  in  simili  regione  terriforii 
Almiensis^  inde  postea  aliomigraverit,  atque  decesserit, 
bona  ^s  mobitia  quaeurnqtie  lorn  repertn^  cedunt  nnta^ 
lis  soli  Domino.  Quia  perinde  tiaberi  debentj  ac  si  per 
meMum  mUiviUUis,  alienm  se  potestati^  ac  dominia 
defuncius  subfecisseL  Non  aliter  qit&m  mobilia  elericiy 
qum  et  amdiiionim  ejus  sequuninr*  Sed  tomen^  ut 
msistimem^  bona  moventia^  ei  mobilm  iia  comiiari  per- 
ut  extra  domidKum  ejus  eeiuetmlw  existere^ 
la  sane  non  jfossum.  Quod  neque  ratiom,  neqne 
jwri  scrifito  eongrma^  sieuli  nee  dortarum  opimoni' 
buSf  mU  fmesm  nm  Jinmaur*  Credo  ego,  mobilia 
camitan  personam  qmmiiu  domiciUum  twn  habet. 
Qmml  uiique  procedere  p&teritf  si  quis  domicitio  relicio 
navigei^  vel  iter  faciat^  qmerens  quo  se  eonferatj  atque 


A  BMbicr,  Coot  4m  Bo«rf*  cb  ^  f  3  jl  490 ;  1  B<mUeiioi«,  01>senr. 
19,  p^  2S6*  -^  Lm  tiieiilil«i  (mji  Cochin)  qiwliiiio  ic»rt«  qu*ili  •oieiit^  iuj- 
f««l  It  ^ocaicUii.  CochiJ),  <£airrc«,  Toin.  5,  p.  85^  llo^  •dit. ;  9  Henrys, 
CEoiiM,  Ub.  4  dk.  0,  Oucit.  105,  p.  AI2 ;  14  riO ;  iAte,i  303 ;  3  Burg«, 
Comn.  OD  Col.  maA  For.  Law,  Pl  2,  cb.  20,  p.  730,  751 1  Fcrlu,  OmU^ 
dim  Im,  R^ut  Eimof.  ei  Tfw^  Tom,  7,  ^  m,  ^  221,  222L 
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ubi  domicilium  conslituai}  Hertius  says ;  Nam  mioki- 
Us  €x  condUione  persofUB  kgem  accipiunt^  nee  loco 
coHtinentur.^ 

^  379,  But,  whether  the  one  opinion  or  the  other 
is  adopted,  it  has  been  truly  remarked  by  Boullenois, 
that  the  same  conclusion  is  equally  true,  that  mova- 
bles follow  the  person.^  The  prol»bility  is,  that  die 
doctrine  itself  had  not  its  origin  in  any  distinctinp 
between  real  laws,  or  personal  laws,  or  in  any  ficti- 
tious annexation  of  them  to  the  perscm  of  the  owner, 
or  in  their  incajmcity  to  have  a  fixed  situs ;  but  in  an 
enlarged  policy,  growing  out  of  their  tranailnj  na- 
ture and  the  general  convenience  of  nations.  If  the 
law  rei  silte  were  generally  to  prevail  in  regad  to 
movables,  it  would  be  utterly  imposfflhle  for  the 
er  in  many  cases,  to  know,  in  what  manner  ^ 
{)ose  of  them  during  his  life,  or  to  distribute  d 
at  his  death ;  not  only  from  the  uncertainty  of  t 
situation  in  the  transit  to  and  from  diflferent 
but  from  the  impracticability  of  knowing  with 
accuracy  the  law  of  transfers  inter  vtoos,  or  of 
mentary  dis}x)sitions  and  successions  in  the 
countries,  in  which  they  might  happen  to  be.  Aqr 
change  of  place  at  a  future  time  might  defeat  As  hit 
considered  will;  and  any  sale  or  donation  mi|^fe 
rendered  inoperative,  from  the  ignorance  of  the  pv- 
ties  of  the    law    of   the  actual    situs    at    the  ims 


1  Burgundus,  Tract.  2,  n.  20,  p.  7],  73. 

2  1  Ilcrtii,  Opera,  Dc  Collia  Leg.  $  4,  n.  6»  pw  1S9;  133,  edit  HVs  U. 
p.  174,  edit.  1716 ;  ante,  $  962.  See  J.  Voet»  Comm.  ad  Plud.  Til  % 
Lib.  ,'fci,  tit.  17,  n.  34,  p.  59a 

3  1  Boullenois,  Observ.  19,  p.  339.  See  alto  J.  YoeC,  ad  VwaL  Ui  A 
tit.  17,  ^^  34,  p.  5!Kj ;  Holmes  v.  Remsen,  4  John.  Ch.  IL  487;  1  BHp 
Comm.  on  Col.  and  For.  Law,  Pt  1,  ch.  I,  pu  38,  39 ;  Foalijc, 
Lois,  Revue  Strang,  et  Franc.  Tom.  7, 1840^  pw  3U4|  90S;  90& 


en.  «.], 


reilSONJlL    PROPERTY* 


611 


of  their  acts.  These  would  be  serious  evils,  per- 
vading the  whole  comnmnity,  and  equally  aflecting 
the  subjects  and  the  interests  of  all  civilized  nations. 
But  in  maritime  nations,  depending  upon  commerce 
for  their  revenues,  their  power,  and  their  giorj,  the 
mischief  would  be  incalculable*  A  sense  of  general 
mi^Xff*  iheiefore^  must  have  first  sQggeited  the  doc- 
nine';  and  as  soon  as  it  was  pronmlgated^  it  could 
noc  fail  to  recommend  itself  to  all  nations  by  its 
simplicity,   its  eon?eiiiefice,  and  its  enlai^ed  policy.* 


t  Bm  HsTtef  v.  KMta^  I  Masoii  R.  412t  fttfie^  §  372  a* -^  Mr - 
Jaitiec  BftjWy*  in  d«ltf«rtng  hk  o|iiiiuui  m  the  ttm  of  In  Re^  J^mth 
1  Cronip.  Sl  Jcrv.  15G,  Msd ;  **  Noir  what  is  Llie  mle  witJi  respect  to  it? 
It  is  c\e^T^  fhjtn  tho  tutharlty  of  Bfueo  f.  Brtic^,  and  tlie  case  of 
BoumnDm  v*  SomanrtUe,  tliat  Uie  rata  la,  that  poraoiM]  proporty  foliowv 
tlic  patoOf  uid  it  ta  jkO,  id  aoj  rspeot,  tu  he  regulated  by  the  situa ; 
aiu]  if  in  any  inatancea,  the  aitua  haa  been  adopted  aa  tho  rule,  hy 
wbidi  the  pmperfy  ia  to  be  ^a/ttrtwdy  and  t!ie  Tex  loci  r^i  stti>  resorted 
tift,  it  haa  been  improperly  done.  Wherever  Iho  domieil  of  th9  proprie- 
tor iMt  thATO  the  property  ia  to  be  conaiderod  aa  sitaate;  and»  in  the 
etae  of  SocmirTine  «,  SomerTille,  which  waa  a  caae,  m  which  there  wm 
stock  in  the  fhoda  of  this  ccrtin^,  which  were  at  least  as  far  local  aa 
atqr  ef  the  atoeloi  tuentknied  in  thia  caae  are  local,  th^re  waa  a  (lueatlen^ 
whether  the  aucceaeioii  to  that  property  aJiouJd  U  regukted  by  the 
EngtiahY  or  by  the  Scotch  mica  of  aucccsaton.  Iho  Master  of  the  Rolls 
waa  of  opinion,  that  the  proper  domiril  of  the  party  waa  in  Scotland. 
And  havii^  aaeofUined  that,  the  roneJoaion,  which  he  diewi  waa,  thai 
the  pfoperty  in  the  Enghah  funds  waa  to  he  regukled  hf  th«  Scotch 
mode  of  aiiccaaaioit ;  and  if  the  executor  had,  aa  he  no  doubt  would 
have,  th«  poww  of  redeoifv  ^tm  fMv^perty  into  hia  own  peeneeaton,  and 
putting  Uw  amount  ioio  tim  own  pocket,  il  would  be  dktiJlmled  by  the 
law  of  the  cotmtry,  io  which  the  party  was  domieiled  l^enonaJ  prop- 
er^ is  always  liable  to  be  trmnaf^rrtd,  wherever  it  may  happen  to  be, 
Igr  tlie act  of  the  party,  to  whom  that  property  belettgt;  and  there  are 
Mkortliee»  that  ascoruin  thia  point,  whkh  bears  by  iwiofy  on  thii 
eaee,  namelyi  thai  if  a  tnulcr  in  England  beconica  banknipt«  having 
diatf  whkh  ia  pcnooal  property,  debts,  or  oth^r  peraeoal  property,  due 
to  him  abroad,  the  aaigoBeDi  tmder  the  eonuiiiasion  of  bankrtipt  ope- 
rttea  vpoo  the  property,  and  effeetoally  tnnaieia  it,  at  teaat  as  agatnet 
all  Itmm  peieeeii,  who  owe  obedieeee  to  theae  bankrupt  laws^  the  sub- 
jecte  oC  thta  country**' 
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^  380.  But,  be  the  origi 
it  may,  it  iias  so  general  a  ss 
ilized  nations,  that  it  may  no% 
of  the  Jus  Gentium.  Lord  Lg 
it  with  great  clearness  and  fo 
elaborate  Judgments.  *^It  ia 
(said  he,)  ^^  not  only  of  the  la^ 
every  country  in  the  world,  wfa 
blance  of  science,  that  pera 
locality.  The  meaning  of  tl 
property  has  no  visible  localit; 
to  that  law,  which  governs  thi 
both  with  respect  to  the  disp 
respect  to  the  transmission  of  i 
or  by  the  act  of  the  party, 
the  })crson.  The  owner  in 
}K>s(;  of  his  {)ersonaI  property, 
the  law  of  the  country,  in  whi 
the  law  of  the  country,  of  wl 
that  will  regulate  the  successiG 
trine  was  recognised  by  Lore 
on  another  important  occasion, 
(said  he)  has  no  locality.  An 
that,  it  is  not  correct  to  say,  tl 
gives  way  to  the  law  of  the 
that  it  is  part  of  the  law  of  ] 
property  should  be  distributed 
domicilii.^^^  The  same  dc 
stantly  maintained  both  in  '. 
with    unbroken   confidence  an 


1  Sill  V.  W^onwick,  1  H.  Black.  €00. 
R.  leo,  32a 

9  Doc  (J.  Birtwhistle  r.  Vanlill,  5  Barn. 
6  Bligh,  R.  32  to  88;  2  Clarke  &  Fin.  R. 

3  The  authorities  on  this  point  are  ▼< 
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^381.  Foreign  jurists  are  not  less  expressive  in 
its  favor^  Constat  inter  mnnes^  (sajs  Bretounier)  que 
l$s  meubles  suivent  les  personnes^  e$  se  reglent  mivant 
la  couimm  du  domicile.  ^  And  he  s{>eaks  but  the  com- 
mon laBguaga  of  the  continental  jurists.  ^  Potbler,  after 
remarking,  chat  movables  have  no  locality,  adds; 
*»  All  things,  which  have  no  locality,  follow  the  per- 
son of  the  owner,  and  are  consequently  governed 
by  tlie  knv  or  the  custom,  which  governs  his  person, 
that  is  to  say,  by  that  of  the  place  of  hts  doniicU.^'  ^ 
Merlin  adopts  language  equally  general  and  exact. 
"Movables"  (says  he)  *'are  governed  by  the  law  of 
the  domicil  of  the  owner,  wherever  they  may  be  sit- 
uate ;  and  this  law  of  course  changes  with  his  change 
of  domicil.**  Bynkersboek  asserts  the  principle  to 
1x3  so  well  estabtt^hed  that  no  one  has  dared  to 
question  it ;    Adto  recrpta  hodie  scntentia  est^  ut  netno 


Ltir,  p.  13,  14,  U;  4  Cowen,  R.  517,  note;  2  Kent,  Comin. 
ImeL  38,  i»,  428,  &c..  3d  edrt ;  Id.  p,  4a'>  j  Kftims  on  EquUj,  B.  3,  ch.  8, 
f  3»  4 ;  Enk.  tnsL  B.  3,  tit  2,  $  40,  p.  515 ;  Dwnrns  on  Snuiieii,  649, 650 ; 
In  ro  Kwtng,  I  Tyrwbiit,  E.  01;  I  Ro«e,  Bank*  Ciw,  478;  5  B*ni.  &. 
Ctmw.  451,  452  ;  2  Bvll,  Comm.  p.  2  to  p.  10, 4th  and  5th  ediL  ;  Piper  p. 
Hper,  Amblor,  R.  25 ;  PoUer  t.  Brown,  5  Cast,  R.  130 ;  Holmes  t.  Rctu^en, 
4  Joha,  Ch,  R.  4(10;  Gultr  r.  O'Dnnid,  2  Binney,  R,  341^  note  ;  Bruce  r» 
Broco,2  Bo«.  Sl  PdL  239, note;  Livcrni.  Diss.  p.  128  to  p.  132;  Dc  Sobrey 
».  0a  U»lre,  2  Hmm  &  John.  R.  ltU»  221 ;  Hunter  v.  Potu,  4  T.  R.  J  82, 
1<I2 ;  Phaiips  V,  Humor,  2  H.  Black.  402, 405;  Goodwin  v.  Junes, 3  Mmss. 
R.  514,  517 ;  BUko  r.  ^riUianw,  6  Pick.  R.  2^,  311;  3  Burgc,  Comm. 
on  CoK  and  For.  Uw,  Pt  2,  ch.  20,  p.  749  to  p.  753;  French  r,  Hull.  C> 
N.  lUmp.  R.  137 ;  Cockerel]  v,  Hickena,  3  Mooft,  Priv.  Com.  R.  dB^ 
131,  132L 

>  2  Hearyi,  OSti?!^  lib.  4^  Qoeflt  127,  p.  720. 

«  See  I  Boullenot«,  Clbirfv.  l^,  p.  328  ;  Obterv.  1!?,  p.  33S>,  aiO ;  Bouhier, 
eb.  29;  p*  429,  §  7*J,  ch.  25,  p.  490,  {  2 ;  5  Cochin,  CEuvrcs,  a> ;  Liverin. 
Dbft*  (  212  to  5  216,  p.  129,  130;  Huberui,  D«  Conil  Ug.  Ub.  1,  tiu  3» 
t  IS  8te  Fa!liiE,  Conflit  dea  Loin,  Reime  Etimi^.  ot  Fnnc*  Tern*  7, 1840, 
fast  lof  35,  p.  221  top,  229. 

»  P«lltl«r,  Cbutuai.  dM>rkiin«.  ch.  1  §  2,  Tom.  10,  p.  7,  4(0  edit ;  Id. 
^ T«iii  ii  CboM;  §  3,  Tom.  8,  p.  10!»,  4to  edit 

«  Meriloi  Rupert  Bietu,  }  t,  ii.  12;  14  Meubln,  $  1 ;  Id.  Ul  }  6, 

,a 
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ausit  contra  hiscere.^  Hubenis  saya;  Verum  m 
mobilibus  nihil  esse  causa^  cur  aliudf  quam  jus  ilon- 
icilii  sequamur ;  quia  res  mobiles  nan  habent  ^^Sxtionem 
versus  terriiarium^  sed  ad  personam  pairufimilia$dm^ 
taxaU  qui  aliudj  quam  quod  in  loco  domicilii  okimebatf 
voluisse  obtinere  non  p<Uest. '  So  that  dwre  wenw  a 
general,  although  not  an  entire  harmony  on  thii  pomt 
between  foreign  jurists  and  domestic  jurists.' 


1  2  Kent,  Comm.  Lcct  37,  p.  428, 3d  edit; 
Juris.  Lab.  1,  cap.  IG,  p,  179, 180,  edit  1744.  — Bynkarinek,  Bthtf^ 
BAge  here  referred  to,  is  speakiogr  of  the  nght  nf  mrrnMni,  teUe 
langua^  has  been  thought  susceptible  of  a  bratder  ia^ggpnt^Sa^  flee 
poet,  §483. 
•  Huberus,  P.  1,  Lib.  3,  Tom.  1,  De  Sucoen,  ab  IntoH.  &  Sl(tV 
3  Sec  Fceiix.  Conflit  dee  Lois,  Revue,  Etrang.  et  Fnac  Tn.7;iBI0, 
§  3i2,  to  §  35,  p.  221  to  229.  Seealso  MuUenbrach,  Doetr.  F^iiTiM  1, 
Lib.  1,  §72,  r^  p.  ion  to  170,  who  seems  to  nwka  the  law  ] 
in  many  cases,  as  well  with  respect  to  movablee  as  in 
que  proximc  rebus  sunt  scripts,  vel  qos  ad  dominii  canaam  apeeW^  Jml 
&c.  ffistiinantur  ex  legibus  ejus  civiiatifl,  abi  sito  rea,  d«  i 
atquo  collocats,  nullo  rerum  immobiliam  atque  mobilinm 
mine.  Id.  §  72.  Mr.  Fceliz  says  on  this  rabieet;  "'FarlaartHite 
cUodos,  lea  mcubles,  soit  corporels,  soil  incixrporela,  n'oni  pai^iHlA 
dea  immcublcs,  une  assietto  fixe  dans  I'endioit  oa  ila  aa  tnM^di 
fait :  ils  dependent  n6cessairement  de  la  penonae  da  nirim^  ifv 
ils  apporticnnent,  et  ils  subissent  la  destination,  qu^il  lanr  danoib  1^ 
que  individu  etant  legalement  cens6  avoir  x^nai  aal 
son  domicile,  c*c8t-^  dire  au  si^ge  principal  de  aaa  aflUmyaail 
jours  rcg^d^  en  droit  lea  meubles  comma  ae  tnmvaai  an  1 
icilc  de  cclui,  i  qui  ils  appartiennent ;  pea  importa  ai,  de 
trouvent  ou  non  au  dit  lieu.  Par  une  fiction  Ugale,  on  lea  i 
commo  suivant  la  pcrsonne,  et  comme  itant  ■oomie  k  la  ibIh 
r^git  Tetut  et  la  capacite  de  cette  personne;  et 
no  21)  que  cette  loi  est  celle  du  domicile  (mobilia  i 
mob  ilia  oasibus  inherent ).  En  d'antrea  termaak  la 
gouvcmc  les  meubles  corporels  ou  incorporels.  Ge  atatat  eat  41 
reel  par  suite  do  la  fiction,  qui  les  ripote  ae  tiooYer  an  lien  ■%i| 
meme  statu t  Tel  a  tonjours  ^ti6  le  sentf 
autcurs  et  dcs  cours  de  justice.  Temoins  Dumoaliii,  ( 
d'Argcntree,  Brodcau,  Lcbrun,  Poullain  da  Paic, 
burg,  Abraham  a  Wesel,  Paul  Voet,  Jean  Voeti 
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^  382.  When,  liowever,  we  speak  of  movables,  as 
following  the  person  of  the  owner,  and  as  governed 
b)'  the  law  of  his  domicile  we  are  to  limit  the  doc- 
trine to  the  cases,  in  which  they  may  be  properly 
raid  to  retain  their  original  and  natural  character. 
For  movables  may  become  annexed  to  immovables, 
either  by  incorporation,  or  as  incidents ;  and  then 
they  take  the  character  of  the  latter.  *  Thus  in  the 
language  of  the  common  law,  movables,  iinnexed 
to  the  freehold,  are  deemed  a  part  of  the  latter. 
Such  are  the  common  cases  of  fixtures  of  personal 
projierty  in  houses,  in  mills,  and  in  other  heredita- 
ments^ whether  lor  use,  or  for  ornament.  In  the 
law  of  foreign  countries  a  similar  distinction  is  re- 
cognised ;  and  vi  herever  movables  become  thus  fixed 
by  operation  of  law,  or  by  the  express  determination 
of  the  owner,  they  are  deemed  a  part  of  the  immovable 


CtrpfOTf  Wvrnher,  Uenm^  f^moslt,  BouHenois,  Pothkr,  Strute,  L«y«or, 
UabeTf  Heit,  Uoiiiiiiel«  Duiit  Gluck,  Thibaul^  MerUn,  MM..  MUteramier, 
UaiiM,  Mtitr,  favArd,  Damntoci^  Story,  Wtu^atoii,  Rocc^  H  Btirg^* 
Tfoti  lotviifv  ioitt«xii*fit  DO  lont  pfts  entJ^rement  d^tccorfl,  en  cette 
OMlitof  EvoG  eeux  qua  nou4  vonons  de  cHert  ee  tout  TiUm&iiii»  M« 
MohltBbfucb,  9i  M«  Eichbom.  Lo  premter,  tn  •omiittl&at  \m  mm- 
him  k  k  Qitait  kit  qui  t^0%  lot  mim«iiJ>1efl,  n^  s'mucbo  qu'4  Tun  de« 
oM  iawtydoMtttli,  dont  wnm  pmAmem  ou  tio  33  ci-efn^,  aaiia  exaiDiiier 
Im  f^fk  •U»«iliD«u  M.  Mokl^iibrucli  rtpoufMi  Coute  diftUnctioo  entre 
ki  BMabki  «t  \m  knzimibiM  pu  mpport  i  k  ki,  tjui  Ici  rtgit,  ptr  \e 
•iu]  moUr,  quo  Topinion  ctmlrmire  ^Ntablimit  uoe  difl^rraee  entr«  k 
maeeomioa  dftiui  kt  kimwitilgg  ct  co)k  duw  \m  moubie*  do  mdtne 
kiUf  jdu ;  Dont  dteootrtnmi  ui  no  oi-cpc^  k  oieawito  de  reconnaitre 
Oitti  dtfliriiict.  M*  Ekhborti,  en  ftfjeknt  rapplktikti  ds  k  toi  de  k 
iitwtbti  dM  maobki,  u^nm  e^peodftDt  k  i^glo,  qu^vve  in  modi. 
ioitkOt  qiM,i«liia  Im  einioattiiiea%  U  ^adm  Bf^f^qim  k  !  i 

M  k  €BiiM  M  pkidm:  U  cite  ^oaum  «miifk  k  eti  ou  )• 
•B  mvodicttlioci  mvoquo  k  uuutitM,  qu^on  fkit  da  QiaublcH  pomemiim 
mm.  Illr«t**    Fwhx,  Ccmllit  dm  Lok,  KoTue  Btrnog.  ei  Fmoe,  1 640,  Tooi. 

1  Aflk,|371;  poit,447. 
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property.^  John  Voet  ranks  them 
blea.  Idemque  statuendum  in  mobilibu8f  per 
familias  destinaiionem  perpttui  iMfi«  graHA 
locum^  domum  ptita,  vd  /undum^  dehlk,  ita  ut 
perpetuo  illicistius usus  causd  manamra  Ml^diamsiffel 
nunquam  immobilibus  naturalitwr  jumgtnJk  Ml,  vd  ex 
destinationejungendaj  necdum  tamen  ineq^eriHt  iMioMK* 
busjuncta  esse,  modo  ad  ipsas  mdesJunJoem^  quikm 
jungenda  sunty  delatafaerinL '  Among  the  dMi  of 
immovables  are  also  ranked  (as  we  have  seen)  Imi^ 
itable  bonds  by  the  Scottish  law,  and  ground  miB^ 
and  other  rents  charged  on  lands.  ^ 

§  383*  It  follows  as  a  natural  oonseqoenoe  sf  the 
rule,  which  we  have  been  considering  (that 
])ropiTty  has  no  locality),  that  the  laws  of  1 
domicil  should  in  all  cases  determine  the  vaUiftf  of 
every  transfer,  alienation,  or  dispositioa  naade  fcf  As 
owner,  whether  it  be  inter  vivasj  or  he  post 
And  this  is  regularly  true,  unless  there  ■ 
lK)sitive  or  customary  law  of  the  countijy 
they  are  situate,  providing  for  special  cases  (n  m 
sometimes  done),  or  from  the  nature  of  the  |V- 
ticular  property,  it  has  a  necessarily  implied 


I  Pothier,  Trait^  det  ChoMs,  §  1;  U.  Cootniii.  d"OKMn^^M^ 
AG,  47,  48 ;  Merlin  Rupert  Bieu.  §1,ii.13^«9,b.1;U.  liirftaH^ 
3;  1  Boll,  Comm.  $  G60,  p.  648  to  pw  6SI,  4th  edit ;» Bd^  Q^jUl 
3,  4»  4th  edit ;  1  BeU,  ComnL  p.  752  to  pi  7S5^  aad  SI  BsU,  fhir*^ 
p.  10;  1  Boullenoia,  Obeerv.  19,  p.  340^  341;  1  ffiims  nil  ■pUM 
ch.  8,  §  3;  Erik.  Inst  B.  3,  Tit  9,  §  4 

<  J.  Voct,  ad  Pand.  Lib.  1,  tit  8,  n.  14,  p.  67. 

3  1  Bell,  Comm.  $  (kiO,  p.  646  to  p.6Stt;  SBtU^Goanfepk^Mk 
edit ;  Erak.  Inst  a2,ch.2§9to$90;  Potlttflr, Tnito dn CkMM^ 
ante,  §  36<>,  367,  and  note ;  post,  $  447. 

4  Liverraore,  Diss.  §  215  to  §  220,  p.  130  to>  137;  AsBchliM* 
N.  Hamp.  R.  137 ;  Sessions  v.  Little,  9  N.  Htin|i.  B.  97L 

^  Mr.  Chief  Justice  Tilghman  on  one  occawm  nid ;  *■  The  ^""^ 
tion"  (tJiat  personal  property  has  no  locality,  hot  k  I 
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Lord  Mansfield  has  mentiouedf  as  among  die 
latter  class,  contrcicts  rt^spectiug  die  public  funds 
or  Slocks,  the  local  nature  of  which  requires  them 
to  be  carried  into  execution  according  to  the  local 
law**  Tim  same  rule  may  properly  apply  to 
all  other  local  stock  or  funds,  although  of  a  per-- 
soual  natiure,  or  so  made  by  the  local  law,  such  as 
Bank  siocki  Iii^urance  stock,  Turnpike,  Canal, 
and  Bridge  shares,  and  other  incorix)real  property, 
owing  its  existence  to,  or  regulated  by,  peculiar 
local  laws*^      No  positive  transfer  can  be  made  of 

10  fb»  Uw  of  tikO  coiiiit]7i  in  which  the  oirner  !§  domiciled)  *^  i«  true  in 
fentrml,  Imt  not  to  iui  ulmovt  «xtent«  nur  witliout  sevenil  exceptions. 
In  on*  atoft  pmwmd  piopmtf  hm  loe^ity,  ten  It  to  iif,  if  tangUilt,  it 
bM  ft  pUoe  10  vhiels  il  m  jutufttod,  tad  tf  ittvkn^  (^mmibIji^  d  dthm], 
it  tufty  b«  Mid  lo  be  in  the  place,  where  the  debtor  resides ;  and  of  these 
ejmtnwtsncts  tli#  iDO«t  liberal  xiatiOM  have  taken  advanta^,  by  making 
wmth  property  nibjaot  to  tefitlailoasi  which  attil  their  own  convenience*** 
**  Every  couotrx  bai  a  tight  of  rtgulaUng  the  ininsfer  of  all  personal 
pnofwrty  witliin  ita  VmiUfff;  hut  when  no  poaitive  regulation  exipts,  the 
ownar  tranfeTS  H  at  hia  pleasure.^  Mnreton  r.  Milne,  0  Binn,  R.  3(n  ; 
a  B«9t,  Comok  on  CoL  and  For.  Law,  Ft  %  ch«  W^  p.  751 » 7S2 ;  ante, 
f  364.  and  note. 

t  RobioaoD  r.  fitand,  t  Burr,  R.  1079;  8.  C.  1,  W.  Black.  R.9I7;  ante, 
f  954* 

•  t  Ben,  Coinni.p^4,5, 4tJi  edit ;  Id.  fi.  I  to  10,$th  edit ;  1  Bell,  Cofnm 
pi.  6S»67«  66,  4tb  edit  \  Id.  p.  105  to  p.  106,  5tit  edit ;  3  Bnrge,  Comm.  on 
Coi  .  and  For.  Imw,  Pt  2. ch.  20,  p,  750, 751, 752, —Mr.  Bnri:^  t 

•UlKiOfb  iloeki  of  tbia  nature  can  only  be  tfinaferred  accoru  ^  c 
fbfiM  of  11m  to  rei  aitv,  ao  aa  to  ceiiite  a  kfml  title  on  die  purehaeer; 
yet  ft  wm  fife  the  pttrchaeer  a  right  of  action  to  compel  the  vendor  to 
inahe  a  mnelSar  in  tlie  nnaner  ref]itired  by  the  loetl  law«  Ibid. ;  ante, 
f  am,  note.  Enldne,  in  hia  foatitutea,  (B.  3^  tit  %  f  4^)  puta  tlie  like 
eveeptkuii.  **  We  muat  except^  {saya  he)  **frofa  tbie  genera)  rule,  ta 
Clvilkoa  have  done,  eertain  movihlee,  wfaieli  bf  tlio  deatination  of  the 
dweaeed  tre  coneiteed  ai  immovablea.  Among  tbeae  may  be  reckoned 
tlia  abafca  of  the  trading  companiea,  or  of  thr  public  stocks  of  any  coun- 
try, for  example,  the  Banka  of  Seolland,  England,  and  Holland,  The 
8mIi  Sea  Company,  9u.^  which  are,  without  donbt,  deeeendlble,  accord- 
liy  le  the  law  of  the  atate,  where  anch  atocka  are  fixed.    But  tho  bonda 
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such  property,  except  in  the 
the  local  regulations.^  But, 
to  transfer  such  property  wo 
according  to  the  Lex  domi 
the  Lex  loci  contractds^  unles 
specially  prohihited  by  the  J 
property  would  be  treated,  as 
in  the  course  of  administrat 
local  law.  ^ 

^  384.  Subject  to  exceptic 
nature,  (such  as  the  statuta 
and  of  goods  in  the  wareho 
of  a  government,  which  w 
same  predicament,)  the  gei 
transfer  of  personal  property, 
the  owner's  domicil,  is  valid,  ' 
erty  may  be  situate.^       But  i 

or  notes  of  such  companies  make  no  ezi 
They  arc  accounted  part  of  the  movable  < 
§  .*)(i4,  «)(>5 ;  |K»t,  ^  .*£>8 ;  RobcrtBon  on  St 
Gen.  r.  Diniond,  1  Cronip.  &  Jerv.  35G,  S 
Crump.  Mees.  &  Rose.  538 ;  S.  C.  8  Bli^J 
R.  t^l ;  Attor.  (ien.  r.  Bonwcra,  4  Mees.  i 
prMt,  ^  4:)'2. 

I  Though  stock  abroad  may  be,  as  to 
laws,  it  is  not  to  be  treated,  as  of  counc, 
of  real  estate  and  descendible  aa  such. 
local  luw  personal  estate,  it  may  be  dispoi 
such ;  and  tlie  title  jMLsses,  if  it  be  made 
forei<;n  law.  8ec  Attor.  Gen.  r.  Dimoni 
mutter  of  Ewinir,  1  Tyrwhitt,  R.  91 ;  En 
Coniui.  p.  (iT);  2  Hell,  Coinm.  p.  4,  5,  4th  i 

-'  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  10 ;  ] 
r)5(i,  .'Sor^,  5<j!^  &.C. ;  2  Kent,  Comm.  Lect 

3  1  Kuims  on  £<iuity,  B.  3,  ch.  8,  ^S.- 
lsnys  Erskinc)  lying  in  Scotland,  tlie  do 
according  to  the  lex  domicilii,  is  cffec 
movables  have  no  permanent  situation. 
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a  transfer  made  by  the  owner,  according  to  the  law  of 
the  place  of  it^  actual  situSj  would  not  as  completely 
devest  his  title;  nor  e%'en  that  a  transfer  by  him 
in  any  other  foreign  country,  which  would  be  fiood 
according  to  the  law  of  that  country,  would  not 
be  equally  eflfectual,  although  he  ought  not  have 
hia  domicil  there*  For  purposes  of  this  sort^  bis 
personal  property  may,  hi  many  caseSi  be  deemed 
subject  to  bis  disposal,  wherever  he  may  happen  to  be 
«  the  time  o(  the  alienation*  Thus,  a  merchant, 
domicited  in  America,  may,  doubtless,  transfer  his 
personal  property  according  to  the  law  of  his  dom- 
icile wherever  tht!  property  may  be.  But,  if  he 
ibould  direct  a  sale  of  it,  or  make  a  sale  of  it  in  a 
foreign  country,  where  it  is  situate  at  the  time, 
aixordtng  to  the  laws  thereof,  either  in  person, 
or  by  an  agent,  the  validity  of  such  a  sale  would 
scarcely  be  doubted,  if  a  merchant  is  temporarily 
abroad,  he  is  understcxxl  to  possess  a  general  au- 
thority to  transfer  such  personal  property,  as  ac- 
cximpanies  his  p<*rson,  wherever  he  may  be ;  so 
always,  that  he  does  not  violate  the  law  of  the 
country,  where  the  act  is  done.^  The  general  con* 
Yanietice  and  freedom  of  commerce  require  this 
eDlargement  of  the  rule ;  for  otherwise,  tlie  sale 
of  peraaiial  property,  actually  situate  in  a  foreign 
ooootrjr,  and  made  aecording  to  the  forans  pre- 
scribed bjr  its  laws,  might  be  dMlaied  anil  and 
void  in  tile  country  of  the  domicil  of  the  owner- 
la  the  ordinary  ooanie   of  trade   with  foieipi  coun- 


5IS;  3  Buift,  Corotn.  oo  CoL  uuf  For*  U»  Pf  ^    '^}>    90,  p.  750,  751. 
799;  Mte,  f  354,  note. 

1  9m  I  Kfttnii  on  E^uitf,  E  8,  ch.  %  f  3. 
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tries,  no  one  thinks  of  transferring  personal  prop- 
erty According  to  the  forms  of  his  own  domicO; 
but  it  is  transA^rred  according  to  the  fonns  pre- 
scribed by  the  law  of  the  place,  where  the  sale 
takes  place. 

^  385.  A  question,  involving  other  oonsi 
may  be  presented;  and  that  is,  whether  a 
of  personal  property  is  good,  which  is  made  aooiid- 
ing  to  the  law  of  the  owner's  domicile  but  not  iB 
conformity  to  the  law  of  the  place,  where  k  is 
situate?  And  whether  there  b  any  diflferenoe  in 
such  a  case,  between  the  transfer  being  made  bj 
the  owner  in  his  place  of  domicil,  or  its  being  made 
in  the  place  rei  siUe?  For  instance,  let  us  suppose 
that,  by  the  law  of  the  domicil  of  the  owner,  a  sale 
of  goods  is  complete,  and  perfect,  to  pass  the  tide 
witliout  any  delivery ;  and  that,  by  the  law  of  die 
place  of  their  situsj  the  sale  is  not  complete,  oitil 
delivery,  In  such  a  case,  if  the  transfer  of  die 
goods  is  made  in  the  domicil  of  the  owner,  wM 
it  be  valid  without  any  delivery  thereof,  so  as  to 
{)ass  the  title  against  third  persons?  If  it  wori^ 
in  such  a  case ;  what  would  he  the  eflfect,  if  Ae 
transfer  was  made  in  the  place,  were  the  goods  ven 
situate,  without  any  such  delivery  ? 

^  38G.  The  former  question  has  been  much  dii- 
cusscd  in  the  courts  of  Louisiana,  from  a  mtppomi. 
diflference  between  the  rule  of  the  GonmoB  kw 
and  that  of  the  civil  law  on  this  si^fect  By 
the  common  law,  a  sale  of  goods  is,  or  may  b^ 
complete    without    delivery.^     But    by  the    law    of 


J  The  common  law  deems  a  sale,  as  between  the    . 

without  a  deliver' ;  but  not  as  to  third  penons.     If,  IheNfoRi  a  nil  ii 
made,  the  purchaser,  in  order  to  complete  hia  title  eguHl  cieditan  ai 
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Louisianay  delivery  is  necessary  to  complete  the 
transfeff  according  to  the  well  known  rule  of  the 
civil  law ;  Traditionibus  ei  usucapionibus  daniinia 
renim^  non  nudis  jmctis^  (rnnsferuntur,^  Upon  the 
fullest  examination,  and  after  repeated  arguments, 
the  Supreme  Court  of  Louisiana  have  held  the 
dcKtrine,  that  the  transfer  of  personal  property  in 
that  state  is  not  complete,  so  as  to  pass  the  title 
against  creditors,  unless  a  deliverv^  is  made  in  con- 
formity  to  the  laws  of  that  state,  although  »he  trans- 
fer is  made  by  the  owner  in  his  foreign  domicil,  and 
would  Ik*  good  without  delivery  by  the  laws  of  that 
domiciL^ 

^  387.  The  reasoning,  by  which  this  doctrine  is 
maintained,  is  most  ftilly  develojted  in  a  case,  in 
which  a  transfer  of  a  pan  of  a  ship  was  made  in 
Virginia,  the  ship,  at  the  time  of  the  sale,  being 
locally  at  New  Orleans;    and,   before  any  delivery. 


other  iHtrdtMeti,  nmit  tnk^  poaseinon  within  a  reasonable  time*  Where 
dkt  {MOpertj  U  at  »ea  at  the  iiine,  and  ia  incapable  of  delivety,  there  the 
titlv  ii  eooipiclc  without  delivery*  But  it  u\aj  br:  lost  by  an  omiscioo  to 
take  poaaeaiioo  witiiin  a  reasonable  time  alter  ita  arrival  in  port.  See 
n^iktf  t.  WilMm,  I  GalL  R,4I{I;  1  Black.  Comm.  4|il,  44S;  2  Kent, 
Comm.  492,  41<1,  4UB;  R  p.  515  to  532;  Bohlen  e.  QeaTelaml,  5  Maaoo, 
R,  J74  ;  3  Chklty  on  Comtn.  and  Maiiuf  ch.  5,  §  2,  p.  !^2,  &c.\  hukfrnr 
fu  Eomner,  17  Maaa.  R.  1 10 ;  Bt^low*a  Di^eat,  Salt^  A.  B. ;  poat,  §  389, 
Mta.    Bm  ibo  Long  on  Sales,  by  Rand,  edit  1836^^  ch.  7,  p.  flS&,  to  p. 

1  Cod.  Lib.  %  tiL  3,  I  do ;  Olivier  v.  TowMa,  14  Martin,  R.  1^  102 ; 
NerHi  r*  Mamford,  4  Martin,  R,  SO  \  DonilM  v.  Bfooka^  Syiuiica,a  Mar- 
tin, R.  922,  ^tXk 

>  The  point  appetn  lo  hate  beM  Anl  doeidod  in  Norm  v*  Mumfbrd. 
4  Martin,  R.  110;  and  it  haa  b#eii  repeatedly  aince  adjudged  in  othir 
etMi,  and  particnlarlj  in  Rarnaaf  e*  SieTenoon,  5  Martin,  R.  123;  Fiak, 
••  CkaaUm,  7  Martin,  R.  24 ;  and  OUtier  p,  Townea,  14,  Martin,  R.  Ba 
Mr«  Lmrmon  haa  eooteated  the  doctnne  aaaerted  In  thea§  deciaiona 
vHli  fpwl  mnmamm  mod  ability*  Lttenn.  Diaa.  §  230  to  f  293,  p.  137 
to  p.  110. 
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thereof,  slie  was  attached  by  the  creditors  of  Ae 
vendor.  *  It  was,  therefore,  a  case  of  conflict  of 
rights  l>etween  the  creditor  and  the  purchaser.  The 
learned  Judge,  ^  who  delivered  the  opinion  of  the 
Court,  on  that  occasion,  said ;  "  The  position 
assumed  in  the  present  case  is,  that  bj  the  laws 
of  all  civilized  countries,  the  alienaticm  of  mova- 
ble property  must  be  determined  according  to  the 
laws,  rules,  and  regulations  in  force,  where  the  owner's 
domicll  is  situated.  Hence,  it  is  insisted,  that,  as  bj 
the  law  existing  in  the  state,  where  the  vendor  fired, 
no  delivery  was  necessary  to  complete  the  sde,  it 
must  be  considered  as  complete  here  ;  and,  dot  it 
is  a  violation  of  the  principle  just  referred  to^  to 
apply  to  the  contract  rules,  which  are  peculiar  to 
our  jurisprudence,  and  different  from  those 
templated  by  the  parties  to  the  contract." 

^  31)8.  <<  We  readily  yield  an  assent  to  the 
oral  doctrine,  for  which  the  appellee  contends.  He 
has  supported  it  by  a  variety  of  authorities  dffwn 
from  different  systems  of  jurisprudence.  But  sdbk 
of  those  very  books  furnish  also  the  excepCiaBb  on 
which  we  think  this  case  must  be  decided,  nanely, 
that  '  when  those  laws  clash  with,  and  interfeie  wiA  die 
rights  of  the  citizens  of  the  countries,  wheie  Ae 
parties  to  the  contract  seek  to  enforce  it,  as 
other  of  them  must  give  way,  those  prevailing, 
the  relief  is  sought,  must  have  the  preference.'  Soch 
is  the  language  of  the  English  books,  to  wUA  we 
have  been  referred;  and  Huberus,  whose  aathontj 
is  more  frequently  resorted  to  on  thb  subject  tbi 
that  of  any  other  writer,  because  he   has  treated  it 

»  Olivier  r.  Townes,  14  Martin,  R.  98, 103. 
2  Mr.  Justice  Porter. 
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more  extensivel}',  and  with  greater  ability^  in  bis 
Treatise  Z)tf  Canflictu  Lcgtim^  (n.  11,)  tells  us,  i^c/a 
contractuum^  certo  loco  initonim^  pro  jure  loci  illius 
alibi  ifuotjue  observantufy  si  nullum  itidc  civibtis  at- 
tents  creetur  prejudicinm^  in  jure  sibi  qutesiio.  The 
effects  of  a  contract  entered  into  at  any  place,  will 
be  allowed,  according  to  the  law  of  that  place,  in 
other  countries,  if  no  inconvenience  will  result  there- 
from, to  the  citizens  of  that  other  country,  with 
respect  to  the  right,  which  they  demand.  This 
distinction  appears  to  us  founded  on  the  soundest 
iMSons.  The  municipal  laws  of  a  country  have  no 
Ibtce  beyond  its  territorial  limits ;  and  when  another 
government  permits  these  to  be  carried  into  effect 
within  her  jurisdiction,  she  does  so  upon  a  princi- 
ple of  comity.  In  doing  so,  care  must  be  taken, 
that  no  injury  is  inflicted  on  her  own  citizens ;  other- 
wise justice  would  be  sacrificed  to  courtesy.  Nor 
can  the  foreigner  or  stranger  complain  of  this.  If 
he  sends  his  property  within  a  jurisdiction,  diflferent 
from  that,  where  he  resides,  he  impliedly  submits  it 
to  the  ndes  and  regulations  in  force  in  the  country, 
where  he  places  it.  What  the  law  protects^  it  has 
a  right  to  regulate.  A  strong  evidence  of  this  is 
furnished  by  the  doctrine  in  regard  to  successions. 
The  general  principle  is,  tliat  the  jiorsonal  property 
must  be  distributed  according  to  th^  law  of  the  state, 
where  the  testator  dies;  but,  so  far  as  it  concerns 
creditors,  it  is  governed  hy  the  law  of  the  country, 
where  the  profierty  is  situated.  If  an  Englishman 
or  a  Frenchman  dif«  abroad,  and  leaves  effects  here, 
we  legubte  tbe  order,  in  wbich  his  debts  are  paid, 
bjr  cor  jurisprudence,  not  by  ibal  of  his  domicit.^' ' 
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^  389.  "  We  proceed  to  examine,  whether,  ginng 
effect  to  the  law  of  Virginia,  on  the  oontiacc 
set  up,  would  be  working  an  injury  to  this 
or  its  citizens.  In  doing  this,  we  must  look  to  the 
general  doctrine,  and  the  effect  it  would  have  oo  our 
ordinary  transactions,  as  well  as  its  opendOB  in 
this  particular  case.  If  we  held  here,  that  dos 
can  defeat  the  attachment,  we  should,  on  the 
principle,  be  obliged  to  decide,  that  the 
would  hold  the  olycct  sold  in  preference  to  a  i 
purchaser,  to  whom  it  was  delivered;  die  nrie 
being,  that,  when  the  debtor  can  sell,  and  gne 
to  the  buyer  a  good  tide,  the  creditor  can 
in  other  words,  where  the  fint  sale  is  not 
as  to  third  persons,  the  creditor  may  attadi  and  K- 
quire  a  lien. '  In  relation  to  movable  property,  ov 
law  has  provided,  that  delivery  is  essential  to  cm- 
plete  the  contract  of  sale,  as  to  third  parties.  His 
valuable  provision,  by  which  all  our  otiaeBl  mt 
bound  in  their  dealings,  protects  them  from  the  fanhi 
to  which  they  would  be  daily  subjects,  were  A^ 
liable  to  be  aiTected  by  previous  contracts^  mC  fd- 
lowi.^d  by  the  giving  of  possession.  The  taaafAm 
contended  for  here,  in  behalf  of  the  readflflls  of 
another  state,  would  deprive  them  of  Art  |m- 
tection,  wherever  their  rights,  as  purchaseiSb  CMS 
in  contact  with  strangers;  a  protection,  ^Mn^  k 
may  be  remarked,  it  is  of  the  utmost  ii 
owing  to  our  jicculiar  position,  that  we  shooU 
fully  maintain.  This  city  is  becoming  a 
house  for  merchandise  sent  from  abroad,  antd  by 
non-residents,  and  deposited  here  for  sale; 

1  McNeil  r.  Glasa,  13  Martin,  R.  961. 
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most  important  commercial  transactions  are  iit  rela- 
tion to  property  so  situated.  If  the  purcliaserB  of 
it  ahotlkl  be  affected  hj  all  the  previous  contracts 
made  at  the  owiers'  domicil,  although  imaccompa- 
nied  by  delivery,  it  is  easy  to  see,  to  what  impositions 
such  a  doctrine  would  lead ;  to  what  inconvenience 
it  w  odd  expose  us ;  and  how  severely  it  would  check 
and  embarrass  our  dealings.  However  anxious  we 
nay  be  to  extend  courtesyi  and  afTord  protection 
to  the  people  of  other  countries,  who  come  them* 
selves,  or  send  their  pmpcriy,  within  our  jurisdiction, 
we  cannot  indulge  our  feelings  so  far,  as  to  give 
a  decision,  that  would  let  in  such  consequent 
ceS|  as  we  have  jnst  spoken  of.  It  would  be 
giving  to  the  foreign  purchaser  an  advantage,  which 
the  resident  has  not ;  and  that,  fretjuently,  at  the 
expense  of  the  tatter.  This,  in  the  language  of  the 
law,  we  think,  would  be  a  great  inconvenience  to 
the  dtjzeos  of  this  slate ;  and^  therefore,  we  cannot 
aaihctioii  it*'^ ' 


*  OliYicrv.  Towna^  14  Manio,  E.  Vf7  to  I03w  But  000  1  Kmnm  on 
Equity,  E  a,  eh.  8.  {  3.  — >Tbo  doctrine  of  thii  case  seenw  iupported  bj 
thftt  of  Luitar  t.  SomiMr,  (17  Mmb.  R.  110,)  ftltliougli  to  tbo  Utter  ci«e 
Uio  Court  do  001  fbuofl  their  judgment  upou  any  iiupposed  cooHict  bo- 
twaoti  foraigo  and  dooioatk  lawa,  Thero  can  bo  little  doubt,  that  Uie 
•ale  tad  asatfiUMnt  in  Philmdtlphtai  m  that  eaae,  waa  a  cofxipJeto  tmtia* 
r  bf  lilt  Lex  loct  cootnetiia;  and  there  waa  cettainlf  legal  diJigeoee 
I  eiidaai^oriog  to  obtain  poiieeiioii  after  the  eale.  Tbo  Courti  bowevoTi 
tboughti  that  4e1ivery  vu  eiacotial  to  perfect  the  tranafer  by  the  law  of 
MaMaohooeltii  and,  aa  there  bail  boon  no  deliTery,  oottl  the  property 
was  attached  by  the  aClachinf  creditor  in  MaiBaehiiaotts,  they  decided 
to  favor  of  the  title  of  the  latter  againtt  the  vendee*  The  Court  alao 
■aid,  tliat,  where  each  of  tho  parliea  claimed  the  laaie  gooda  by  a  legal 
titkt  he  who  flrat  obtained  poseetjon^  wootd  hold  againet  tlie  other; 
iod  for  thw  principle,  Uiey  relied  on  Lamb  a.  Durant,  U  Mam.  R.  Hi 
and  CaldwaU  a.  Ball,  1  T.  R.  905.  The  former  caae  ia  certainly  in  point 
Bui  la  the  latter  the  deciaion  waa  in  favor  of  the  party,  who  fimt  liad  ac- 
i  a  legal  title  by  the  prior  iadoieetneiit  of  the  bilk  of  lading  to 
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§  390.  There  is  certainly  great  force  in  this  rea- 
soning upon  general  principles.  And  no  one  can 
seriously  doubt,  that  it  is  competent  for  any  state  to 
adopt  such  a  rule  in  its  own  legislation,  sinoe  it  has 
l)erfect  jurisdiction  over  all  property,  peiBonal  as 
well  as  real,  within  its  own  territorial  Ibmta.^  Nor 
can  such  a  rule,  made  for  the  benefit  of  in- 
nocent purchasers  and  creditors,  be  deemed  josdy 
open  to  the  reproach  of  being  founded  in  a 
or  a  selfish  policy.  But,  how  far  any  court 
tice  ought,  ujx)n  its  own  general  authority,  tt» 
pose  such  a  limitation,  independently  of 
legislation,  has  been  thought  to  admit  of 
ous  question;  since  the  doctrine,  which  it 
aims  a  direct  blow  at  the  soundness  of  the  poficy, 
on  which  the  general  rule,  that  personal  pnpa9 
has  no  locality,  is  itself  founded.^  It  is  not,  iadoB^ 
very  easy  to  reconcile  it  with  the  doctrine 
by  Lord  Loughborough  (which  has  been 
cited), ^  or  with  other  cases  to  the  same  efiect  Kor 
is  it  easy  to  say,  to  what  extent  it  may  be 


him.  '*  Whoever  (said  Ashhunt,  J.)  was  fint  in  ponanioifBCif  *t 
goods,  but)  of  either  of  these  bills  of  lading,  had  the  legd  tMi  Mrtsi 
in  him.**  niiller,  J.  said ;  "  Both  parties  claim  under  T. ;  hit  V.  4  Gbi 
have  the  first  legal  right,  for  two  bills  of  lading  were  fimt  isknai  ti 
tliem.**  But  see  Conrad  r.  Atlantic  Insurance  Ca  1  Peten^  8ii|l  C  H 
38G,  415;  Nathan  r.  Giles,  5  Taunt  R.  558;  Bohlen  «.  ClsfvlM^  5  lb- 
son,  R.  174. 

I  See  Liverm.  Diss.  §  221,  p.  137,  138;  Id.  §  349»  pc  159  ti  |l  M; 
Hall  r.  Campbell,  Cowp.  R.  S08 ;  Hunter  v.  Potta»  4  T.  B.  M  M; 
Phillips  r.  Hunter,  2  H.  Bl  402,  405;  Sill  v.  Wonwiek.  1  H.  ■.1.01; 
(ilK),  <nM  ;  Davis  r.  Jaquin,  5  Harr.  &  John.  R.  lOOL 

'•2  Sec  Livermore,  Diss,  f  2*21  to  §  223,  p.  137  to  p.  140. 

3  .Ante,  §  :3eO;  Sill  r.  Worswick,  1  H.  BI.  690.  See  aleo  1  Kite  « 
Equity,  a  3,  ch.  8,  §  3;  Ersk.  Inst.  B.  3,  tit  9;  $  40;  Brace  sl  Btaee^ 
2  Bos.  &  Pull.  ^),  note  231 ;  Hunter  r.  Potts,  4  T.  R.  183, 198;  1 
r.  Hunter,  2  H.  Bi.  402,  405. 
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in  sybrcrsioii  of  the  geoeral  rule ;  since  every  couq« 
try  has  so  many  minute  regulations  in  regard  to  the 
transfers  of  personal  property  incorprated  into  its 
municipal  code,  each  of  which  may  lie  properly 
deemed  heneficial  to  its  own  government,  or  to  the 
interesti  of  its  citi^^ns*^ 

^  391*  Another  case,  illustrative  of  the  doctrine^ 
may  be  stated.  A  ship  belonging  to  New  York,  and 
oDIrned  there,  was  transferred,  while  at  sea,  according 
to  the  law  of  the  owner's  domicil ;  and  the  ship  sub- 
BC|uently  arrived  at  New  Orleans,  and  was  attached 
creditors,  before  any  delivery  thereof  to  the  ven- 
dM.  The  question  was,  whether  the  attachment 
overreached  the  title  by  the  transfer.  The  Supreme 
Court  of  I#ouisiana  held,  that  it  did  not ;  and  that 
ihe  transfer  was  valid  to  all  intents  and  purposes. 
The  court  took  the  distinction,  that  the  trans- 
fer was  complete  before  the  Louisiana  laws 
could  locally  attach  upon  it*  **  In  the  present  case 
(said  tlie  Court)  the  ship,  the  subject  of  the  sale, 
was  a  New^  York  ship,  and  the  vendor  and  vendee 
resident  in  New  York.  If,  therefore,  according  to 
the  Lex  loci  mntmctds^  that  of  the  domicil  of  both 
parties,  the  sale  transfers  the  property  without  a  de- 
livery, it  did  ea  in&tanii^  or  not  at  all.  In  transferring 
itt  it  did  not  work  any  injury  to  the  rights  of  the 
people  of  another  country ;  it  did  not  transfer  the 
property  of  a  thing  within  the  jurisdiction  of  another 
government.  If  two  persons  in  any  country  choose 
to  bargain,  as  to  the  pro|jerty,  which  one  of  them 
has  in  a   chattel    not   within   the  jurisdiction   of  the 


iCot,ftBdFor.Uw  Pt  2,  cb.  90,  p.  763^  764. 
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place,  they  cannot  expect,  that  the  rights  of  persons 
in  the  country,  in  which  the  chattel  is,  will  be  per- 
mitted to  be  affected  by  their  contract  But,  if  the 
chattel  be  at  sea,  or  in  any  other  place,  if  any  there 
be,  in  which  the  law  of  no  particular  country  pre- 
vails, the  bargain  will  have  its  full  effect,  eo  tmtoitfi, 
as  to  the  whole  world.  And  the  circumstance  of 
the  chattel  being  afterwards  brought  into  a  country, 
according  to  the  laws  of  which  the  sale  would  be 
invalid,  would  not  affect  it."  *  But,  if  the  ship  had 
been,  at  the  time  of  the  sale,  in  New  Oileans,  and 
she  had  been  attached  before  an  actual  delivery  to 
the  vendee,  the  tide  of  the  attaching  creditor  would 
have  prevailed.^ 

^  392.  But,  let  us  suppose  two  persons,  each 
claiming  as  purchaser,  under  different  transfers 
of  the  same  personal  property,  one  by  a  transfer 
from  a  partner  in  the  place,  where  the  property 
is  locally  situate,  and  another  by  a  transfer 
made  by  the  other  partner  in  the  domidl  of  the 
firm ;  and  by  the  law  of  the  latter  place  delivery 
is  not  essential  to  complete  the  transfer;  but  by 
the  law  of  the  former  it  is;  which  title  is  to  pre- 
vail ?  According  to  the  doctrine  held  in  Louisiana, 
the  tide  of  the  purchaser  in  the  place  rei  sitm  ought 
to  prevail.^  And  that  doctrine  seems  confirmed  by 
the  reasoning  in  certain  decisions  of  the  Supreme 
Court  of  Massachusetts,  although  the  precise  pdnt 
as  to  the  conflict  of  laws  was  not  litigated,  and  the 


1  Thuret  v.  Jenkins,  7  Mnrtin,  318,  353,  354. 

2  Price  V.  Morgan,  7  Martin,  R.  707 ;  ante,  §  386  to  $  889. 

3  Ramsay  v.  Stevenson,  5  Martin,  R.  23,  77,  78;  Thnrelv. 
7  MarUn,  R.  353. 
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law  of  Massacliusetts  was  supposed  to  require  a 
deliver)*  lo  complete  the  titled 

§  393.  A  case  somewhat  difTercDt  has  been  put 
by  the  Supreme  Court  of  Louisiana,  "If  (say  the 
Court)  A-  and  B*  be  partners  in  New  Orleans,  and 
C.  purchases  from  A*  a  quantity  of  cotton  in  the 
warehouse  of  the  firm ;  will  tiis  right  tberetOi  if  he 
take  instant  possession  of  it,  b^^  affected  by  a  sale 
made  a  few  days  before  by  B.  in  Natchez,  or  Mo- 
bile ?  Will  not  C.  be  listened  to  in  his  own  state, 
when  he  shows,  that  by  the  Lex  fori^  by  that  of  Loci 
conirctciuSf  by  that  of  the  domicil  of  bis  vendors, 
and  of  his  own,  the  sale  and  delivery  vested  the 
pHjperty?''"  The  case  is  certainly  very  strongly 
put*  But,  after  all,  it  must  entirely  depend  U{X)n 
thi!  |K)int,  whether  the  prior  transfer  at  Natchez  or 
Mobile  conveyed  a  |>crfect  tide  by  the  law  of  tljose 
places,  without  delivery ;  and  if  so,  whether  the 
LezreisitiB  ought  to  prevail  against  it?  If  no  de- 
livery were  required  by  the  law  of  Louisiana  to 
perfect  the  tide,  the  Natchez  or  Mobile  purchaser 
.would  prevail,  even  in  die  courts  of  Louisiana, 
gainst  the  purchaser  in  New  Orleans»  whatever 
mi^i  be  the  apparent  baidsliip  of  tJie  case  under 
all  the  ciiciinistanccs* 

^  S94.  On  die  other  hand,  let  us  take  the  case 
of  a  shipment  of  goods  from  England  to  New  Or- 
leans, on  account  and  risk  of  a  merchant  domiciled 
in  England,  who  owes  debts  in  New  Orleans;  and 
a  subsequent  transfer  of  the  bill  of  lading  in  Eng- 
land to  a  purchaser,  after  their  arrival  at  New   Or- 


1  8m  Ijunk  «b  Dmftiil,  13  Utun,  K,  54 ;  UolWr  r,  SomDor,  17  ICbml 
110;  tola,  (  888^  aaHi  noto. 
i  rtmm  9.  Itokloi,  7  Bfmrtin,  E.  85». 
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leans,   but   before    the  unlading  theieof.      Coidd  i 

creditor  of  the  shipper  at  New  Oileans  in  aoch  a 

case,  by  an  attachment,   oust  the  title  of  tiie  far- 

chaser,  because  there  had  been  no  deliwaj  ta  (fce 

purchaser  under  the  bill  of  lading  ?     Bj  die  law  of 

England,*  and,  indeed,  bj  that  of  manj 

mercial   states,   the    legal   title  of  the 

by  the  mere   indorsement    and   delivery  ef  die  liD 

of  lading,  without  any  actual  possessicMi  oi  the  geodb 

by  the  purchaser.'     Would  such  a   title  ao  scifaini 

be  devested  by  the  want  of  a  deliveiy  aeoorifaig  to 

the  laws  of  Louisiana  ?     If  so,  it  would 

ally   impair    the   confidence,  which    the 

world  have  hitherto  reposed  in  the  universal 

of  the  tide    acquired  under  a   bill  of   lading.     No 

opinion  is  intended  to    be  here   expressed    ea  the 

]K)iut  by   the  Author ;  but  it  is  presented,  in  odw 

to  show,   that    the  doctrine  is  not  withoat  iH  MH 

Ixirrassments. 

^  395.  If,  however,  the  doctrine  of  Ae  hm  fd 
sittB  is  to  ])revail  over  that  of  the  law  of  Ae  fhes 
of  the  transfer  in  some  cases,  even  in 
movables,  what  is  to  be  said  in  relation  to 
nients  of  choses  in  action,  or  debts  dv  If 
debtors,  resident  in  a  foreign  country  ?  Wdii  H 
attachment  before  notice  defeat  such 
favor  of  the  attachbg  creditor,  although 


1  Lickbarrow  t.  Mason, 2  T.  R.  63;  AbboU  cm  BUppw  fllldk  % 

§  16 

*->  By  the  old  French  law,  bills  of  lading  weie  not  ii0gotiiUi^»|ili 
]Ki8s  a  title  in  tJie  property  to  the  assignee,  but  only  gAve  faia  aq^^Kf 
action  subordinate  to  the  rights  of  third  peisonSb  1  Em^ng-  Amb  A 
11,  §  3.  By  the  Code  of  Commerce,  (ait.  981,}  bill*  of  UnvaiMV 
nc^tiable,  8o  as  to  pass  the  property  to  the  indoBSee,  8w  31 
Ft  3,  tit  4,  ch.  3,  art.  727. 
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SiSigainent  sliould  be  afterwards  given  to  him  uithiu 
#^4ll»nnaljJe  lime  ? '  By  the  law  of  some  countries 
an  assi£:nmenf  of  a  debt  is  good  without  any  notice, 
to  the  dubtur,  and  takes  effect  instanter ;  by  the  law 
of  other  countries  notice  is  necessary  to  perfect  the 
title,^  Would  an  assignment  of  a  debt  iu  the  credi- 
tor's domicil,  where  it  would  be  good  without  any 
mich  notice,  be  ineffi?ctUcil,  if  the  debtor  resided  in 
a  oounuy,  where  such  notice  w^ould  be  necessary? 
#miHuaw  an  attachment  made  by  a  creditor,  in  the 
interreniug  period  Iietween  the  time  of  the  assign- 
ment and  ttie  notice ;  would  the  assignment  or  the 
attachment  be  entith'd  to  a  jireferencc  ?  *  By  the 
Scottish  law  a  creditor  may  assign  Ws  debt  to  an- 
other [>ersoti;  Imt  the  transfer  is  not  complete^  m 
as  to  ve!?t  the  title  absolutely  in  the  assignee,  tmtil 
notice  of  the  assignment,  or,  (as  the  Stotcli  phrase 
is*)  until  an  intimation  of  the  assignment  is  given 
to  the  debtor/  If,  therefore,  an  assignment  is  made, 
a  creditor  of  the  original  crtnlitor  may,  before  jiuch 
intimation,  arrest  or  atuich  the  debt  in  the  hands 
of  the  debtor,  and  %vill  thereby  accjuirc  a  preference 
orer  the  assignee.  That  doctrine,  it  would  !«een], 
iian  bet^n  artually  applied  in  Scotland  to  debt^  due 
by  Scottish  debtors  to  foreign  credilors,  and  assigned 
in  tbe  domicil  of  the  latter.^ 


«Mi,  B.  174.  tiott  Hulmoi  r.  Remfl^n,  4  John.  Ch.  R.  4til>;  Lewis  r. 
Wsllk,  Sir  TbooM  Joow,  R.  983;  1  Knitiiii,  Enuity,  B.  3^  du  B,  f  3, 
1^344. 

3  3  Burf«,  Uottnk  oo  CoL  mtd  For.  Uw,  Pl  3,  oh.  aO»  ph  777,  778, 

^  H«Mi  In  R<v  WUmo.  citaa  1  It  Bl.  ^m,  W2 ;  Fmi,  $  ^n)  a. 

•  tbiiL  firJkiii; «.  IHvm,  2  Rowi,  IUiik.C«Mf,315;  Stnn'*  CsJie,  1  Rom 
fiftak.  Ca«.  461  ;:i  Bell,  Conns.  |k2L  21^98, 4tJsiMlit;  Id  pw  la  lo  2a,  5th 
ddit  i  3  Bwf«^  Cofuti*  oo  Vol  «n4  For.  Uir«  Fh  %  oli«  m,  p.  777,  m 

&  lb«4. 
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^  396.  According    to    our    law,   a    ^flerent    doc- 
trine   would    prevail ;    for   an  assignment    operates, 


But  Acc  In  Re,  Wilson,  cited  1  H.  Bl.  691, 692.  —  I  hive  itatBd  the  law 

of  Scotland,  as  I  understand  it  to  be  stated  in  the  opinioB  of  Loid  Hdoo, 

in  Sclkrig  r.  Davis,  (2  Rose, Bank.  Caa.  315;  2  Dow,R.m,SSO,)thoiigfa 

in  would  dccm  to  be  exactly  like  the  Maaaachnsetta  lav  Haled  in  the 

next  section  [^  31H)).     And  so  it  waa  undeiatood  by  Lori  Hndvieke, 

and  Lord  I^ughborough.    The  following  paaaage  from  the  jadfuent 

of  the  latter,  in  Sill  r.  Worswick,  (1  H.  Black.   R.  691«  692,)  gifei  a 

very  exact  view  of  their  opiniona.    **  A  qoeation  of  thii  iHtne  cane 

before  Lord  Ilardwickc  very  largely  in  the    bankmptoy  of  Cbptoin 

Wilson.    With  the  little  explanation  I  am  enabled  to  gm  of  llttcaMi 

in  which  the  Court  of  Sessions  entirely  concurred  with  Loii  Hndwieke, 

the  distinctions  will  be  apparent    There  were  three  diflhnet  obIb  of 

creditors,  who  claimed,  subject  to  the  determination  of  the  OoHt,  on 

the  ground,  that  Wilson  had  considerable  debta  due  to  him  Jm  BrrthiMl. 

By  the  law  of  Scotland,  debts  are  assignable,  and  an  aaaigflmeift  of  a 

debt  notified  to  tlie  debtor,  which  is  technically  called  an  *■*'■— ♦■^ 

makes  a  specific  lien  quoad  that  debt    An  aasigmnent  of  a  Mt  mK 

intimated  to  the  debtor,  gives  a  right  to  the  aasignee  to  demail  iht 

debt ;  but  it  is  a  right  inferior  to  that  of  the  creditor,  who  ha 

his  assignment  an(>  intimated  it    By  the  law  of  Scotland 

is  a  process  for  tlie  recover}'  of  debts,  which  ia  called  an 

Some  uf  Wilson^s  creditors  had  assignments  of  apecific  dehia  i 

to  the  debtors  and  completed  by  that  intimation^  prior  to  the  act  of 

bankruptcy.    Otiicrs  had  assignments  of  debta  not 

the  bankruptcy.    Otliers  had  arrested  the  debts  dae  to  hia  i 

to  t)ic  bankruptcy,  and  were  proceeding  under 

recover  payment  of  those  debts.    The  determination  of  ] 

and  that  of  the  Court  of  Sessions,  entirely  concurred.    Ite 

I  liavc  mentioned,  namely,  the  creditoxa,  who  had  speciiB  i 

of  sipecific,  debti?,  intimated  to  the  debtors  prior  to  the  ] 

holden  by  Ijord  Hard wicke  to  stand  in  the  aame  eitnaliaBi  aa  < 

claiming  by  mortgage  antecedent  to  the  bankraptcj.    ADy  I 

he  would  do  witli  respect  to  them  waa,  that,  if  they  i 

tliat  decree,  tliey  could  not  come  in  under  the 

accounting  to  tiic  other  creditors  for  what  they  had 

specific  security.    WitJi  respect  to  the  next  claaa   of 

Hard  wicke  was  of  opinion,  and  the  Couit  of  Seaai 

opinion,  that  their  title,  being  a  title  by  aaoignnient» ' 

the  title  by  arrestment;  and  they  likewiae  heldytibet  the 

being  subsequent  to  the  bankruptcy,  were  of  no  avail,  the 

being  by  assignment  vested  ii\  the  aasigneea  under  the 

is  in  this  sense,  that  an  expression  has  been  uaed  by  Lord  J 
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per  se^  as  an  cquitahle  traDsfer  of  the  debt.*  Notice 
is,  indeed,  indispensable  tu  charge  the  debtor  with 
the  dut}'  of  payment  to  the  assignee ;  so  that,  if, 
without  notice,  he  pays  the  debt  to  the  assignor, 
or  it  is  recovered  by  process  against  hun,  he  will 
be  discharged  from  the  debt.^  But  an  arrest  or 
attachment  of  the  debt  in  his  hands  by  any  creditor 
of  the  assignor,  will  not  entitle  snch  creditor  to  a 
priority  of  right,  if  the  debtor  receives  notice  of  tlie 
assignment, /If f)^€ri/^  lite,  and  in  time  to  avail  him- 
self of  it  in  discharge  of  the  suit  against  him.^ 

^  3^7.  In  such  a  case  of  conilict  of  laws,  the  diffi- 
culty of  applying  any  other  than  the  general  prin- 
ciple, that  movables  are  transferable  according  to 
ibe  law  of  the  domicil  of  the  owner,  is  apparent* 
Let  us  take  the  case  of  a  Massachusetts  creditor, 
assigning  in  that  state  a  debt  contracted  there,  and 


lAMeortwn  .  r  Uiaji  Ilk  dteiticii,  hss 

b^enqtiotDd,  ^  1,  DADielf,  thtl  tbe  efl^t 

of  \he  AHignmcnl  under  r  cooimiavioo  of  bnnkrut»tcy  wu  the  8«niet 
■1  ■  voNfiury  fttni^mtfot  For  m  th<>  law  of  Scotland  Ircnts  it,  in 
oocttndiatiDcUoti  to  tho  Mti^ofiieiil  perfected  by  intimmlioti,  fttid  to  an 
aangnaMkfit,  which  the  pirty  mifht  bo  cotijpcUed  to  make.  But  tt  does 
not  follow,  that  it  la  an  aaaigiiment  witjiout  consideration*  On  tiie  c^n- 
trtfy,  it  l«  fbr  a  |iaal  oooaUbnlioii ;  not,  indtft*d«  for  tnooojr  actually 
paid,  DOT  ibr  a  c^tiaidifatlaD  loima^iatirly  preceding  tbc  aastgnnM»nt. 
In  tllat  teapacty  tbcreloro,  it  ta  a  volunUfj  aaatgnoteiit,  But  takiui^  it 
to  ba  ao,  il  aselodaa,  and  la  preferable  to  all  othem  attaching;  it  ia 
pntemble  to  all  ibo  aacatata;  it  ia  prefarable  to  all  creditorit  who  atand 
iisdvr  Cb0  aaroo  claai ;  and  to  all,  who  liave  not  taken  the  atepe  lo  ac* 
falra  a  apeetHo  \wn  till  a^cr  tho  act  of  bankruptcy  committed*'* 

>  See  tnlei  {  SEIS,  and  nole ;  3  Burge,  Com.  on  Col.  and  For*  Iaw, 
Pt  8»eb.  20^1  ^  777, 77a 

•  Foatar  p.  Sinklrr.  4  Mw.  R.  «1;  Blako  p.  Willrama,  la  Maa.  R. 
SIM, aii7, 30e,  ail ;  Wood  If.  Partidgi%  11  Maaa.  R*  i^;  Dix  r.  Cobb, 
4  Maaa.  R,  508 ;  Bohlen  e*  Qinreland,  5  Blaaon,  R.  174 ;  Hnlmca  t. 
Raoiien,  4  John.  Ch.  R.  400,  iStL  See  3  Surge,  Comm*  on  Col  and 
For.Uw,  Fua,ch.  IKl,??/,  778;  Alajx  p.  Hchonck,  3  Hill,  N-  V.  R. 
39a   BHiaeeStofyoii£<luityJanap«$491,&*§l03S,&, 

3  Ibid. 
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due  to  him  b^^  a  person  then  domiciled  ia  Soodand. 
The  transfer  is  in  equity  complete  iB  the  place,  where 
it  is  made,  without  notice ;  bat  in  the  place,  wheie 
the  debt  is  due,  it  is  not  complete  withoot  noCioe. 
To  give  eAect,  in  such  a  case,  to  Ae  law  of 
Scotland,  in  opposition  to  that  of  MaaBachmettSj 
would  be  to  give  a  locality  to  the  debt,  and  to  fs^ 
ject  it  to  the  exclusive  operation  of  the  law  of  die 
debtor's  domicil.  And  it  might  involve  this  most  seri- 
ous diniciiltv,  that  if  the  debtor  were  afterwards  Amd 
in  Massachusetts,  or  in  any  other  country  diaB  Soot- 
land,  he  might  l)e  compelled  to  pay  the  debt  to  tiie 
assignee,  although  it  mi^t  have  been  reconcied 
from  him  in  Scotland  by  a  creditor,  in  a  pioccefiag 
l)v  attachment  of  the  debt  in  his  hands,  he  hafin^ 
liad  notice  of  the  assignment,  pendente  lite. 

^  398.  The  reasoning  of  Lord  Kenjon,  in  a  eel- 
ebratcd  case,^  would  certainly  lead  to  the  cauihrirwij 
that  an  assignment,  of  personal  property,  whether  it 
were  of  goods  or  debts,  according  to  the  law  of  te 
owner's  domicil,  would  pass  the  title  in 
country  it  might  l)e,  unless  there  were  som 
itory  law  in  that  country.  His  language  is;  ^Kieiy 
person,  having  property  in  a  foreign  comliji  waty 
disi)ose  of  it  in  this ;  though,  indeed,  if  there  be  a 
hiw  ill  that  country,  directing  a  particular  mode  of 
conveyance,  that  ought  to  be  adopted.  But  iii'  tlv 
case  no  law  of  that  kind  is  stated ;  and  we 
conjecture,  that  it  is  not  competent  to  the 
himself,  prior  to  his  bankruptcy,  to  have  dispanA  of 
liis   property,   as    he    pleased."    TTie   same 


t  Hunter  r.  Potts,  4  T.  R.  18*2,  192.    See  Liverm.  Din.  pi  140 to  19; 
Ul  p.  l.V*,  §  ^Uil    See  ante,  ^  383. 
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is  maintained  by  Lord  Hardwieke,  and  Lord  Lough- 
borough. And  all  these  learned  Judges  apply  it 
equally  to  the  cases  of  assignments  of  ^oods  and 
debts,  to  voluntary  as^iiguuients  by  the  (Kirty,  and 
also  (as  we  shall  more  fully  nee  hereafter)  to  as- 
signments by  ofieration  of  1hW|  as  in  cases  of  bank- 
ruptcy.  The  question  of  prior  notice,  or  intimation, 
doen  not  seem  to  liave  been  thought  by  them  ma- 
terial; for  they  treat  the  transfer,  as  complete, 
from  tite  time  of  the  assignmeoi;  and,  if  that 
has  priority^  in  point  of  time,  over  an  arrest  or  attach- 
ment of  the  proi>ertyt  it  is  to  prevail.  The  law  of 
England  would  certainly  give  effect  to  such  an  as- 
signment of  any  goods  or  debts  in  England,  which 
were  assigned  by  the  owner  in  a  foreign  country.' 

^  399.  Lord  Kaims,  in  commenting  on  the  subject, 
fays ;  **  That,  considering  a  debt  as  a  subject  belong- 
ing to  the  creditor,  the  natural  fiction  would  be  (if 
any  were  admissible)  to  place  it  with  the  creditor, 
as  in  his  possession,  upon  the  maxim,  Mobilia  non 
habenl  sequelam.  Otlicrs  are  more  disfxised  to  place 
it  with  the  debtor*''  ^  But,  in  fact,  a  debt  is  not  a 
corpus  capable  of  local  position,  Init  purely  a  jus 
mccfrporak/      And,  therefore,  where  the  debtor  and 


>  Sec  Bolomou  «.  Rom  uid  other  eura  cited,  t  H.  BK  131,  19^,  note; 
am  P.  WcMiwieJc,  I  IL  BL  fl65»  ePO,  flUt  I  tn  ra  Wilson,  citod  [bid.  p. 
mh  09iii  ttK) ;  Lewis  v,  WiUii,  T.  Joon,  It,  393.  S0O  also  S^lkrirr  v. 
Dtvt«,3  RoMS,  Bank.  Cti.  97;  a  C.  Id.  291,  315,3in,  3)7 

Equity,  0.  3,  eh,  a,  {  4 ;  Sc<»tt  i.  AUooH,  d  Oow  at  Clarke,  R. 

Liftrm.  Dim.  pu  159 ;  Ogdeii  p.  Saandcra,  12  WImL  E.  8^  aii^     600 

alMlUriiii  MpctU  F^mvk,  p.  412,  414,  4tS. 

>  Kaint  00  Equity*  B*  3«  eh.  8v  {  4*  Sea  Motrtaon'f  Caao,  4  T.  R.  185 ; 
1 IL  BL  $77 ;  aolo,  i  302 1  Rodan^utf ,  Da  Dif aia,  Stat  tit.  3.  eh.  5,  $  l(>; 
tl  Bodtaok,  Apps.  p^  47, 48, 40 ;  ante,  «377. 

'  Saa  aata,  4  3C$,  3701 3&i  1  3  B«Mfa»  Coibb*  an  Col.  and  For*  Law« 
Pl  2»  ck  90,  p.  777, 778,7791 
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creditor  live  in  different  countries,  and  ate  subfeeied' 
to  different  laws.  Lord  Kaims  thinks  the  hw  of  the 
domicil  of  the  creditor  oaght  to  preFail.'  He  then 
adds ;  "  When  the  creditor  makes  -  a  >  volantwy 
conveyance,  it  is  to  be  expected,  that  he*  should 
speak  in  the  style  and  form  of  his  own  couttti^ ;  and, 
consequently,  that  the  rule  of  his  own  coMtty  shdold 
be  the  rule  here.  In  a  word,  the  will  of  a  proprietor, 
or  of  a  creditor,  is  good  title  jure  geniiumi  that  ought 
to  be  effectual  every  where.  Thus,  an'asrignment 
made  by  a  creditor  in  Scotland,  acoordmg  to  our' 
forms,  of  a  debt  due  to  him  by  a  person  inf'^  fiteign 

1  On  this  point  IcanxK)CdobetterthalliIl•eftapung•il€m'lir.Lnp-- 
crmo^e'a  Dissertationa  (p.  162,  §  251,)  illustntive  of  the  ame  prinriptoi. 
'*It  was  fomierly  doubted  by  some,  whether  peraooal  actkmi  abollild  be 
considered  as  movables,  and  whetiier  they  abMiId  not  be-coiMitoed  ta 
have  a  location  in  the  domicil  of  the  debtor.     But  the  commoD  opanoD 
seems  to  be  well  settled,  that,  considered  actively,  and  with  napeet  to 
the  interest  of  the  creditor  and  his  representaCivea,  they  mut  be  eoond- 
ered,a8  attached  to  the  person  of  the  creditor;  and  thk,  altlo^  the 
payment  of  the  debt  is  secured  by  an  by pothecatioii  upon  as  kmlfaUe 
property.    Such  is  the  doctrine  of  Dumoulin.    Nomina  et  jaav  at  qam- 
cumque  incorporalia,  non  circumacribantur  loco,  et  aic  iioli  <^ai  at  ac- 
cedcre  ad  certum  locum.     Turn  si  hee  jura  alicabi  eaee  iniiiiiliiirffti, 
non  rcputarcntur  esse  in  re  pro  illis  hypothecate,  nee  in  debiloni  pei^ 
sona^  sod  magis   in  persona  creditoris,  in  quo  activ^  reaideitiet  ejde 
ossibus  inhferent    Molin.  Oper.  Conim.  ad  Conseet  Paria.  Tit  1,  De  Mb. ' 
^  1,  n.  9,  p.  50,  57.     So  also  Casare^,  afler  Mfmg  that  movablee  aie 
attached  to  the  person  of  the  owner,  and,  at  his  death,  wiH  be  dif- 
tributed  according  to  the  laws  of  his  domicil,  proceeds  to  eomlder,  what'' 
will  be  the  rule  with  respect  to  debts,  and  detennhwa,  tiiat  they  UMr 
the  person  of  the  creditdr.     An  ita  dicendum  de  noininibiia  debitonlily 
actionibus,  ac  juribus,  quie  bona  neque  dicuntur  mobi]ia,-neqae  imnM^' 
bilia,  Bed  tertiam  speciem  bonorum  componunt,  et  dicuntiir  inoMpbielM? - 
£t  respondco  affirmative ;  nam  statutum  ben^  comprehendit  fiiomlaa  debi- 
torum,  lic^t  forcnsiuni,  quia  eorum  obligationea  non  ciretilBKlJbaatiir 
locis,  idcoque  attenditur  statutum,  cui  subjectoa  eet  testator.     Et  'hnc 
vcrior  est  scntcntia ;  nam  dcbitorum  nomina,  tanqnam  peieonc  eohaMi- 
tia,  dcbcnt  rcgulari  secundum  statuta  loci,  cui  creditor  eat  aabjeetoi." 
Casaregis,  In  Ruhr.  Sut  Civ.  Genue  de  Succeai.  ab  InteiL  B.  64^  ttS^ 
Tom.!,  p.  42,  43. 
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ccHiiitryi  ought  to  be  sustained   in  that  country,  as 
good  title  for  demanding  payoietit;  and  a  foreign 
assignment  of  a   debt  due    here,    regular    according 
to  the  law  of  ihe  country,  onght  to  be  sustained  by 
our  judges.*'  *       I  n  another  place  he  adds ;    **  An  equit- 
able  tide*  in  opix>sitian  to  one  that  illegal,  can  never 
fnund  a  real  action  (actio  in  rem).       It  catiiiot  have 
a  wronger  eflect  than  to  found  an  action  against  the 
proprietor   to   grant   a   morn   formal  righr^  or,  in  hi^*" 
defmiUy  that  the  Court  shall  grant  it.       But  in  thcf'*' 
case  of  a   debt,    where   the    question   is    not    aboulf' 
property,   but  payment,  an  equitable    title   coin*- 
in  a  good  metisure,  with  a  legal  tide.       An  asM^n- 
meut    made    by    a    foreign    creditor,     according    id" 
ih6   foraialities    of  his    country,   will    be    sustained' 
here,   as  a   good  title   for  dei  payment   froirt*' 

tlie  debtor;  and  it  nill  lie  susiaiiud,  though  infor-" 
nial,  prondrd  it  be  goodjwr^  gentium;  that  is,  pro- 
vided, that  the  creditor  realty  granted  the  assignment- 
Such  effect  hath  an  equitable  title ;  and  a  legal  title 
i    vt^   no  stron  ^       "^       This  is  in   perfect 

.  uce  with  tlii   ,<-,,  .  .  *>iigland  and  America.* 
kO  h.    Que^ition?!  may  arise  upon  the  conflict  of 


-      K.:     I 

p9G7 
[Pick.  ] 


See  ajso  Huboniit  De 


»  I' juity,  R  ;i  di.  9,  f  4»  fob  ftoenk 

><  \!.  K^nmn,  4  John.  CI1.  R.  460, 186;  S.  P,  QO  U\m.  R. 
Moroton  r.  Miltie,  6  Biiiti,  R.aVl,  3(11, 301)^  Blake  p.  WilJmjiMr; 
,  '1I86,  ae7p  314.  —  1 1  t»  II  very  dtfTirrem  question,  w  beti  nn  ns* 
letit  of  a  debt  tt  lnvrfully  tuBile,  whetlicr  the  lusi^fiee  c^u  8Ui>  tJio 
to  htf  OWQ  tmsat  \  or  natlit  f no  in  the  titnio  of  tbc  naBi^nor*  Th«t 
prfai  hai  be#ii  •amttlnte  (boui^il  ta  belong  to  the  mo<It«  af  rt*mt?<l/« 
nlli«r  tban  tlit  right,  and  of  courtc  if  to  bo  got ernoil  by  \he  lox  fan* 
Sm  Z  Hiirfe,  CdmitL  od  CoL  uid  For.  Lav,  Pu  %  ch.  20,  p.  777,  77^} 
mm  dfo  Wolff  IS  Oxliolm,  6  Mtale  ^  Selir.  93,  Sa  But  teo  Alirai 
V.  Pufniftl,  1  Cromp.  Uwm.  Si  Rose.  S77,  ^96;  pott,  $  4^,  SOa 
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liiws,  where  an  assignment  is 
sonal   propert}-  in  one  country 
and  the  prnperty  is  at  the   ti 
locally  in  another  country,  by 
to  he  attached  by  a  trustee  pi 
and  an  attachment  is  actually 
the  assignor   l)erore   notice   of 
such  a  case  (as  we  have  seen 
given  In^fore  judgment  in  the 
bt!  entitled  to  maintain  his  prio] 
|)ose   the  Lex  fori  enforces  a 
in   such   a   case   entitle  the  c 
right,  and  a  judgment  against 
judgment  conclude   the   assigi 
afterwards  found  in  the  count 
ment  is  made,  by  whose  law 
Qui  prior  est  in  tempore^  pot 
]K)se   the  property   to  be  fount 
country,  and  the  assignee  shoi 
the  courts  thereof;    what  law 
ascertaining  the  title  ;    the  law 
signment,   or   that  of  the  jud 
anv  dilVercnce,  whether  the  s 
not  have   intervened  for  his  r\{ 
fore  judgment?    Or,  that  he 
country,  where  the  judgment 
time  of  the   rendition  thereof 
mure  easily  put  than  answered 
the  attention    of    courts    of  j 
called  ujK)n   to  enforce  tlie  rij 
local   tribunals,    against   the   [ 


ADte,  §  as 
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igoee^  tindfer  assr^ments  of  debts,  or  other  per- 
soiMt  propertvs  i^ad^  in  a  foreign  country,^ 

§  400.  But  where  an  attachment  or  garrtishiVient 
t  been  made  by  a  creditor  according  to  the  local' 
law  m  $Um^  before  any  assignment  by  the  party, 
or  by  Operation  of  law  in  invitu%  there  is  room 
for  a  disftnction ;  and  i^  may  well  be  hcild,  tliat  in 
smit  a  case,  the  attaching  liredttor  ife  entitled  to  a 
pHlbrify  over  the  assignee.  For,  in  such  case,  the 
role  liiay  justly  prevail,  Qui  prior  est  in  tempore^ 
poihr  eM  in  jure  ,*  and  the  creditor  is  ^qiiitably  en- 
titled to  the  benefit!*  uf  his  -^  c,  A  case  to 
this  effect  is  reported  by  Ca^.M -i^,  and  reason- 
ed out  with  great  force  upon  genera!  principles. 
The  doctrine  does  not,  indeed,  seem  ill  its  nature 
susceptible  of  any  well  founded  doubt;  ^tkA  it  is 
in  entire  confonnity  to  the  principles  on  the  same 
subject  recognised    both  in  England  and   in  Araer- 

Iioi.* 
^401,  There  are  some  other  matters  connected 
with  this  subject,  which  desene  attentioti.  Ui)Ott 
the  sale  of  goods  on  credit,  by  the  law  of  some 
commercial  countries,  li  right  is  reserved  to  the 
vendor  to  retake  them,  or  he  hais  a  lien  upon  theni 
for  the  price,  if  unpaid ;  and,  in  other  countries, 
be  possesses  a  right  of  stoppage  tit  tramitu  only 
tn  cases  of  insolvency  of  the  vendee.'  The  Ro- 
r  1  Mr.  Livemiore,  in  hia  DtiierutioEi*,  |p»  ISD  to  l€^)  bts  given  the 
cttiQ,  iml  the  riM^Qning  of  Cms^rcgig  a  krg#*  See  Solkrig  r.  t)miris, 
9  Romp,  fiuil^  Cbmm,  291, 310 ;  CuuQ^t%  11  Cunbiau  lo^tniito,  cap*  7| 

^  Abbott  on  Shitifi.  Pt  1,  cb.  1,  $  6;  U.  K  3.  ch,  9J  2;  I  Domt, 
CWil  U«,  B.  U  tit  2,  }  3,  n.  1,  2i  liL  i  112,  ru  13;  liL  B.  3,  Itu  I,  j  5^ 
D.  3|  4,  dqIb;  Mffrliii  Ri^p^rt  Rtv^odicmtioii,  f  1,  n.  6$  Code  Civil,  art 
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man  law  did  not  generally  consider  the  transfer  of 
property  to  be  complete  by  sale  and  delivery  alone, 
without  payment  or  security  given  for  the  price, 
unless  the  vendor  agreed  to  give  a  general  credit 
to  the  purchaser;  but  it  allowed  the  vendor  to 
reclaim  the  gcxxls  out  of  the  possession  of  the  pur- 
chaser, as  being  still  his  own  property.  Quod  vol- 
didi  (say  the  Pandects)  non  aliter  JU  occipieiitis, 
quam  si  aut  pretium  nobis  solutum  sitj  aul  Mlii  eo 
nomine  datiim^  vel  eiiam  fidem  habuerimus  a^tari 
sine  ulld  satisfactione.^  The  present  Code  of  Fiance 
gives  a  privilege,  or  right  of  revendication,  against 
the  purchaser  for  the  price  of  goods  sold,  so  kmg 
as  they  remain  in  the  possession  of  the  debtor.* 
In  respect  to  shi{)s,  a  privilege  is  given  by  the 
same  Code  to  certain  classes  of  creditors  (such  as 
vendors,  builders,  repairers,  mariners,  &c.)  upon  the 
ship,  which  takes  effect  even  against  subseqMit 
purchascTs,  until  the  ship  has  made  a  voy*age  afier 
the  purchase.^  And,  by  the  general  maritinie  law, 
acknowledged  in  most  if  not  in  all  commercial  cooa- 
tries,  hyi)othecations  and  liens  are  reoogmsod  n> 
exist  for  seamen's  wages,  and  for  repairs  of 
shi])s,   and    for  salvage/ 


2102;  4  Pardcsdus,  Droit  Comm.  art  939,  940,  1304;  9 

Lci-t  31),  p.  540,  3d  edit;  ante,  §  322  to  §  328;  3  Burge,  GboMbOiGaL 

and  For.  I-aw,  Pt  2,  ch.  20,  p.  77a 

1  Digest,  Lib.  Ic^,  tit  1,  L  19;  Id.  Lib.  14,  tit  4,  L  5^  n.  1&— Ai* 
liens  for  unpaid  purchase  money  on  landi,  see  ante,  $  399  b,  aniGtal 
r.  Drown,  1  Mason,  R.  219,  220, 221. 

2  Code  Civil,  art  2102,  n.  4. 

3  Code  of  Commerce,  art  192,  193;  3  PordeMUii  Droit  Comm,  at 
IM2,  950.    See  oho  1  Valin,  Comm.  tHO ;  Abbott  on  Shippu  Pt  1,^1« 

*  Sec  ante,  s^  322  a,  $  323;  Conflit  dee  Loit,  Revne  Ettufi  el 
Fran<^.  Tom.  U,  1640,  ^S  33,  p.  227,  228. 
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^    402.      The     qucsiioa,     then,    naturally    arises, 
whether,     if     such     privih»gcs,     hyjiothecations,     or 
liens,   are    recognised   in    the     country,    where    the 
contracts,  or  acts,  which  give  rise  to  them,  are  made, 
they  are   to   be  deemed    obligatory    in   every   other 
place,  wliere    the    property    may    be    found,    even 
against    innocent    purchasers,    or    against    creditors 
who  would  othenvise,    by   the  law  of  rei  siUs^  have 
a    preference  of   right  ?     Would   an   attachment,   for 
instance,  of  foreign   creditors    prevail    against   them 
in    the    tribunals  of  the   domicil   o(  such   creditors  ? 
Upon  the  general  princtph*s  already  stated,  as  to  the 
operation   of  contracts,  and  the    rule,    that    movables 
have  no  locality,  it  would  seem,  that  these  privileges, 
hypothecations,  and  liens,  ought  to  prevail  over  the 
rights  of  8ulise<]uent  ptirchasers  and  creditors  in  every 
jjther  country.     That  having  once  attached  rightfully 
rem,  they  ought  not  to  be  displaced   by  the  mere 
change  of  local  situation  of  the  property.'     This  doc- 
trine was  in  some  measure  recognised  in  an  impor- 
rtanf  case  in   England,  where  the   right   of  stopjiage 
trandtu  h^s  supfjosed  to  depend   upn  doctrines  of 
&ign  law,  materially  dilTrrcnt  from  the  law  of  Eng- 
md.     The  right  conferred    by   the  foreign   law  was 
beld  agatfist  tlic  claims  of  English  creditors,   under 
itdQccs  of   that   case»    which   were   somewhat 
iliar,  the  lien  having  been  given  by    the  foreign 
law,  and  enforced  in  the  foreign  country,  so  far  as  to 
^compel   the   master,   who  was   in   possession  of   the 
r||0Dd8,  to  recognise  it,  and  to  agree  to  hn!*l   tlr   j)ro[»- 
Veity  subject  to  it*' 


•  ti||ii  t.  UodOTVood,  1  fiy*,  R,  515;  A  Shipp.  Pt  3,  cIl  9, 

f  &     Oa  Ihftt  occMioD  Lord  Kmxfon  Mid ;  **  TIm  deciaiati  ia  thit  cftsv 
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^  U)2  a.  Nevertheless^  as  we  have  alreadj  aeeiL 
duTo  is  no  inconsiderable  conflict  of  opinio^  ampDg 
foreign  jurists,  and  even  among  domestic  j^rist9y  as 
to  the  extent,  to  which  the  right  of  privilege  or  pri- 
ority uught  to  l)e  allowed  in  cases,  where  such  prfri- 
lege  or  priority  has  arisen  under  foreign  Ivf^h  ^S^^ps^ 
subsequent  purchasers,  or  against  crediton  in  ^ 
country,  where   the    property  is   subsequently  fbond 


will  nut  at  all  trench  upon  the  genenl  rale  of  law,  respecting  te  nfH 
of  stopping  goods  in  transitu :  but  giving  the  plaintiflh  tbe  fUl  I 
of  tlic  argument,  tliat  the  delivery  of  the  goodM  on  boerd  a  i 
ship  was  a  delivery  to  the  bankrupt,  still  the  circumatance  of  t 
sian  ordinance  set  fortli  in  the  case  varies  it  very  impoitantlg .  i 
it  out  of  the  general  rule.     By  that  law,  the  coDsignoia,  nntelha  dfr 
cuiiistanccs  suted,  had  a  right  to  repossen  themaelvee  of  thevgoods; 
and  they  did  so  in  effect ;  not  indeed  by  actuaUy  taking  tlnm  oik  of  Ar 
ship  on  board  of  which  they  were  ladeUi  or  by  ioatitntii^  legd  ] 
for  the  recovery  of  tliem ;  but  having  a  right  ao  to  do,  which  k  I 
unnocessary  to  exert,  because  it  was  in  the  first  instance  i 
and  Biihniittcd  to  by  the  captain,  in  whose  posaeaion  the  [ 
thoy  imposed  terms  upon  him,  that  he  should  nga  billa  of  liipfto 
their  order,  upon  his  compliance  with  which,  they  saflfend  the  ci^ 
to  proceed  to  tlic  place  of  its  destination,  dispoaable   Chen  i 
might  turn    out     The    goods  are  therefoie  sent   with  the 
attaclicd  to  thorn.     The  law  of  Russia  in  thia  respect  is  a  i 
bio  ]:iw:  and  I  have  oflcn  lamented,  that  our  own  code  wi^d 
in  tlie  same  particular.      For  every  man  contracting  to 
with  iruuds  act^i  on  the  presumption,  that  that  other  isiaai 
pay  fur  them  ;   and  therefore  when  the  condition  of  the  ( 
tercd  at  the  time  of  the  delivery,  and  he  is  insolvent,  sod  as  ksfV 
cajMiblc  of  performing  his  part  of  the  contract,  honesty  ani  gosi  wm 
rctpiire,  that  tiie  contract  should  be  rescinded.      Howewcr^lStmQK^H/f 
ha.*!   been  settled  to  be  law,  unless  the  consignor  stop  the  goedliBM' 
situ  before  they  get  into  the  consignee's  possession.      But  this  Migt 
transaction  into  a  foreign  country,  where  a  more  equitable  law  ii  dii 
respect  prevails,  I  am  far  from  being  desirous  of  limiting  its. opoilHi; 
and   for  the  reai^ons  before  given,  I  think,  that  the  conaignon  tffP 
substantially  availed   themselves  of  it;    and  that  the  deftn^U^  ^ 
delivering  the  goods  to  their  order,  has  done  no  more  than  he  a* 
bound  to  do." 
1  Ante,  ^^  3-23  to  §  32^ ;  post,  ^^  524  to  §  5%. 
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VVhcihcr  an  exception  would  be  alJowcd  generally  in 
fkvor  of  maritime  liens  and  privileges,  and  priorities, 
fiENUlded  upon  the  public  policy  of  giving  them  full 
eflSfct  as  matters  of  public  convenience  and  interest, 
feimded  n[X)n  the  necessities  and  exigencies  of  com* 
tterce  and  naval  intercoursei  may  admit  of  question* 
It  is  htghlj  probable,  however,  that  most,  if  not  all, 
commercial  nations  >vill  adopt  such  an  exception, 
upon  the  principle  of  cx>mity  mib  inuium  vicissiiudinis 
otenlm.  Indeed,  upn  any  other  system,  bottonu-y 
bonds,  respondentia  bonds,  and  other  maritime  hy()oth- 
ecations,  would  constitute  so  unsafe  a  security,  that 
BO  mercliaui  abroad  would  venture  to  lend  his  money 
upon  90  fragile  a  title,  which  might  be  undermined 
or  destroyed  by  a  local  law,  wholly  unknown  and  unsus- 
pected by  him. 

^  403,  Hitherto  we  have  been  considering  cases 
of  Toluntary  transfers  itUer  vivos;  and  we  are  now 
naturally  ted  to  the  consideration  of  involuntary 
transfers  by  operation  of  law  in  the  domicil  of  the 
owner,  such  as  are  statutable  transfers  under  the 
Bankrupt  or  Insolvent  Laws  of  the  country  of  his 
domicil.  The  great  question  here  is,  whether  an 
assignment  under  such  laws  has  a  universal  opera- 
tioDi  so  as  to  transfer  the  movaWe  property  of  the 
bankrupt  or  insolvent  in  all  other  countries,  to  the 
tame  extent  as  a  voluntary  transfer  made  by 
him  would,  and  thus  to  withdraw  it  from  the  process 
of  the  local  foreign  laws,  by  way  of  arrest,  attachment, 
Cf  otherwise,  issued  in  favor  of  the  foreign  creditors 
in  the  country,  where  the  movable  property  is  situate. 
This  question  has  been  very  gravdy  discussed  both 
at  home  and  abroad ;  and  the  Courts  of  England  and 
the  Cmifts  of  America  have  arrived  at  opposite  con- 


1  yjz^c 


[CH.  DL. 


..  >T.*:i-  :-'-.K'r.zz  '-  Tlie  Cocms  of  the  fo 
..'-_*;■:  .1.:  "ii."  zjisj^iz.  'Jzjz  dexnnne  of  the  uni- 
irri":'.'!  ."  =•:•:-  1:1  ias,£i]iaeni  npoii  all  moi'- 
!.•-:  ::.:r-'..  -^i-:-t-:  :-.  ^iiv  be  locally  siiuate  at 
.-.-  ::.".  .:  v-r  L?-:\pz:ei:.  Mdur  (hat  not  all)  of 
v.-  C  :•-:'•  .:  v.-  ^iTTt:  i^iciiirT  coamie  the  operation 
-.:  -.:.  ■-.-.  i??.£::z.r:i:  :o  ;he  ternuxT.  wfaeie  the 
Zor..  -A  :-.  .ijii  :o-ir:i^  :c  insclrejit.  The  ques- 
"L--U  ;.•  Tv:.:v.v  ..:  i  .  ^rr  rii^  e'LaminatioB,  and  a  sum- 
L'..i:v  ■::'  :i.-r  :-ru=-:&iii;i  «:«  eacii  side  of  the  question^ 
»L..  ::ir:':xr^.  jn  hrr-r  h-ri-u^hi  under  renew. 

■'.  -^>-^.  T:::-^.  wao  miiniam.  that  assisnments 
und*::  BaLkri^:.  •'.!  loioiveat  laws  are,  and  ought 
*'j  rjT.  of  uiii versa!  cp^radoa  to  transfm  movable 
prop*rrv.  ia  whatever  cc^uairv  it  maj  be  locally  sit- 
uate. ad:>:  rea^jiiiiij   to  this  eflfect-^       The  general 


&*■ 


:>naci 


[1^'  certainly  is.  that  personal  property  has  no 
\(jf.ix\\\\ :  }aii.  that,  as  to  its  disposinon,  it  is  subject 
to  the  law.  which  governs  the  person  of  the  owner, 
that  is  TO  sav.  it  i>  subject  to  the  law  of  his  dom- 
icil.  ^  Thern  can  be  no  doubt,  that  the  owner  may, 
by  a  vohintary  assignment  or  sale,  made  accoiding 
to  the  law  of  his  domicil,  transfer  the  tide  to  any 
\tf:T<f}U,  wherever  the  propeny  may  be  locally  sit- 
uate. '  Now,  an  assignment  under  the  bankrupt  laws 
of  his  domicil  is  by  operation  of  law  a  valid  transfer 
of    all     the     Ixinkrupt's     property,    as    valid,    as   if 


^  Mr.  Ik'Il  has  examined  this  subject  with  hifl  osoal  ability  and  ac- 
curacy, fiiifi  \iridicaUjtl  at  large  the  propriety  of  the  rule,  giving  oniveraal 
ofR-rt  to  oHHij/iirnonti!  in  Bankruptcy.  See  2  Bell,  Corom.  B.  8yCb.  2, 
■  \Uf)i\  p.  iM  to  p.  fXX),  4th  edit ;  Id.  p.  680  to  p.  691,  Sth  edit 

J  Hill  V.  Worswick,  1  II.  Black.  690,691;  Hunter  r.  Potts,  4  T.  R. 

3  In  llo,  Wilson,  cited  1  II.  Black,  091,  692. 
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made  personally  by  him,*  The  law  upon  his 
brtnkniptcy  transrers  his  whole  property  to  the  as- 
signees, who  thus  become,  Lege  lady  the  lawful  own- 
m  of  it,  and  entitled  to  administer  it  for  the  benefit 
of  all  his  creditors.  The  mode  of  transfer  is  wholly 
immaterial.  The  only  proper  question  is,  whether 
it  is  good  according  to  the  law  of  his  domieiL  ^  Tliis 
nda  is  admitted  and  applied  in  all  cases  of  the  sue- 
cenon  to  movable  property  in  cases  of  intestacy, 
where  the  property  passes  by  mere  operation  of  law, 
in  the  same  manner,  and  to  the  same   extent,  as 


•  am  %  Wmswkk,  1  H*  Bhck.  091,  099;  Hunter  r,  Potts,  4  T.  E, 
163,  UKI;  PbOlip*  p,  Hanter,  2  IL  Bkek.  402,  405;  Goodwin  r.  Joom, 
a  MiB.  R.  517.'»'*It  is  ft  propovttion,''  (nud  the  Court  id  PhillijM  p* 
Hunter,  2  H.  Black.  402,  403,)  "not  to  be  J]»puted,  that  previous  to  the 
iftftkrvficy  Ihm  Baakrupli  themiclves  mi^ht  hnvo  tmnsforred  or  ufign* 
•d  Ihk  ^Pttpenjr,  tkm^  Abfotd,  ts  tbiiolutely,  4U  if  it  had  been  in  their 
own  tftofiblc  poiM»iioii  in  thii  cijuntrj ;  ftud  it  i»ei;ui«,  tliit  the  as- 
•tgneci  under  their  comnuetlon  were  entitled^  by  opcraiioA  of  Uw,  to  do 
with  H  tfUr  thi  bnknptcf,  wh«t  tbe  Btokraiitti  thetntelffe  might 
hftve  doiM.**  la  Pom  i.  HntAmt  (^  T.  R*  182,  192,)  the  Conn  nid  ; 
''  lite  ofUj  qoevticMi  ben  iti  whether  or  ool  tJie  property  io  Uiat  bland 
(Rho4e  bkod)  ptieed  by  the  iieifiiinent,  in  the  Mine  manner,  aa  if  the 
mmm  (the  Bankntpl)  hti  uiigiwd  tt  by  hie  volontmry  act  And  that  it 
doee  m  paas  canuol  bu  donbtad*  iialMi  thoni  w^re  eouie  poeitive  law  of 
thftt  country  to  prevent  it***  **  On  the  general  reeion  of  the  thin^,  if 
be  no  poeitive  decbion  to  the  contrary,  no  doubt  could  be  eetef> 
,  but  Ihil  by  th«  Uwi  of  tliia  eountry,  oaeonlndaeled  by  tin  Inwv 
of  uqr  oter  eoiyitry«  where  peraoual  property  nay  bipfien  lo  be^  the 
of  ft  Bankrupt  nwy  diepoae  of  the  peraonaJ  property  of  a 
hm%  fbengh  eocAi  property  be  in  ft  foreign  country.**  In 
Cbodvtn  «.  Joetii  0  Mm.  JL  il7,)  Ut.  Chief  Jurtke  Pknone  eftid  ; 
**  The  ftfliifnmont  of  e  BenkniptV  elToeca  may  he  coneidAfttd  ae  hii  own 
act,  a#  it  ia  in  the  execution  of  lawa,  by  which  he  ia  bound,  he  hiimelf 
beiof  comp^etit  In  rafthe  aoch  an  eaaifnoiettt,  ftnd  vo)ontari)y  ceouuitting 
th«  ao^  wUflli  muthorisBd  the  neksi^  of  it**  See  ileo  Ufennofc^ 
DmM*  p.  1$9»  f  249,  ^150.  The  aaae  doctrine  wit  ftArmed  by  L^rd 
MiMJiiil  in  Wftdbam  e*  Martow,  cited  1  H*  BltcL  437,  438, 339,  note ; 
a  8L  ca4  a  P.  0  Eftec,  R.  314, 316^  note  i. 

<  AM.  (399.  420,  338, 
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where  it  passes  by  the  voluntary  act  or  transfer  inter 
vivos  of  the  owner,  or  where  it  passes  by  his  last 
will  or  testament.  ^ 

^  405.  The  same  principle  ap[dies  with  equal 
force  and  general  convenience  to  the  disposition 
of  the  effects  of  bankrupts ;  for  the  just  and 
equal  distribution  of  all  the  funds  of  that  class  of 
debtors  becomes  the  common  concern  of  the  whole 
commercial  world.  In  cases  of  intestacy,  it  is  pre- 
sumed to  be  the  intent  of  the  Intestate,  that  his 
movables,  which  by  fiction  of  law  have  no  locality, 
independent  of  his  person,  should  be  brought  home, 
and  distributed  according  to  the  law  of  his  domicil. 
It  is  equally  to  be  presumed,  as  the  understanding 
of  the  commercial  world,  that  the  bankrupt's  effects 
should  follow  his  person,  and  be  distributed  in  the 
place  of  his  domicil,  w^here  the  credit  was  bestowed, 
or  the  payment  expected  according  to  the  laws  there- 
of. ^  An  assignment  under  the  bankrupt  laws  ought 
to  be  deemed  in  all  respects  of  equal  force  and  valid- 
ity with  a  voluntary  assignment  of  the  party ;  for, 
by  implication  of  law,  he  consents  to  all  transfers 
made  of  his  property  according  to  the  law  of  his 
domicil.  Great  inconveniences  would  follow  from 
a  different  proceeding.  Different  commissions  might 
issue  in  different  countries,  and  have  concurrent 
operation  simul  et  semel  in  different  countries.^  And, 
thus,  it  would  be  in  the  power  of  the  bankrupt  to 
throw  his  property  under  either  commission  at  pleas- 
ures, and  to  give  local  preferences  to  different  cred- 
itors, according  to  his  own  partialities  or  prejudices. 

I  Sill  V.  Worswick,  1  H.  Black.  690,  691. 

«  Holmes  r.  Remsen,  4  John.  Ch.  R.  460,  470;  Hunter  v.  Potts,  4  T. 
R.  182, 192. 
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Sueh  a  state  of  things^  and  such  conilicting  systems, 
would  lead  to  great  public  inconvenience  and  con- 
rusinnt  and  l)e  the  source  of  much  fraud  and  injus- 
tice, and  disturb  the  equality  and  ecjuity  of  any 
bankrupt  system  in  any  country.' 

^  406,  There  is  great  wisdom,  therefore,  in 
adopting  the  rule,  that  an  assignoieiit  in  i>ankrupt- 
cy  shall  D[ieratc  as  a  complete  and  valid  transfer  of 
all  his  movable  property  abroad,  as  well  as  at  home ; 
and  it  has  accordingly  received  a  very  general  sanc- 
tbn.  It  is  true,  that  any  nation  may  adopt,  if  it 
pteaseSy  a  different  system,  and  prefer  an  attaching 
domestic  creditor  to  a  foreign  assignee  or  to  foreign 
creditors.  But  such  a  course  of  legialatioa  can  hard- 
ly bo  deemed  consistent  with  the  general  comity  of 
nations,  and  could  scarcely  fail  to  bring  on  a  retaliat- 
ory system  of  preferences  in  every  other  nation  in- 
jured thereby.  But,  until  such  a  legislation  is  posi« 
lively  made,  and  inter[)oses  a  direct  obstruction,  the 
UUB  rule  is,  to  follow  out  the  lead  *of  the  general 
principle,  that  makes  tlie  law  of  the  owner's  do«nie9 
conclusive  upon  the  disposition  of  his   personal  prop- 


^  HoImM  f.  Eimten,  4  John.  Ch.  R.  471 ;  Philljpi  v*  Hunter,  2  H. 
BUelL  40S.  — la  Phillipf  v.  lluntfir,  (2  H.  B1tck,40!i,  403,)  the  Court 
Aid  t  ''TIm  irrett  |»rincip1e  of  ibo  Ba^krufyt  kwi  is  justice  founded  on 
•qmTi^.  This  b«iiif  the  principle  of  ihone  Uwg,  it  teems  to  follow,  UiAt 
tbe  whole  pfopetljr  of  the  bankrapt  most  be  under  their  (the  issi^eee,) 
copHot  without  regvd  Id  the  loc&Tity  of  thsl  property,  except  in  case«» 
frfdeh  diivcLlj  miliute  igtiost  tlie  ptrticulu  Uws  of  Die  country,  in 
«IM  il  hftppeus  to  be  eitasted.**  "  If  the  b«nlmipt  laws  were  cireum- 
ieriM  by  Iht  local  situation  of  the  property,  t  dioor  would  be  open  to  all 
Ibi  puHality  and  midoa  piafeeae«^  wfaeh  \htj  were  fnmGd  to  prevent ; 
it  beiftf  May  to  IbretM,  how  frequentlf  property  would  be  sent  abroad 
vltfi  Ibai  ui^uit  fitw  ifluaediatety  prefiooi  to  and  io  coniemplation  of 
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erty.^  This  reasoning  applies  in  an  especial  man- 
ner to  contracts  made  in  the  very  country,  wheie 
the  i^arty  is  declared  bankrupt' 

^  407.  There  are  many  authorities  in  fiiTor  oi 
thb  doctrine.  As  early  as  1723,  Lord  Talboc,  then 
at  the  bar,  gave  an  opinion,  that  the  statutes  of 
bankruptcy  of  England  did  not  extend  to  the  plan- 
tations ;  yet  that  the  personal  property  of  an  En^idi 
bankrupt  in  the  plantations  passed  to  the  aasigiiees.' 
Lord  Ilardwicke,  in  a  case  in  judgment  befaehim, 
adopted  and  acted  upon  the  doctrine,  that  an  assign- 
ment in  bankruptcy  in  England  conveyed  the  per- 
sonal property  of  the  bankrupt  in  foreign  conitries; 
and  that  their  tide  would  overreach  that  of  sn  at- 
taching creditor  after    the  assignment,    althoo^  at 


1  Holmes  r.  Remsen,  4  John.  R.  471, 479;  Hunter  «l  Pmh 4 T. B. 
ii^^  VJ2.  Sill  V.  Wonwick,  1  H.  Black.  601,  OOa— In  FUpp  % 
Hunter,  (2  H.  Black.  402,  405,)  the  Court  nid;  <«It  k  tnM^  tfaKthi 
law9  of  the  country,  where  the  property  »  ritnaled, 
diate  control  over  it,  in  reapect  to  iti  locality,  ud  tlw  i 
tion  aflbrdcd  to  it ;  yet  the  country,  where  the 
respect  to  anotlicr  speciei  of  protection  aflSnded  to 
erty,  haa  a  riffht  to  regulate  hii  contract  relating  to  thai  ] 
in  Hunter  r.  Potts,  (4  T.  R.  182, 192,) the  Couit  Mid ;  »] 
ing  property  in  a  foreign  country  may  diapoee  of  it  iiitlii;t 
deed,  if  there  be  a  law  in  that  country,  directing  a  peitiBilK  Bode  if 
conveyance,  that  must  be  adopted."  **  If  (nid  Lord  Loa^hharai^)tki 
bankrupt  liappens  to  have  property,  which  liee  out  of  the  jenficteif 
the  law  of  England,  if  the  country,  in  which  it  liei,  pniceiwh  mjUMiagt$ 
the  principles  of  well  regulated  justice,  there  it  no  doab^  thii it  vfl 
give  efftict  to  tlie  title  of  the  assignees."  **  Bot  if  the  kw  of  tlitoaB- 
try  preferred  him  (a  creditor)  to  the  aHigneea,  thoagli  I  ■■!  flfpQW 
that  determination  wrong,  yet  I  do  not  think,  that  mj  boMpii  a  eoo- 
trary  opinion  would  revoke  the  determination  of  tbat  coiitiy,humi» 
I  miglit  disapprove  of  the  principle,  on  which  that  law  ao  decidadi*  BH 
V.  Worswick,  1  H.  Black.  091,  698. 

•^  Sill  r.  Worswick,  1  H.  Bl.  G9I,fl93,  €94 ;  Phillipa  vl  Hiiatar,SaK 
404, 403 ;  Hunter  r.  Potts,  4  Term  R.  182. 

3  Livermore,  Diss.  140 ;  Beames,  Lez  Meicatoria,  fk  5^  d^  6tt  i 
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that  time  it  was  not  made  known  to  the  debtor.^  In 
another  case  in  the  Court  of  Chancery  in  England,  in 
I70i,  where^  the  properly  of  the  owner,  who  was  dom- 
iciled in  Holland,  was  taken  under  a  commission  of 
^tankruptcji  and  according  to  the  laws  of  Holland, 
the  administration  thereof  given  to,  and  vested  in 
persons,  who  are  called  Curators  of  Desolate  Estates, 
it  was  decided,  that  the  Curators  had  immediately 
upon  their  appointment  a  tide  to  recover  the  debts 
due  to  the  bankrupt  in  England,  in  preference  to 
the  diligence  of  particular  creditors  seeking  to  at- 
^tach  those  debts.*  In  another  case  in  1769,  the 
t  point  was  decided.^  These  are  cases,  in  which 
the  rule  was  asserted  in  favor  of  foreign  assignees/ 
A  like  decision  in  favor  of  English  assignees  was 
made  in  the  Court  of  Chancery  in  Ireland  in  1763/ 
Lord  Tburlow  gave  it  the  sanction  of  hb 
own  great  name  in  a  case  decided  by  him  in 
1787/ 

^  408.  The  question  w^as  most  elaborately  consid- 
ered in  England  in  two  cases  decided  in  1791,  in 
which  it  was  solemnly  held,  that  the  operation  of 
ribe  bankrupt  laws  is  to  vest  in  the  assignees  all  the 
I  personal  property  of  the  liankrupt,  wherever  it  may 
^  be  ntuate ;  and    that  whenever  that    property  shall 


«  In  W'itaoo'i  Cfttt,  ctM  In  1 11.  Bl*  Of>l,  002,  and  probably  d«H:idi*<i  be^ 
Iw^ett  1753  aad  1756L  Bee  tbo  B.  C.  cited  m  Htiater  e.  Potts,  I  T.  E. 
18«p  197. 

t  Solotoone  e.  RcMi,  I  H*  Bl.  131,  note ;  Id.  601 ;  8.  C  Cooke'i  Banle. 
Uwi,  aoti,  4ih  edit 

3  JoUet  i.  OopQatbm,  I  H.  BL  132,  m»te ;  R  mt 

i  tbid. 

^  Nf^le  r,  CMm^rn^  I  IL  Bl  ft*  133;  note;  S.  C  died  in  Hunters. 
Folta,  4  T.  B.  194,  and  Cooltc'a  B«ik.  Uwe,  p,  308.  4lli  f^*1iL  IT  i?J.  See 
sin  Qaelm  e.  Moimoo,  1  ftoepiH  Appe&l  E,  ^05,  twte. 

•  Eic paitt BUkee,  1  Coi,  B«a9a 
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be  brought  into  England  by  any  ] 
obtained  it,  the  assignees  will  have  j 
it  of  him,  for  the  benefit  of  all  the 
consequently,  that  an  attachment  and 
property,  made  by  a  creditor  in  a 
after  such  assignment,  will  be  held  ii 
the  principle,  that  the  tide,  which 
of  time,  ought  to  obtain  preference  i 
and  law.^  Upon  a  writ  o(  error  the 
maintained  in  these  cases  was  affir 
actual  application  it  was  restricted 
made  by  British  creditors  against 
In  this  state  the  doctrine  remained  i 
cent  period,  when  in  the  case  of  i 
an  English  partner  in  a  Scotch  pa 
discussed  anew.  A  commission  of 
issued  in  England;  and  subsequend 
tachment,  or  sequestration,  was  made 
of  debts  due  to  the  bankrupt  in  i 
question  then  arose,  whether  the  a 
attaching  creditor,  was  entitled  to  p 
depended  on  the  question,  whether  a 
mission  of  bankruptcy  passed  to 
the  title  to  property,  or  debts  loc 
due  in  Scotland.  The  Court  of  S 
land  held,  that  it  did ;  ^  and  upon  ap 
ment  was  afiirmed  by  the  House  of 
thing  "  (said  Lord  Eldon)  "  is  quite  c 

1  Sill  V.  Worewick,  1  H.  Bl.  CCS,  C90,  691, 694 
R.  192 ;  S.  C.  in  Err.  2  H.  BL  402. 

2  The  Court  of  Session,  in  Scotland,  gave  very 
this  subject,  in  the  Royal  Bank  of  Scotland  v.  Cut 
as  Stein's  case,  1  Rose,  Bank.  Cases,  Appx.  413; 
91,  78.  See  also  Smith  v.  Buchanan,  1  Eait,  R.  ( 
to  687,  4th  edit ;  Id.  p.  680  to  p.  691, 5di  edit 
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not  in  any   book   any  dictum   or  authority,  that 

[would  authorijEe  me  to  deny,  at  least,  in  this  place^ 

that  an  English  commission  passes,  as  with   respect 

Lto  the  bankrupt  and   his   creditors   in   England,  the 

[personal   property  he  has  in  Scodand,  or  in  any  for- 

ign  country," ' 


1  SelMf  9*  thm,  H  Rene,  Bank.  Cu.  291,  314 ;  S.  C.  9  Dow,  R,  Q30» 
250;  2  RoMiBMik*  OiP,  07,    Se«  &1m  Ex  purte  Dohtej,  8  Ves.  82; 
I  Bell,  0x001.684  to  687, 4tb  edit  ;HolmGa  r.  Rem«eiif  4  John.  Cb.  R,  460; 
*  C  20  John*  R.  2iD,  —  The  Judgment  of  Lord  Eldoni  which  wu  offinn- 
l  sppirenlly  with  entire  imAtumityi  contains  many  stiiktog  renrarlct  upcQ 
difficoltie*  ftttendmnt  upon  any  other  fystem  of  ifitern&tioiid  jurw- 
c«.    The  following  extracts  are  jitrticularly  valuable  to  be  sub- 
kiUed  to  the  cotutderation  of  the   Amencan  Courts.    "In  whatever 
ay  a  Seottlth  leqiiM^tton  msy  be  enforced,  the  distribution  of  a 
Buikm|itV  eflketi  under  it  is  perfectly  diCcrent  from  what  it  is  under 
an  En^itb  eonmnkiioa  of  banltroptcy.    The  Scotti:»h  law  cuts  down 
alt  tecnriliea,  that  ha?e  Vt«n  OMKle  or  p^en  within  a  certain  number 
of  days  prior  to  the  Issninf  of  the  seqnestration,  whether  tliey  hive 
been  given  boni  fide,  or  (piren,  ai  we  should  say,  in  conlefnplAtion  of 
^ftokrvipley,    On  the  other  hand,  in  our  law,  though  the  approximation 
^  the  Mcnnty  to  the  date  of  tlM  oommiMion  may  be  evidence,  that  it 
I  f ifon  In  enttltmplation  of  banlmiptey»  yet  it  is  but  evidence ;  and 
eecurity  nmy  be  perfectly  good.    Again,  in  England,  a  man  cannot 
a  binkrupt,  wtthont  eommititng  an  act  of  bankruptcy.    The 
moet  be  Ibonded  on  that  ict  of  bankruptcy ;  and  there  art 
rious    other    dilftsrencee,  applying    to    the    property  of  a    bankrupt, 
administered  nnder  ui  English  comoiiseion,  or*  vice  veni,  as  dis> 
rtbuted  by  the  rules,  and  according  to  the  forms,  of  a  Scottish  se- 
lf, my  Lordt*  yon  atliroipl  to  obvkt«  thcw  inconveniences 
'  n  eo^itlMlnf  eeqneatntinn  an4  eocmnWon,  the  difficulty  is  tenfold 
^rratrr,  unless  the  oM  should  be  uied  merely  ai  tbt  netns  of  agisting 
the  distribution  of  the  funds  on  the  other.    What  personal  property 
1  btloQf  to  the  one  proceeding,  and  what  to  the  other  proceeding, 
no  ordinary  difkolty.    The  counsel  for  the  appellant  My  there  la 
>  difficulty.  —  That  a  debt  owing  to  the  house  in  Bootlaod,  wherever 
debtor  liven,  ought  to  go  to  the  Scotch  ae^eatfitlons  and,  in  like 
f,  thai  the  debt  owing  to  the  booae  in  &ighnd,  wherever  the 
livw,  alioQld  go  to  the  eommkiioa.    But  the  bouse  may  be 
of  peraona,  of  whom  if  may  b#  difficult  to  say,  whether  a 
k lin 0eolollnian or  an  En^iilunan.    Il  may  happen,  that  ahoose  ia 
of  ptmons,  some  of  wbocn  raaide  in  Scotland  and  aoni6  in 
England.    I  ahonld  wish  to  know,  not  only,  how  the  joint  debts  due  to 
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§  409.  This  is  now,  accordingly,  the  settled  law 
of  England,  in  which  the  following  propositions 
are  firmly  established;  first,  that  an  assignment 
under  the  bankrupt  law  of  a  foreign  country 
passes  all  the  personal  property  of  the  bankrupt  locally 
situate,  and  debts  owing  in  England ;  secondly,  that 
an  attachment  of  such  property  by  an  English  cred- 
itor, after  such  bankruptcy,  with  or  without  notice 
to  him,  is  invalid  to  overreach  the  assignment ;  third- 
ly, that  in  England  the  same  doctrine  holds  under 
assignments  by  her  own  bankrupt  laws,  as  to  personal 

one  firm,  and  the  joint  debts  due  to  the  other,  are  to  be  distribated; 
but,  where  separate  debts  are  due  to  each,  whether  the  separate  debts 
are  to  be  a  fund  of  distribution  under  the  English  commission,  or  un- 
der tlie  Scottish  sequestration,  or  what  is  to  become  of  tbem.  All 
these  difficulties  certainly  belong  to  this  cass.  But,  notwithstand- 
ing that,  one  tiling  is  quite  clear ;  there  is  not  in  any  book,  any  dictum 
or  authority,  that  would  authorize  me  to  deny,  at  least  in  this  place, 
that  an  English  commission  passes,  as  with  respect  to  the  bankrupt 
and  his  creditors  in  England,  the  personal  property  he  has  in  Scotland 
or  in  any  foreign  country.  It  is  admitted,  that  the  assignment  under 
the  English  commission,  as  between  the  bankrupt  and  the  English  and 
Scotch  proprietors,  passes  the  Scotch  property,  and  vests  in  the  as- 
signees, when  the  Scotch  creditors  have  not  used  legal  diligence.  I 
tliink  the  case  was  put  at  the  bar  thus ;  That  tlie  commission  of  bank- 
ruptcy oi>erated  so  as  to  bring  into  tlie  fund  the  Scotch  personal  property, 
provided  that  such  personal  property  was  not  arrested  by  legal  dili- 
gence in  Scotland,  prior  to  the  intimation  of  the  assignment  in  Scotland. 
It  was  therefore  argued,  tliat  this  was  to  be  put  on  the  same  footing  as 
the  case  of  the  assignation  of  a  particular  debt  to  a  particular  individ- 
ual. Now.  your  Lordships  need  not  be  told  that,  by  the  law  of  Scotland, 
if  B.  assign  a  debt,  which  is  due  from  C.  to  B.,  a  creditor  of  &  may 
arrest  that  debt  in  the  hands  of  the  debtor,  notwithstanding  the  aangn- 
ment,  unless  tlie  assignee  has  given  an  intimation  formally  to  the  person, 
by  wliom  the  debt  is  owing.  That  must  be  admitted.  Upon  Chat  it  has 
been  insisted  here,  that  no  intimation  has  been  given,  and  that  this  sub- 
sequent arrestment  in  1708  ought  to  have  the  preference  of  the  title 
of  the  assignees,  under  the  commission,  that  was  sued  out  in  the  year 
ITS-r*  'i  Rose,  Bank.  Cas.  314  to  316.  He  afterwards  proceeded  to 
decide,  that  no  intimation  was  necessary ;  and  if  necessary,  it  was  given. 
Id.  318,  310.    See  Quelin  r.  Moisson,  1  Knapp,  Rep.  263. 
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property  and  debts  of  the  bankrupt  in  foreign  coun-* 
tries ;  ibortiiiji  that,  upon  prtticiple,  all  attachmentd 
flOillo  hy  foreign  creditors,  after  such  asftignmeDl  in 
%  foreign  country,  ought  to  be  held  invalid ;  siAthly, 
that  at  all  events  a  British  creditor  will  not  lie 
permitted  to  hold  the  property  acquired  by  a  judg- 
ment under  any  attachment  made  in  a  foreign  coun- 
try after  such  assignment;  and  seventlily^  that  a 
foreign  creditor,  not  subjected  to  British  laws,  will 
be  permitted  to  retain  any  such  property  acquired 
under  any  such  judgment,  if  the  local  laws  (however 
incorrccdy  uj)on  principle)  confer  on  him  an  ab- 
solute title  J  Thens  in  no  inconsiderable  weight  of 
American  autbnrity  on  the  same  side;  but  it  must 
be  admitted,  that  the  preponderating  authority  is 
certainly  now  the  other  way,* 

^    410.      The     reasoiiiag,    which    is  urged    in 
ipport  of  what  may  be  deemed  the  American  Doc- 


1  9BtU,GQain.f  lilSfi|p^687to600»4llieail.i  R  ^e$0to6Da,  5tb 
idit ;  Holmoi  v.  BMMeo,  4  Joba  Ch.  It  500 ;  S*  C.  SO  John.  R*  229; 
1>wwrii  on  9tiliste«»  ^SO,  651. 

>  Mr.  Chief  JmUm  Pusoiii  eoitaiiilsr  hfthi  this  opinioii  is  Ck)odwin  9. 
loQCii  a  MaflL  R,  517.  And  Mf.  Chtncellor  Kent  hoM  mmUumd  it  in  otic 
of  hit  moft  obboimto  jud^^mtnti,  which  will  woll  rewtid  t  diligmt  pervual, 
llolme*  V.  RttDMO,  4  John.  Cb,  R.  460.  Thin  w  alto,  u  we  ahkll  ace,  the 
kw  m  Fmmo  nd  IfoUmd*  Post,  }  417.  See  Pirnh  v.  8«lon«  CoopefB 
BuiL  Uw,  tff;  UotnuM  9.  Rmmh.  4  Idhn.  Ch.  R.  484 ;  a  P.  20  J^sha. 
%.  356;  Bkk*  0.  Wiliiuni,  6  Pick.  R,  m%  313  ;  Merllo  Rfpertoit^ 
PklUilift  «t  BuiM|iiiiuutt,  Art  l(t  Mr*  Ch&ocellor  Kent,  in  Im  Coannen* 
tBlH(8Knl,CMniL  Lact  37|^4M  to  4ll6»3d  edit,) h«i  with  gmi 
maim  ■dnticiiid,  thtt  tho  Aoiorietn  doetruM  is  oow  gmhlithod  the 
O0Mr  way  hj  1  prefioiuliniiico  of  Authority ;  althoogh  he  httM  bd  undb- 
gtSmd  dblriMt  of  the  ftliditj  of  iti  foondUiotL  Ther«  are  not  a  few 
joiiiU  in  Atnefica,  eeoh  of  whom  umy  he  dlipeeid  lo  uee  00  thii  oee»- 
Mob  the  langttafe  of  a  groat  oimtor  of  antiqiiity^  **  Bgo  asoTitior  Sea- 
gals.*' See  Lirennore^  Vm*  {  S93  to  IMa,  p^  140  to  158.  Ther«  an? 
lo  Mci  Wmrfw  Appendix  to  hie  work  on  Poretgn  Ism,  |».  251  to  p.  258| 
I  o|ilidoiii  given  bf  Cmnmtl  m  1715^  aa  to  the  eflhct  of  an 
liter  a  foreign  hankntptejr*    See  aleo  Devieme  e.  Martin^ 

ffelM  Viif .  R,  133. 
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trine,  is  to  the  following  effect,  h  is  admitted,  that 
the  general  rule  is,  that  personal  property,  iocluding 
debts,  has  no  locality,  but  follows,  as  to  its  disposi- 
tion and  transfer,  the  law  of  the  domicil  of  the 
owner.  But  every  country  may  hy  poative  law 
reffulate,  as  it  pleases,  the  disposition  of  personal 
property  found  within  it :  and  may  prefer  its  own 
attaching  creditors  to  any  foreign  assignee;  and  no 
other  country  has  any  right  to  question  the  deter- 
mination. When  there  is  no  positive  law,  the  gen- 
eral rule  is  to  govern,  with  the  exception  of  such 
cases  as  fall  within  the  known  princi[de  of  Hubenis, 
that  it  is  not  prejudicial  to  the  State,  or  to  the  just 
rights  of  its  citizens.  And  this  excepdon  is  the 
very  ground,  upon  which  the  objection  to  the  ubi- 
quity of  operation  of  the  bankrupt  laws  of  a  country, 
as  respects  the  personal  estate  of  the  bankrupt,  is  to 
Ix;  rested.^ 

k  HI.  There  is  a  marked  distinction  between  a 
voluntary  conveyance  of  property  by  the  owner,  and 
a  conveyance  by  mere  operation  of  law  in  cases 
of  bankruptcy  in  invitum.  Laws  cannot  fcwce  the 
will,  nor  compel  any  man  to  make  a  conveyance. 
In  place  of  a  voluntary  conveyance  of  the  owner, 
all  that  the  Legislature  of  a  country  can  do,  when 
justice  requires  it,  is  to  assume  the  disposition  of 
his  i)roperty  in  invitum.  But  a  statutable  convey- 
ance, made  under  the  authority  of  any  Legislature, 
cannot  ojjerate  upon  any  property,  except  that,  which 
is  within  its  own  territory.  This  makes  a  solid  dis- 
tinction between  a  voluntary  conveyance  of  the  own- 

1  Blake  r.  Williams,  6  Pick.  28G;  Olivier  v.  Townes,  14  Martiii,R.  93, 
97  to  100 ;  Milne  r.  Moreton,  G  Binn.  353. 


IX-] 


PERSONAL    PROPflRTV. 


685 


I 


CT  and  aft  involuntarr  legal  conveyance  by  the 
mere  authority  of  law.  The  former  has  no  relation 
to  place ;  the  latter,  on  the  contrary,  has  the 
strictest  relation  to  place.  Thif^  distinction  is  insisted 
on  wth  great  force  by  Lord  Kaims.  *  It  is,  therefoie, 
admitted,  that  a  voluntary  assignment  by  a  party^ 
according  to  the  law  of  his  domicil,  will  pass 
his  jiersonal  estate,  whatever  may  be  its  locality, 
abroadt  as  well  as  at  home*  But  it  by  no  means 
follows,  that  the  same  rule  should  govern  in  cases 
of  assi^mcnts  by  operation  of  law* 

§  412,  The  true  nile  in  such  cases  is  to  hold,  that 
the  assignees  are  in  the  same  situation,  as  the  bank- 
rupt himself,  in  regard  to  foreign  debts.  They  take 
the  property  under  tlie  assignment,  subject  to  every 
equity  bt^Ionging  to  foreign  creditors,  and  subject  to 
the  remedies  provided  by  the  laws  of  tin*  foreign 
country,  where  the  debt  is  due ;  and  when  they  arc 
permitted  to  sue  in  a  foreign  country,  it  is  not  as 
assignees,  having  an  interest,  hut  as  the  representa- 
tives of  the  bankrupt.  They  stand  upon  the  footing 
of  administrators  only,  with  a  right  to  sue  for  the 
benefit  of  all  the  creditors.  But  our  local  law  will 
not  regard  the  choses  in  action  of  the  debtor,  as  ex* 
clusiveiy  appropriated  to  the  use  of  such  assignees; 
and  a  preference  can  be  gained  by  them  only  by 
{lursuing  the  remedies,  which  our  local  laws  afliird. 
Tills  was  formerly  the  nile  in  England,^ 

§  413.  Nor  can  it  l)e  truly  said,  that  an  assignment 
by  the  Kmkrtipt  laws  is  with  tlie  consent  of  the  bank- 
rupt, because  he  assents  by  implication  to  such  la^^. 


I  llofil0Q  V.  Miloe.  C  Bitin.  35.%  3^9;  miit«,  ^  3SI  b. 
•  8e«  HftwdMley  r.  Park*  cited  I  IL  Black.  R.  6aa 

Canfl.  58 
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This  is  a  very  unsafe  and  dangeroos  principle^  qa 
which  to  risk  the  doctrine ;  fiir  in  the  nae  waj  k 
may  l>c  said,  that  a  man,  committing  a  cmae^  Ar 
which  his  estate  is  forfeited,  ToluBtrij  ooDsenfs 
to  its  transfer.  But  the  principle,  whether  coneet 
or  not,  can  only  apply  to  cases,  where  the  debtor 
and  creditor  belong  to  the  same  country.  It  is  wholly 
inapplicable  to  foreign  creditors. 

^414.  Besides;  national  comity  reqmes  as  to 
give  effect  to  such  assignments  only  so  fsr,  es  nay 
be  done  without  impairing  the  remedies,  or  kfjiiwg 
the  securities,  which  our  laws  have  provided  ftr  oor 
own  citizens.  The  rule  is ;  Quatenus  sinepnjwMfM  mr 
dulgentium  fieri  potesO  And  after  all,  dtis  ii  mere 
comity,  and  not  international  law.  All  oomi^  of  Aii 
sort  must  be  built  up  in  a  great  measure  upaa  Ae 
doctrine  of  reciprocity ;  and  this  is  eztreaiely'dMBrit 
from  the  known  diversities  in  the  jurisprldnDS  of 
diflerent  nations."  It  would  prejudice  the  iig]hu 
and  remedies  of  our  citizens  in  our  <mB  eOMIi  Ii 
suffer  the  assignments  under  ^areign  baldoopc  kivt 
to  prevail  over  their  own  diligence,  in  iwwtlMtHni 
edies  against  their  debtors  in  our  own  ooaUk  ff 
there  is  in  such  cases  a  conflict  between  our  0Mflim 
and  foreign  laws,  as  to  the  rights  of  o 
and  one  of  them  must  give  way,  our 
ought  to  prevail.^  The  most  convenienC  aai  jMe* 
tical  rule  is,  that  statutable  assignments,  as  Is  oad- 
itors,  shall  operate  intra-territorially  only.  If  our 
citizens  conduct  themselves  accotfdiiig  to  oor  Im 
— . —  -  ■  ■-  —  ■    --  -   —        I ,   I  -  - 

1  Huberus,  Lib.  1,  tit  3,  De  Conflict  Leg;  {  9. 
9  Blako  r.  Williams,  6  Pick.  R.  969, 3]3»  814,  tl5;  IBsm  »  . 
G  Binn.  353,  375 ;  Renwen  v.  Holme*,  90  Jolm.  R.  MB^  90^  9SI. 
3  Potter  V.  Brown,  5  East,  R.  131 ;  urtey  $  — 
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iQ  regaid  to  the  property  of  their  debiors,  found 
witbm  otir  jurisdiction,  it  is  reasonable,  that  they 
should  reap  the  fruits  of  their  diligence,  and  not 
be  sent  to  a  foreign  country  to  receive  such  a  div- 
idend of  their  debtor's  efferts,  as  the  foreign  laws 
allow*  If  each  government  in  cases  of  insolvency 
should  sequester,  and  distribute  the  funds  within 
its  own  jurisdiction,  the  general  result  will  be 
favorable  to  the  interest  of  creditors,  and  to  the 
luirniony  of  nations.  This  is  the  rule  adopted  in  all 
oases  of  administration  of  the  property  of  deceased 
persons ;  and  there  is  no  real  dilference  between  the 
principle   of   those  c^ses,  and  of  c^ses  of  bankrupt- 

^.415.  Down  to  the  time  of  the  American  revohi- 
tiofi,  this  may  fairly  be  deemed  to  have  l^een  the 
English  doctrine.  It  has  since  been  changed.  Even 
in  Enijlaod  the  principle  lias  not  as  yet  Ijeen  applied 
m  favor  of  any  foreign  countries,  except  such  as  have 
bankrupt  bws  in  form  or  sulistance ;  and  we  have 
none  in  our  country.^  It  can  make  no  di  fibre  nee  in 
the  case,  whether  the  debt  of  the  attaching  creditor  ac- 
crued hen%  or  in  foreign  coirntries ;  Unr  in  either  ease 
die  question  is  not,  as  to  the  validity  of  the  contract ; 
but  as  to  a  collateral  matter,  ttiat  is  to  say,  the  efibct 
to  be  given  to  it,  in  a  conflict  between  rights  growing 
out  of  our  own  laws,  and  those  of  a  foreign  cotm- 
07.' 


•  Umjmn  v.  HoIidm,  ^  JoIliu  R.  399,  W» ;  WAm  f.  lfQftt0a,e  Binn. 
It  SSI.  3B1 ;  Blmko  r*  WiUiami^ «(  fklu  R.  Mk 

t  Rmm  9.  llalmei,  20  Joho,  R.  2^:  Bhke  p.  MnHiijai,  6  Pick.  R. 
986%  IfiliMi  V.  Mortton«  6  Biim.  R.  '^'  •  r.  Ptttcnoo,  1  Hftrr.  St, 

HbBml  R.  m$ ;  AbrabaiD  f.  Vlmbtr  idl.  R.  S38^  549, 550, 

'  mint  i^  ICorMB,  6  KnudSOl 


688  CONFUCT  OF   LAWS.  [CB.  O. 

^41 G.  Neither  is  it  true,  that  even  the  Tolontaij 
conveyances  of  {)arties  in  all  cases  are  to  be  hdd 
valid,  wiuTc  tliey  are  prejudicial  to  the  rights  and 
remedies  of  our  own  citizeps.  In  MassadnsettSy  Sar 
instance,  it  has  been  held,  that  a  yoluntaiy  asBgnment 
bv  a  debtor  of  all  his  property,  made  in  Pennsjhrania 
for  tlie  benefit  of  creditors  generally,  shall  not  preml 
over  a  suliseiiuent  attachment  of  the  finids  of 
the  debtor  made  after  the  assignment;  beeanse 
such  an  assignment  would  be  void  bj  the  hwsof 
Massachusetts,  if  made  in  that  state,  as  bong  m  fiand 
of  creditors  ;  and  it  is  unjust  and  unequal  in  its  eftcts, 
and  prejudicial  to  the  citizens  of  the  state.  In  soch 
a  case,  therefore,  the  party,  who  shall  by  prooea  fint 
attach  the  debt,  or  seize  the  property,  oog^lDpn- 
vail  whether  creditor  or  assignee.' 

^  417.  It  is  admitted  in  the  reascming  in  the  Aaff- 
ican  cases,  that  the  old  law  of  France  and  HAad  n 
in  coincidence  with  the  British  doctrine,*  TIkmoA- 
ern  law  of  those  countries  is  equally  decisive  k  ilB 


I  In^rohani  r.  Geycr,  13  Man.  R.  146 ;  &  C  cited  6  Fiek  &  W. 
Sec  olUo  Olivier  v.  Townes,  6  Pick.  R.  97  to  101.  —  TUi  mmmf^ 
the  American  rcasoniDg  is  principally  eztncted  ftom  the  I 
cases  of  Milne  r.  Moreton,  G  Binn.  R.  353,  Rwmwn  v. 
R.  i»r),  and  Blake  r.  WiUiama,  6  Pick.  R.  286^  where  t 
elaborately  discussed.  The  same  doctrine  will  be  fiNiad  HffHlii  ■ 
other  American  cases,  cited  in  2  Kent,  Cooun.  LecL  37,  pu  40S  li  Ml 
3d  edit  Sec  also  Olivier  r.  Townes,  14  Martin.  R.  80^90;  Bmikm  R 
Stcrry,  5  Cranch,  R.  289 ;  Ogden  v.  Saunden,  19  WlMidoa,  R.  Bs  li 
3()0  to  3GD;  Saunders  r.  Williams,  5  New  Hamp.  R.  913;  tkmm  9. 
Abraham,  1  Paige,  R.  237 ;  a  C.  3  Wendell,  R.  538;  Fm  %.UKm, 
r>  Groenl.  R.  245;  Wallis  v.  Pateieon,  1  Harr.  &  McHen.  R.  flM^Wi 
Ogden  r.  Saunders,  12  Wheat  R.  213,359,300^361,  SOB;  aMbf 
to  101. 

s  Huluicd  V.  Rcm8cn,4JohD.ClLR.484;  Remeen  r  ffolwi^F"*" 
U.  258;  Blake  r.  Williams,  6  Pick.  R.  312,  313;  uta^  f  408^  M»; 
Henry  on  Foreign  Law,  p.  127  to  135;  Id.  p.  153  to  IdO;  Uf^MBU 
250. 
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support ;  and  very  recent  cases  have  given  it  a  com- 
plete confirmaticm  in  their  tribunals.      The  princi[)iil 
grounds  of  their  decisions  maj  be  summed  up  in  tlie 
{folkiwing   propfisitious-      (1.)    That   the   law  of  the 
[donijcil  may  rightfully  devest  the  debtor  of  the  ndmin- 
[istrator  of  his  proprty,  and  place  it  under  the  admin* 
listratioEi  of  assignees  or  syndics.     (2*)  That    laws, 
whose    efTects    arc    to    regulate    ttie    ca]jacity    and 
incapacity    of   persons,  their    personal    actions,    and 
their    movables,    every    whea*    belong    to   the  aite- 
Igpry  of  personal  statutes.     (3.)  That  it  is  a   matter 
of  universal  jurisprudence,  and  especially  of  that  of 
France  and  the  Netherlands,  thai  the  debts,  actively 
considered!  of  an  inhabitant  against  a  foreigner,  are 
deemed  a  part  of  his  movable   property^  and   have 
their  locality  in  the  place  of  domicil  of  tlie  creditor.* 
At  the  same  time,  it  is  admittedt   that  a   pUR^haser 
from  tlie  bankrupt,  in  a  foreign  country,  of  pn>perty 
> there  locally  situate,  would   be   entitled    to   hold  it 
against  the  assignees,  if,  at  tlie  time,  he  had  no  know* 
kdge  of  any  bankruptcy,  or  of  any  intent  to  defraud 
cieditors.' 

\  418.  The  American  doctrine  has  been  followed 
out  to  anotlief  result.  Suppose  (as  was  the  fact 
in  one  case)  after  a  commission  and  assignment 
in  bankruptcy  in  England,  the  bankrupt  should  vol* 
uotarily  make  a  confirmatory  conveyance  in  aid  of 
the  commissioo  ;  the  question  is,  whether  it  will  have 
the  eflfict  of  a  voluntary  assignment,  so  as  to  defeat 
a  subsequent  attachment  in  America  ?  Tt  has  been 
liald  by  a  leamiMl  judge  in  New  York,  that  it  will 

1  Msflin  Repertoire,  FVillil^  and  Bmquoiinng  f  2,3,  ut.  10^  |u  4121 
lltorf  m  Pdr^tf Q  Law,  p.  11^7  U>  13$  f  Id.  Ifft. 
•  Uniin,  tii  p.  415,  lia 
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not ;  because,  by  the  law  of  England,  the 
devests  tlie  title  of  the  bankrupt  in  all  ins  ptopertj 
throughout  the  world ;  and  he  no  longer  has  aoj 
capacity  to  convey  it ;  but  in  regard  to  that  property, 
he  is  to  be  treated  as  civilUer  martuus.^  There  is 
great  difficulty  in  maintaining  this  doctriBe.  For  if 
the  statutable  assignment  does,  per  se,  transfer  die 
personal  property  of  the  bankrupt  in  foreign  oountnes 
to  the  assignees,  and  devest  all  his  tide  to  it, 
then  it  would  seem  to  follow,  that  a  sufaseqaeBt  at- 
tachment of  it  must  be  wholly  inoperative,  becaoK  he 
has  no  longer  any  attachable  interest  in  it.  We  are  Mt 
at  lil)erty  to  treat  the  property,  as  still  in  him  ftr  < 
puriK)se,  and  out  of  him  for  another.  The 
of  Mr.  Chancellor  Kent  is  certainly  here  far 
satisfactory,  giving  to  such  a  voluntary  aaagnment  i 
full  confirmatory  effect.* 

^  419.  There  are  some  other  questions,  adaig 
from  the  o{)eratiou  of  foreign  bankrupt  laws,  uA 
other  analogous  systems  ^of  proceeding  for  the  bn- 
efit  of  creditors  generally,  in  invitum^  which  htm 
come  under  judicial  cognizance,  and  deserve  ttteB- 
tion.  In  the  iirst  place,  suppose  a  British  sal^  is 
declared  bankrupt,  while  he  is  on  a  voyage  w  trauitt 
from  England  to  America ;  and  he  has  a  large  dup- 
ment  of  property  with  him ;  is  he  entitled  to  hold  il^ 
when  it  arrives  in  America  ?  Or,  can  his 
maintain  a  suit  against  him,  or  against  other 
holding  it  for  his  use,  not  being  creditors  ?  It  hH 
been  held,  by  a  learned  Chancellor  of  Nevr  ToA 
(Walworth),  that  the  assignees  are  entided  to 


Mr.  Chief  Justice  Piatt,  in  Reinscn  p.  Holoiea,  90  John.  tL  t 
llolijies  r.  Reiiisen,  4  John.  CL.  R.  489. 
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upon  the  ground,  that  the  assignment  operates  as  a 
good  conveyance  to  them  against  the  bankrupt,  and 
those  holding  for  his  use.  On  that  occasion,  the 
learned  Judge  stated  the  distinction  between  that 
case,  and  the  preceding  cases.  ^^  In  those  cases," 
(said  he,)  <*the  contest  was  between  foreign  assignees 
and  domestic  creditors,  claiming  under  the  laws  of 
the  country,  where  the  property  was  situate,  and 
where  the  suits  were  brought.  The  question  in  those 
cases  was,  whether  the  personal  property  of  the  debt- 
or was  to  be  considered  as  having  locality,  for  the 
purpose  of  giving  a  remedy  to  the  creditors  residing 
in  die  country,  where  the  property  was  in  fact  situ- 
ated, at  the  time  of  the  foreign  attachment.  In 
this  case,  the  controversy  is  between  the  bankrupt 
and  his  assignees  and  creditors,  all  residing  in  the 
country,  under  whose  laws  the  assignment  was  made. 
Even  the  property  itself  at  the  time  of  assignment 
was  constructively  within  the  jurisdiction  of  that 
country,  being  on  the  high  seas,  in  the  actual  posses- 
sion of  a  firitish  subject.  Under  such  circumstances 
the  assignment  had  the  effect  to  change  the  property, 
and  devest  the  title  of  the  bankrupt,  as  if  the  same 
has  been  sold  in  England  under  an  execution  against 
him,  or  he  had  voluntarily  conveyed  the  same  to  the 
assignees  for  the  benefit  of  his  creditors."  ^  Upon 
an  appeal,  however,  this  doctrine  was  not  in  terms 
confirmed  by  the  appellate  Court ;  and  some  of  the 
judges  dissented  from  the  doctrine  of  the  Chancellor. 
But  the  case  was  ultimately  reversed  on  another 
point.* 

1  Plestero  v.  Abraham,  1  Paige,  R.  236 ;  S.  C.3  Wend,  R.  538. 
3  Abftdiam  v.  Plestero,  3  Wend,  538.  —  It  is  difficult  to  perceive,  how 
the  doctrine  of  the  Chancellor,  as  to  the  operation  of  the  British  bank- 
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^  420.  It  is  obvious,  that  the  great  question  in- 
volved in  this  case  was,  whether  an  assignment 
under  a  foreign  bankrupt  law  operates  as  a  transfer 
of  personal  property  in  this  country.  It  matters 
noty  in  respect  to  the  bankrupt  himself,  or  others 
claiming  under  him,  not  being  creditors  or 
purchasers,  whether  it  operates  as  a  legal,  or  as 
an  equitable  transfer.  In  either  way  it  will  devest 
him  of  his  beneficial  interest.  Upon  this  point,  it 
is  impossible  not  to  feel,  that  the  general  current 
of  American  authority  is  in  perfect  coincidence  with 
that  of  England,  in  favor  of  the  title  of  the  assign- 
ees.^ In  most  of  the  cases,  in  which  assignments 
under  foreign  bankrupt  laws  have  been  denied  to 
give  a  title  against  attaching  creditors,  it  has  been 
distinctly  admitted,  that  the  assignees  might  main- 
tain suits  in  our  courts  under  such  assignments  £ir 
the  proi)erty  of  the   bankrupt.^    This  is  avowed  in 


rupt  laws  upon  Britiah  subjects  and  their  property  in  tnaritUy  can  be 
answered.  The  transfer  must  be  admitted  to  be  opentive  to  divest  the 
bankrupt's  title  to  tlie  extent  of  an  estoppel,  sb  to  hii  own  penooal  claim  in 
opjKJsition  tu  it;  for  the  law  of  America,  be  it  what  it  may,  had  not  then  . 
oporated  upon  it  It  was  not  locally  within  our  jurisdiction.  No  one 
could  doubt  the  rigfht  of  the  assignee  to  personal  property  locaUy  in 
England  at  the  time  of  the  assignment  In  what  leepect  does  inch  a 
case  differ  from  a  case,  whore  it  has  not  parsed  into  another  juxiadic- 
tion  ?  Is  there  any  substantial  difference  between  its  being  on  board  of 
a  British  vessel  and  its  being  on  board  of  an  American  veaael  on  the  high 
seas?    Sec  ante,  ^  391. 

1  Sec  1  II.  Black,  (m  ;  C  Maule  &  Selw.  196 ;  I  East,  R.  6;  Cbke'fl 
Bank.  Laws,  (4th  edit)  304 ;  Doug.  R.  IGl,  170 ;  ante,  §  403  to  $  4ia 

9  In  Alivon  v,  Furnival,  1  Cromp.  Mees.  &  Rose.  296,  it  was  held,  that 
if  by  the  law  of  the  foreign  country  the  assignees  or  syndics  of  a  for- 
eign Bankrupt  may  sue  there,  the  same  right  to  sue  in  England  will  be 
allowed  by  the  comity  of  nations ;  and  that  if  there  ore  three  assigneei 
or  syndics  appointed  under  the  foreign  law,  that  two  may  by  that  law  | 
sue  without  joining  the  third,  the  same  right  to  sue  by  two  will  be  ac- 
knowledged and  enforced  by  the  same  comity  in  England.     Upon  that 
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the  most  unequivocal  manner  in  the  leading  cases  in 
Pennsylvania  and  New  York  already  cited,  and  it  is  si- 
Icndj  admitted  in  those  in  Massachusetts. '  And  unless 
tlie  admission  can  be  ovenhruwn,  it  surrenders  the 
princi[>le  ;  for  no  one  wilt  contend,  that  tlie  assignees 
can  sue  either  in  law  or  equity  in  our  courts^  unless 
they  jiossess  some  cidc  under  the  assignment.  The 
point  has  hitherto  been  a  struggle  for  priority  and  pre- 
ference between  parties,  claiming  against  the  bank- 
nipt  under  opposing  titles;  tlie  assignees  claiming  for 
the  general  creditors,  and  the  attaching  creditors  for 
their  separate  rights. 

§  421,  It  is  true,  that  Mr.  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  Court  in  Harrison 
r.  Sterry,  *  used  the  following  language :  "  As  the 
bankrupt  law  of  a  foreign  country  is  incapable  of 
operating  a  legal  transfer  of  property  in  the  United 
StarcSi  the  remaining  two  thirds  of  the  funds  are 
liable  to  the  attaching  creditors,  according  to  the 
legal  preference  obtained  by  their  attachments." 
But  the  very  terms  of  this  statement  show,  that  the 
Court  were  examining  the  point,  only  as  between  the 
conflicting  rights  of  the  assignees  and  those  of  the  at- 


oecuioo  Mr.  Oaron  Ptrke,  in  dttiv^riof  tb#  opinidD  of  the  Court,  said ; 
**  This  U  a  prculkr  rtftii  of  actkm  oreitefl  by  tho  Itw  of  the  country, 
anil  w  ihitik  U  tmj  by  tlit  comity  of  natloot  b€  enforced  tn  thi««  ai 
SMch  tm  tbo  right  of  fan^igti  aMigooof  or  caralofa,  or  forrigo  corporationa 
Ippoinfi  or  omiod  ta  a  dlflbroot  w%j  ^om  that,  whkh  the  law  of  this 
mnti7  fWiutfm'*     Boa  aato,  i  355, 300,  400  ;  ikma,  j  565, 96IT. 

1  nolmw  V.  RocMea,  I  lohn.  Ch.  R.  185 ;  a  C.  90  John.  I'  t ; 

iloe  r.  Moroton,  6  ]liQii.9fil,  374;  lifOfmore'a  Dim*  N2,  !  o 

«,  Winiaim,  0  Pick.  R.  305;  lugraiuiii  a*  Q^jer,  13  Mim.  R.  141s  147  ; 
Goodwin  w,  J<m<a»3  Maai.  R.  517.  But  iot  eonCraOrr  v,  Amotj,  11 
Ifaaa  R.  21    9m  uto,  {  309,  dqIb  ;  pom,  $  908. 

•5  0aBdi,R«  5180,303.     8oo  also  Ogdoa  o.  Saaodofi,  It  Whaaton, 
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taching  creditors,  and  not  in  relation  to  the  bankrupt 
himself.  And  this  is  manifestly  the  light,  in  which  the 
doctrine  was  contemplated  by  the  majority  of  the 
Court  in  a  subsequent  case.  * 

^  422.  In  cases  of  partnership,  where  there  are 
different  firms  in  different  countries,  or  some  of  the 
partners  reside  in  one,  and  some  in  another  country, 
there  are  still  more  embarrassing  difficulties  attend- 
ant upon  questions  of  foreign  bankrupt  assignments. 
If  one  partner  is  declared  a  bankrupt  under  a  foreign 
commission,  his  share  and  interest  only  in  the  funds 
there  can  pass  to  his  assignees,  as  against  the  part- 
ners in  another  country.  And  of  course  they  must 
take,  subject  to  an  account  between  all  the  partners, 
and  stand  precisely,  as  the  bankrupt  does,  on  a  set- 
dement  of  all  claims  as  between  debtor  and  cred- 
itor. ^  Let  us  suppose  the  case  of  a  partnership 
in  the  British  West  Indies,  and  in  England;  and 
one  of  the  partners  resides  in  England,  and  becomes 
bankrupt ;  and  an  assignment  is  made ;  and  after- 
wards a  British  West  India  creditor  of  the  firm 
attaches  a  debt,  due  to  the  firm  in  the  West  Indies, 
and  procures  a  judgment  and  satisfaction  there. 
Can  he  be  compelled  to  refund  the  same  upon  a 
suit  brought  by  the  assignees  against  him  in  Eng- 
land? Sir  William  Grant,  in  a  case  of  this  sort, 
decided  in  the  negative ;  and  on  that  occasion 
seemed  to  have  great  difficulty  in  reconciling  his 
mind  to  the  decisions  upon  the  more  general  ques- 
tions of  satisfaction  obtained  abroad  by  a  creditor 
in  case  of  a  sole  bankruptcy.  He  held,  that  the 
bankruptcy  of  the  partner  resident  in  England  could 


Ogden  V.  Saunders,  12  Wheaton,  R.  359  to  365. 
Harrison  v,  Stcrry,  5  Cranch,  R.  289,  308. 
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noi  affect  the  partners  remaining  in  the  West  Indies, 
in  a  ccmntT}'  not  subject  to  the  bankrupt  law,  so  as 
to  devest  them  of  the  management  of  the  |)aTtner- 
ship  concerns,  or  of  the  disposition  of  the  part- 
nership pniiicrty.  If  they  applied  the  partnership 
assets  in  the  payment  of  the  piirtnership  debts ;  or, 
if,  in  a  legal  course  of  proceedings  against  them, 
the  debts  were  recovered  acconling  to  the  law  of 
tlie  country,  no  jurisdiction  could  exist  in  England 
to  force  the  partnership,  or  the  creditor  to  refund, 
what  he  had  so  received,  or  so  recovered.  Under 
such  circtimstances  the  foreign  partners  and  foreign 
creditors  must  be  left  to  their  general  rights  and 
remedies.*  The  same  doctrine  seems  to  bo  ac- 
knowledged in  other  nations,  wiiere  there  are  part- 
nerships and  partners  resident  in  different  cotm- 
tries** 

^  4ISS.  But,  whatever  may  be  the  nilc  in  relation 
to  foreign  voluntary  assignments  or  foreign  bank- 
rupt assignments,  for  thn  bimefit  of  creditors  gener- 
ally, there  is  no  doulit,  that  there  are  some  assign- 
ments, which  take  effect  by  mere  operation  of  law 
in  foreign  countries,  and  are  admitted  to  have  uni- 
versa]  validity  and  efli?ct  upon  [>er5onal  property, 
withotit  respect  to  its  locality.'  Such  is  the  case  of 
a  transfer  of  personal  property  arising  from  marriage. 
ThoSi  a  marriage,  contracted  by  citizens  of  Massa- 
chusetts, is  a  gift  in  law  to  the  huslmnd  of  all  the 
personal,  tangible  property  of  the  wife,  and  operates 
is  a  transfer  of  it  to  him,  wherever  it  may  be  situate, 
at    borne    or    abroad.       And   the   right,    thus    ac* 


1  «Mmiia  «.  iOBsr,  3  MofMK  1.  «U 
9  8e0ttiio,|aO& 
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(|uire(l  bv  the  law  of  the  matrimoiiial  dcMiiicil,  wiQ 
be  held  of  ])erfect  force  and  validity  in  every  other 
country,  notwithstanding  the  like  rule  would  not 
arise  in  regard  to  domestic  marriages  bj  its  oivn 
municipal  code.  This  doctrine  was  adverted  to  by 
Lord  Meadowl)ank,  in  a  very  important  case  already 
referred  to,  as  perfecdy  clear  and  established.  ^'In 
the  ordinary  case,^'  (says  he,)  "  of  a  transference  by 
contract  of  marriage,  when  a  lady  of  fortune,  having 
a  great  deal  of  money  in  Scotland,  or  stock  m  the 
bcinks,  or  public  companies  there,  marries  in  Lon- 
don, the  wliole  property  is,  ipso  jure^  her  hnsbufs. 
It  is  assigned  to  him.  The  legal  assignment  of  a 
marriage  operates  without  regard  to  territory  all  die 
world  over."^  Lord  Eldon,  on  several  orCTiff?«*S 
has  i;iv(*n  this  doctrine  the  fullest  sanction  of  his  on 
jiidi^miMit,  averring,  that  notice  was  not  even  aeoes- 
sciry  to  give  full  effect  to  such  a  title.'  The  same  doc- 
trine was  fully  admitted  in  Remsen  r.  Holmes;' and 
it  is  treated  by  elementary  writers  as  beyond  coitio- 
viTsy/  We  have  already  seen  that  foreign  jorirts 
press  th(^  dextrine  to  its  fullest  extent.' 

^  123  a.  It  is  principally  in  cases  of  volnniaiy  as- 
signments, made  by  a  debtor  for  the  benefit  of 
<Teditors,  or  of  involuntary  assignments  under  die 
Hanknipt  laws  of  a  state  against  a  debtor  in  \ 
that  questions  arise  respecting  the  conflicting  i^ 
of  creditors  (Concursus  creditorum)j  as  to  the] 


-  Ante.  ^^  5!>,  note ;  Royal  Bank  of  Scotland  e.  Cuthbeit,  1  BiMbl*^ 
Cns.  Appx.  4c*l.    See  niit'c,  $  3M,  397,  398. 

3  Sclkricr  r.  Davis,  2  Rose,  Bank.  Cat.  97, 99 ;  Id.  &  C  291. 317. 

3  \>0  John.  R.  aiJ7. 

*  'i  Hell,  Coiiim.  ^  V2i]t\  p.  CiM},  097,  4th  edit ;  Id.  fk  680^665^686;^ 
tiiit. :  Livenn.  Diss.  140,  §  223. 

^  Ante,  ^^  145,  140,  417. 
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ties  and  privileges,  in  the  distribution  and  marshalling 
of  the  assets,  when  they  are  insufficient  to  pay  all  the 
debts  of  the  i>arty.  We  have  already  had  oecasion 
to  take  notice,  that  gtnierally  in  cases  of  movable 
property  the  priorities  and  privileges  are  to  be  ad- 
jttsted,  and  the  distribution  is  to  be  made^  according 
to  the  law  of  the  domicil  of  the  debtor,*  founded 
npon  the  notion,  that  there  all  his  movable  property 
is  in  contemplation  of  law  concentrated,  although  a 
prt  of  it  may  be  locally  situated  elsewhere,  accord- 
ing to  the  maxim ;  Mobilitt  non  hnhent  scrptelam ;  Mo- 
bilia  tamqtiom  ossibiis  affita  personte.^  And  in  relation 
to  immovable  property,  the  distribution  is  Xo  be  made 
according  to  the  I^x  ret  siUt?  Exceptions  may  doubt- 
less exist,  where  the  law  of  the  country,  in  which  either 
mo^'able  or  immovable  property  is  situate,  prescribes 
a  diflcreni  rule,  which  must  then  be  obeyed.*  Simi- 
lar rules  will  govern  in  cases  of  voluntary  assignments 
by  debtors,  and  of  involuntary  assignments  under  the 
tmnkrupf  laws  of  a  state.  In  each  case  the  L^f  ^oci 
of  the  asMgnment,  or  the  bankniprcy  wll  ordinarily 
form  the  basis  of  the  priorities  and  privileges  attaching 
to  his  movable  property,  and  will  regulate  the  distribu- 
tion thereof  among  his  creditors,  at  least  if  that  is 
the  place  of  his  domicil,  and  of  the  mtus  of  the 
property.  If  the  property  is  immovable,  or  is  situate 
elsewherff,  the  Ltx  lad  rei  sit^p  will,  or  at  least  may, 
(govern  the  same.* 


«  Antti  f  393  to  f  396. 

9  Am*.  4  Mr,  877,37a 
.»  Aiitt,  i  3X1  to  }  328 ;  iKM,  f  4S& 
[^Bm  Rdlttlmfg,  Do  Difm.  flUtol 
Pl87| tt t  iiQi^ f  990L 

»  AM,4  aai,  asa, }  ass  to  4  400^  j  4Mto  Hio,  HIS  *«  H39- 
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^  423  6.  Priorities  and  privileges  are  indeed  ga- 
crall}'  treated  as  belonging  to  the  form  and  order  of 
proceedings,  and  are  therefore  properly  governed  faj 
the  Lex  fori ;  and  they  are  not  treated  as  Monging  to 
the  merits  and  matters  of  the  decision.  Rodenbo^ 
says  ;  Primum  utamur  vulgata  D.  D.  i/isfmctioiie,  qiid 
separantur  ea,  qute  litis  farmam  concemunt  ac  ordiiia- 
tionemj  separantur  ab  iis,  qwB  decisianem  out  \ 
Lis  ordinanda  secundum  marem  loci^  in  quo 
Ut  sijudicati  exequendi  causa  bona  debitoriM  didnkam' 
tur,  qui  solvendo  sit,  executio  peragaiur  eo  Ido,  ubi 
bona  sita  sunt,  aut  in  causamjudicaii  capiuahr.  Sin 
cesseril  foro  debitor ^  aut  propalam  desierii  ene  sot- 
vendo^  ut  isti  mobilium  capioni^  aut  uUi  ommo  cxe- 
cutioni  non  sit  ultra  locus,  facta  jam  ammum  cralito- 
rum  conditione  pari,  disputatio  de  privikgm^  ott 
concursu  creditorum,  venial  instituendoj  uhi  iMar 
liabuerit  domicilium^ 

^  423  c.  Matthaeus  (whose  opinions  have  Ims  >1- 
rea(W  in  part  cited  in  another  place,')  holdi,  that 
hyix)tlii:^atious  of  movables  are  to  be  gorcnied  bf 
the  law  of  the  domicil  of  the  debtor ;  and  hypocfeoa- 
tions  of  immovables  by  the  Lex  loci  rei  sUm.  la  in- 
spect to  priorities  and  privileges  between  hjpoAe- 
cary  creditors  upon  movables,  the  law  €^  Ae 
of  the  debtor  is  to  govern;  and  in  respect  to 
priorities  and  privileges,  between  hypothecaiy 
tors  upon  immovables,  the  law  of  the  situs  ray 
indeed  the  contest  solely  concerns  their  rigj^iaAe 
domicil  of  the  debtor.  Quantum  ad  kgesj , 
in  disputatione  de  protopraxiajudicati 


1  Rodcnburgr,  De  Divere.  Statut  tit  2,  ch.  5^  §  16 ;  S 
p.  47,  48;  ante,  §  325c  to  §  3125  f,  and  note, 
s  Ante,  $  325  i,  325  k. 
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hibenda  eM.  Si  bona  mobilta  debitoris  in  diversts  jwamn- 
dis  sint,  specianda*  sunt  leges  ejus  loci,  ubi  debitor  dom- 
ieilium  hahet.  Est  enim  vutgnium  apud  doctoresy  mo- 
bilia  sequt  personam^  et  idcirco  censeri  eo  jure^  quod 
obtinety  ubi  domicilium  persona  hnbet.  lUupie  si  in 
loco  domicilii  valet  pigmis  rei  mobilis  nudo  pacta  con- 
stitntum,  manente  possessions  penes  debitoremj  potior 
erit  in  pignore  i5,  cut  ante  res  ohligata  est^  licet  non 
sit  translnta  in  enm  possessio,  Et  si  creditor  aliqttis 
in  loco  domicilii  debitoris  privilegium  inter  jHrsonales 
habeat^  gaudebit  eodem  privilegio  in  en  ciritatCj  in  qtm 
debitor  tabernam  habuit  et  merces.  Contra^  si  in  loco 
domicilii  mobilia  non  habeant  sequelanij  nee  creditor 
privilegium^  frustra  vokt  utijure  alteriiis  civitatiSj  in 
qua  ntrumque  contrario  modo  se  habere  persptciL 
Quantum  vera  ad  preedia  attinet^  separanda  videlur 
hypotkeca  ab  eo  privilegio^  quod  quis  inter  ht/potheca- 
rios  exercet.  In  mstimanda  hyjmtheca  spectanda  sunt 
ejus  territorii  juruj  ubipreedium  sifum  est,  Itaque  si  in 
loco  domicilii  debitoris  preedia  obligari  jmssint  citra 
judicis  aurtoritatem^  preedia  vera  sita  sint  in  ea  promn- 
ciOf  ubi  oppigneratio  judirialis  desideratur^  frustra  ob- 
itndes  locum  domicilii^  ad  excludendum  secundum  cred* 
itoremy  cm  coram  judice  loci  prmlium  pignori  nexum 
est.  (^uod^  si  utrique  fumlus  rite  oppigneratus  sit^  dis- 
putetur  autem  solummodo  dr  frririlegio^  quod  alter  inter 
kypotheearios  in  loco  domicilii  debitoris  habere  se  didt^ 
htm  locus  domicilii  sjiectandus  ridetur :  quia  pririle^ 
ginm  illud  personam  concemitj/undum  autem  pignera- 
non  afficit.  * 
'^423il<  Bfr.  Barge  maintains  a  similar  opinion, 
a  distinction    between   ordinary  Xw.ns  and  the 


^t  XtltlMtti,  a«  Anecioiiibtit,  Lit.  1,  ctp.  ^\,  §  10,  d.  3(^  |i.  991, 1105) 
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[•rimiiirs  hitwitii  ca'diiors.  ••  The  vendor's  lien, 
I  vi\>  111 ,;  on  iIm^  movables  sold,  and  the  right  to  stop 
ilu  III  ///  ininsiiu  Tor  the  pauiient  of  the  price,  are 
|in\ilii:('s.  which  attach  to  the  subject  sold,  and  are 
in)\criic(l  hv  the  Ijx  loci  contractus.  They  are  dis- 
tiiiiruiNhtil  iVoiu  the  prcftTcnces,  which  a  creditor 
inav  claim  on  the  CNiatc  of  a  debtor,  when  it  is  dis- 
tributed luulcr  an  execution  sale,  or  general  coa- 
nnsus  of  his  creditors.  The  latter  depifnd,  not  on 
the  Lvx  lori  nmtraclfis,  but  on  that  of  the  place, 
where  the  movable  estate  is  ^V/io/i€ ^'wm  considered 
To  be  situated,  namely,  in  the  domicii  of  its  owner. 
The  Ijx  lori  contractus,  although  it  is  properly  in- 
\okt:d  as  betwei-n  the  parties  to  the  contract,  yet 
ii  is  considered  unjust  to  give  it  eftect  against  third 
jKirties,  the  creditors."^ 

^  4 J.  I  f.  Mr.  iJell  adopts  the  doctrine  in  itsfiiUest 
I  \teni,  that  an  assiiinment  in  bankruptcy  conveys  all 
ih(^  movabh-  property  of  the  bankrupt,  wherever  it 
may  be,  and  it  is  to  \n)  distributed  according  to  the 
law  of  the  place,  where  the  debtor  lias  his  domicii, 
and  the  proceedings  in  Ijaukruptcy  are  had.  Bui  in 
relation  to  innnovable  property,  that  it  is  to  be  distri- 
buted and  administered  according  to  the  territorial 
law.  His  lanirua^e  is  :  •'  The  great  rule,  on  which  the 
whole  (»f  the  doctrine  relative  to  the  international 
efh-ct  of  bankruptcy  depends,  has  been  completely 
fixed  in  all  the  tliret^  kingdoms  ujx)!!  a  general  prin- 
ciple of  the  law  of  nations;  namely,  that  the  per- 
Muial  estate*  is  held  as  situate  in  that  country,  where 
the   bankrupt  has  his  domicii :    and  that   it  is  to  be 


•  :{  BurLro.  Coii.in.  on  (V;.  ami  For.  Law,  Pt.  %  c!i.  20,  p.  770:  W.  ?- 
#*,  77:.»:  .-uiti.',  -  .*{*J7,  note. 
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administered  in  bankruptcy  according  to  tlic  rules 
of  the  law  of  that  country,  just  as  if  locally  placed 
within  it*  The  consequence  of  fixing  this  rule  is, 
that  a  commission  of  kmkruptcy  in  England,  or  in 
Ireland,  and  the  assignment  following  on  itt  or  a 
iequest ration  in  Scotland,  and  the  conveyance  to 
the  trustee,  have  the  eflect  of  transferring  to  the 
trustee  or  assignees  the  whole  jiersonal  estate  of 
the  bankrupt  ;  that  this  transference  defeats  all  [)re- 
ferences  attempted  to  be  obtained  by  the  diligence 
of  the  law  of  the  country,  where  such  estate  happens 
to  be  placed,  or  by  any  voluntary  conveyance  of 
the  bankrupt,  after  the  period  when  the  effect  of 
the  proceedings  under  the  bankruptcy  attaches  to 
the  funds." '  And  again ;  "Another  great  [xiint  in 
this  doctrine  is,  what  eflfect  shall  bi3  allowed  in  Scot- 
land to  a  different  decision  in  any  foreign  country 
from  that  which  has  been  adopted  in  these  islands  ? 
Let  it  be  sup[K>sed,  for  example,  that  effects  of  the 
banknipt  are  in  a  coontryf  in  which  the  sequestration 
and  the  conveyance  to  the  trustee  are  held  to  be 
of  no  force,  and  where  preference  is  given  to  the 
diligence  of  the  country,  in  which  the  effects  are 
situate ;  —  Is  the  creditor,  who  recovers  payment 
under  such  local  rule,  obliged  to  jiay  over  to  the 
trustee  in  this  eountry,  for  general  distribution,  the 
money  ho  has  received?  And  this,  again,  resolves 
into  two  questions, — (1,)  Whether  the  creditor  can 
claim  for  any  balance,  without  having  comnmni- 
eated  what  he  has  received?  and  (2.)  Whether  he 
is  liable    to   an  action  for  restitution  ?     In  England, 


1  f  Ml,  Cmm.  4  19^^  eM,«BS^  4tli  idit|  U  ^  681,683;  5th 
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where  there  is  no  provision  by  stat 
this  matter,  it  is  held,  —  (  1,  )     That 
itor,  who,  having    notice    of  the  be 
affidavit  in    England,    in   order    to 
cannot  retain  against  the    assignees 
ers.    (2.)    That   a  creditor  in    the 
would  not,  if  preferred  by  the  laws 
be  obliged  to  refund  in  England :  a 
all  events,    suc^i  a   creditor    cannot 
of  the  bankrupt  laws  in    England, 
nicating  the    benefit  of  his  foreign 
Scotland,  there  is  an  express  provis 
relative    to   payments   and    preferen 
policy  of  which  it  is  proper  to  explai] 
diction  of  die  Court  of  Session  doi 
eign    countries,    wherever   the    prin 
of   nations    does   not  operate,    or   1 
it  is  provided,  —  (1.)     That  the  en 
the  first  deliverance  on  the  petition 
shall  obtain  {)ayment  or  preference 
obliged    to    communicate,    and    assij 
the  trustee    for    behoof   of   the    en 
can  draw  any  dividend  out  of  the  fu 
of  the  trustee ;  and,  (2.)  That,  in  a 
he   claims  under  the  sequestration, 
be  liable    to  an  action  l)efore  the 
at  the  instance    of  the  trustee,  to 
said  security  or  payment,  in  so  fa 
tion  of  the  court  can  reach  him. 
as  already    observed,  be  doubted, 
actnicnt,  in  so  far  as  it  exposes  a 
lengc,    even  where    he    does    not 
sequestration,  might  be  held  to  in< 
iters,  not  apprized  of  the  bankruptcy 
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io  this  country,  but  who  having  recovered,  m  the 
usual  waj,  the  property  of  their  debtor  abroad,  should 
liavc  come  afterwards  to  Scodand,  Recently  the 
question  occurred  under  these  enactments,  whether 
a  loc*al  statute  in  one  of  our  colonies  abroad,  which 
was  said  to  proceed  on  views  of  local  utility,  did  not 
so  far  qualify  the  sequestration  statute  of  this  country, 
that  the  foreign  creditors  should  be  entitled  to  retain 
the  preference  they  had  obtained?  But  the  Court 
held,  that  the  preference  could  not  b*^  sup[X)rted.  As 
to  real  estate,  the  c^itatc  iji  land,  or  connected  with 
land,  there  h  a  difTereucc  of  principle  very  remarka- 
ble. The  real  estate  is,  not  like  the  iiersonal,  regu* 
latcd  by  the  law^  of  the  domicil ;  but  by  the  territorial 
law.  A  real  estate  in  England  is  not  held  to  b^ 
under  the  disposition  of  the  bankru|)t  laws  of  Scot* 
bnd,  if  the  proprietor  be  a  trader  there*  Nor  h  an 
heritable  state  in  Scotland  a  flee  ted  by  the  commis* 
sicm  of  the  Englbfa  law.  And  yet  the  spirit  and  (Kilicy 
of  the  laws,  considered  internationally,  sliould  open 
to  the  creditors  of  a  bankrupt  in  either  country  the 
power  of  attaching  his  real  estates*^^  * 

^  423/  In  regard  to  voluntary  assignments  for  the 
beucfu  of  creditors  with  ceriaiu  preferences,  they 
mast  (as  has  been  already  stated),"  as  to  their  validity 
and  operation,  be  governed  by  the  Lex  loci  con- 
trarins.  If  tlicy  are  valid  there,  full  operation  will 
ordinarily  be  given  to  tlicm  in  every  other  country, 
where  the  matter  may  come  into  litigation  and  dis- 
jssiou.  But  it  is  a  very  different  question,  whetiier 
cy  shall  bo  permitted  to  operate  upon  property  lo- 


3  IfoU,  Omm.  §  1^6,  (w  i»9,  (m,  4lli  edit;  Id.  p.  SdS^  08$^  SUi 
dit    6»o  L«ord  Elilofi*i  RenuirM  m  ^elkrig  v.  Duvib,  2  Bote,  E*  311. 
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cally  situated  in  another  country,  whether  movable  or 
immovable,  by  whose  laws  such  a  coaveyance  would 
be  treated  as  a  fraud  upon  the  unprefened  cieditDn. 
That  question   was  discussed  in  the  case  already  al- 
luded to,  where   an  assignment,    made  in  Alabama, 
giving  preferences  to  certain  creditors,  came  ooDater- 
ally   under    discussion  in  Louisiana,  by  wIkmc  laws 
such  an  assignment  would  be  treated  as  a  fraud.    On 
that  occasion  the  Court  said ;   "  We  find  no  difficolty 
in  assenting  to  the  proposition,  that  contracts  entered 
into  in  other  states,  as  it  relates  to  their  falifity  and 
the  capacity  of   the    contracting    parties,  are  to  be 
tested  here  by  the  Lex  loci  celebrati  onUndMM.    Tins 
Court  has  often  recognised  that  doctrine,  as  wdl  set- 
ded.     When  a  contract  is  entered   into   in  Alabama, 
in  conformity  to  the  local  law,  to  have  its  eflfects  and 
execution  there,   it  is  clear  the  courts  of  this  staB 
cannot  declare   its  nullity,  on  the  ground,   that  reel  a 
contract  would  not  be  valid  according  to  oar 
of  jurisprudence.     Such  would  be  the  case,  even  if  ( 
of  the  contracting  parties,  or  both,  were  not 
of    Alalxima.     If  Andrews,   for  example,   had  been 
a  citizen  of  Louisiana,  having  creditors  and  eAcfs 
both   here   and   in  Alabama,   had  gone  oicr  to  that 
state,  and  transferred  a  portion  of  his  pnqpeitj  diere 
to  certain    preferred    creditors,    such   a   transacdoB, 
as  to  its  legality,  would  depend  upon  the  law  of  Ab- 
bama.     But   if  such  a  citizen  of  Liouiaana  abosU 
immediatc^ly  afterwards  seek  to  avail  himself  of  tbe 
I)enefit  of    our   insolvent  laws,  a   diflerent  (pertkm 
would  present  itself.     Although  our  courts  migM  IKM 
he   authorized  to  annul   such  contracts,   as  tt>  dinr 
effects  between  the  parties ;  yet  they  might  wdl  io- 
quire,  whether  it  was  not  the  intention  of  the  Legi*- 
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lattire  to  aiTord  the  protection  of  the  irisolvent  laws  to 
$uch  oqIj,  aa  shall  have  al>stained  from  giving  an 
utidue  preference  to  certaiii  creditors,  in  derogation 
of  that  vital  principle  of  our  system^  that  the  prop- 
trty  of  the  debtor  forms  the  conimoo  pledge  of  his 
creditoni,  and  although  such  preferences  may  be  tol"- 
erated  by  the  Lex  loci*  If  the  legislature  has  thought 
pcoper  to  declare  sucli  a  condition  as  one,  upon  which 
shall  de|)end  the  right  to  claim  tbo  benefit  of  die 
iB0olvent  laws,  which  it  is  not  denied  they  had  au 
un<}uestionable  right  to  do,  then  there  is  aa  cod  to 
lUe  argument,  unless  it  can  be  shown,  that  the  mere 
residence  of  the  party  in  another  state  dispenses  him 
from  a  compliance  with  the  creditor."  ^ 

\  4S9  g.  Theae  aie  by  no  means  the  only  cases  of 
a  eooflict  of  lawB»  or  of  rights  growing  thereout, 
touching  permnal  or  movable  property ;  and  wliich 
ought  to  admonish  us  of  the  danger  and  difficulty  of 
attempting  to  lay  down  universal  rules  on  such  com^ 
pUcaled  subjects*  By  the  laws  of  many  of  the  na- 
ti(»u  of  continental  Europe  in  eases  of  coUiMion  of 
abips  by  accident,  without  any  iault  on  either  side, 
tbo  lois  is  to  be  sustained  by  a  contribution  by  botb 
ihips**  By  the  law  of  Kngland  in  such  a  case,  there 
k  no  contribution  whatsoever ;  but  each  party  is  to 
bear  bis  own  loss*  Bes  peril  domino?  Now,  let  us  sup- 
posCf  that  such  a  collision  takes  place  upon  the  high 
seas,  bsyond  anj  territorial  Jurisdiction,  between  an 


»  AodMwa  r.  flk*  Craditort,  II  Lotifa  R.  176^  417.     See  dio  3  Bell, 
Cmir.  $  1900,  p.«l84,e8S,6B6^itli  edit;  fd.  p^  601 » 688;  088,  Stb  edit 
•  Staff  on  Bftilm.  (  OOS;  Peten  t.  Wwrcn  Itmr.  Cflrop^f,  14  P*tei«, 

'  Story  m  Bdlm,  $  006, 610, 
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English  ship  and  a  foreign  continental  sUpi  whose  laws 
divide  the  loss,  and  both  or  either  of  the  diips  is  in- 
jured thereby.  How  is  the  loss  to  be  borne  ?  Will  it 
make  any  difference,  whether  the  proceeding  against 
the  ship  or  owners  for  redress  is  in  Eng^d,  or  in 
the  proper  continental  court?  If  the  right  depends 
upon  the  law  of  the  place,  where  the  proceedingg 
are  had  against  the  ship  or  the  owner,  then  there  will 
be  no  reciprocity  in  the  operation  of  the  rule.  In  a 
case  so  confessedly  novel  in  its  presentation,  it  will 
be  found  very  difBcuIt  to  aflSrm  any  groand  of  prin- 
ciple, upon  which  the  law  of  the  one  countcy,  rather 
than  that  of  the  other,  ought  to  prevail.^ 

^  423  h.  Considerations  of  an  analogous  natnie 
may  be  presented  in  cases  of  torts,  committed  on  the 
high  seas,  and  in  other  extra-territorial  places,  bj  the 
subjects  of  one  nation  upon  vessels,  or  other  movable 
property,  belonging  to  the  subjects  of  another  nation, 
where  the  laws  of  these  nations  are  different,  touch- 
ing either  the  nature  and  character  and  consequences 
of  the  tort,  or  the  rule  of  damages  applicable  thereto. 
It  is  not  easy  to  say  in  such  cases,  what  laws  ought 
to  govern.  The  most,  that  can  with  any  probalnlitj 
be  stated,  is,  that  in  the  absence  of  any  general  doc- 
trine to  the  contrary,  either  each  nation,  would,  in 
respect  to  the  case,  when  pending  in  its  own  tribunals. 


^  The  very  question  was  recently  presented  at  Havre^  in  Fmnce,  in 
the  case  of  the  steamer  ship  James  Watt,  an  English  thip^  which  wu 
seized  in  France  for  having  by  collision  run  down  a  French  ihipt  at  m. 
The  Court  of  Rouen,  it  is  said,  decided  against  the  right  to  wiM  and  do- 
tain  her.  But  the  ground  of  the  decision  is  not  stated.  See  alio  Abbott 
on  Shipp.  by  Shee,  p.  184,  note  z,  the  case  of  the  Maria  there  flifttedi 
See,  also,  3  Hagg.  Adm.  R.  169;  Id.  184;  Id.  944  See,  atoo,Tbe 
GcnL  Steam  Navigation  Co.  v.  Guillen,  11  Mees.  Sl  Wele.  877. 
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follow  its  own  laws  ;*  or  would  apply  the  rule  of  re- 
ciprocity, graotiog  or  refusing  damages,  according  as 
the  law  of  the  foreign  country,  to  which  the  injured 
ship  belonged,  would  grant  or  withold  them  in  the 
case  of  an  injured  ship  belonging  to  the  other  nation.' 
The  rule  of  reciprocity  is  often  applied  in  cases  of 
the  recapture  of  ships  from  the  hands  of  a  public 
cnemy.^ 


1  S^  Percival  v,  Hlckey,  18  JoKo.  R,  257* 

<  The  GireliUDo,  3  H^gZ-  ^^^*  K*  ^^' 

3  The  SAOta  Cms,  I  Rob.  R.  50;  2  WbatL  R.  Appx.  44,  45;  Tlie 
AMlBo,  *i  Crmtich,  R.  344.  In  the  case  of  the  Vernon,  1  W.  RotiitMon, 
Naw  Adoi.  R.  3](s  ^tucb  wna  a  case  of  cotlkion  beiweeo  a  Briliflh 
ship,  harinf  oti  t»oard  a  licenced  pilat,  and  a  forei^  ahip,  the  British 
ship's  pilot  betA^  in  fault,  Dr*  Loshinglcm  held  tiic  ownem  of  llie  Bht»h 
ahtp  nol  rMpootibte  for  tht  ^umfSi  upon  the  ground  that  the  foreign 
ship  —eking  the  remedy,  most  take  it  according  to  the  law  of  the  coon- 
try  where  the  suit  is  brought  Qucre,  if  thk  wit  n  case  witliin  the 
mMBing  of  the  Ealei  did  the  fiiiut«  apply  to  Ibrtsgn  ahipa  or  only  to 
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'  124.  HwiM.  -iisrcrjed  of  the  more  important 
,u^<-:' ns.  ^v:::..:i  z^v^  arizsen  respecting  personal 
::rorerv.  w.:-  .ir:-  iiex:  led  to  the  consideration  of  the 
perri-i'.Q  rr*  vrti^Q  hw  in  regard  to  real  or  immov- 
aht-!  rrncertv.  And,  here,  the  general  principle  of 
rhf  ^r.rrrr.rn  !;:w  is,  that  the  lai^-s  of  the  place,  where 
.su'ih  rr.ior.}  is  situate,  exclusively  govern  in  respect 
to  rh-  ::;z:.*s  '.'t  the  parties,  the  modes  of  transfer, 
<:tA  \\':  s^iliir.nirie-^.  which  should  accompany  them.' 
Ti,"^^  r:-:>:,  r'r.  ;:er*«:re,  to  real  property  can  be  acquired, 
pcir-'.d.  'ind  lost  only  according  to  the  Liex  rei  siUe. 
Thi-  i-  ::-n-r:lly,  although  (as  we  shall  presently  see) 
not  univL-rsaliv.  admitted  by  courts  and  by  jurists, 
forei:rn,  as  wt!I  as  domestic.  Paul  Voet  states  the 
rul^'j  in  a  hxuA  but  clear  manner:  Ut  immobilia  statutis 
lor't  rf'javlur,  iibi  sitaJ^  He  adds  in  another  place, 
Quifl  .;<  itarji/e  contcntio  ik  aliquo  jure  in  re,  sen  ex 
ipsa  Tf  fIfi.HcrnAf.nlf,  vtl  tx  coniractUj  vel  actione  perso- 
mli,  sf:d  in  rrm  srriphi  ?     An  sptrtabitur  loci  statuiumj 


'  Soo  oii  •;.o  s  r:/^';c:  cf  ir.ii  chapter  *2  Burge,  Comm.  on  Col.  and  For. 
I>aw,  Pt.  '4.'.':..  \.  p.  -40  tj  p.  "^TO:  4  Burge,Comm.  on  Col.  and  For.  Law, 
Pt.  %  ch.  4,  ;  r,.  p.  150.  6ic. :  Id.  ch.  5,  n.  11,  p.  171,  217  ;  Id.  ch.  13^ 
p.  o7f) ;  Fii:..x,  Conrlit  dc-3  L-:,.^,  Revue  Etrang.  et  Franc.  Tom.  7, 1740, 
>,  27  to  ;  .'37,  p.  2\*\  to  p.  230  ;  Li.  p.  :307  to  312. 

'  2  p.  Voct  Do  Stat,  i  C».  ch.  1,  n.  3,  p.  253,  edit  1715;  Id.  p.  307,  edit 
lf>}l.  —  Yet  we  -r'riall  see,  that  Paul  Voet  adopts  some  strange  notions  u 
to  the  forma  an-i  solemnities  of  instruments  of  transfer  of  real  estate, 
whether  inter  vivon  or  te=larnoiitar}',  holding,  that  the  lex  loci  actus,  and 
not  tlie  lex  loci  rei  sitae,  oujjht  to  {Govern.    Post,  ^5  442. 
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uhi  deminus  habet  domicilium^  an  statntum  rei  sitm  f 
Respondeo ;  Statuium  rei  siiit,^  Sir  VVrn*  Grant  lays 
down  the  rule  in  very  expressive  terms.  **  The  va- 
lidity of  every  disposition  of  real  estate  "  (says  he) 
"  must  depend  ujxin  the  law  of  the  country,  in  which 
that  estate  is  situated.^' ^  The  same  rule  would  also 
seem  equally  to  apply  to  express  liens  and  to  implied 
liens  ufion  immovable  estate.^ 

§  425.  And  here  it  may  be  proper  to  advert  a  lit- 
tle more  particularly  to  some  of  the  definitions  of 
foreign  jurists,  in  regard  to  personal  laws  and  to  real 
laws*  We  have  already  seen,  that  laws  purely  per- 
sonal are  those,  which  solely  affect  the  person,  with- 
out any  reference  to  property,*  Laws,  pimJy-real, 
directly  and  indirectly  regulate  pro(>erty,  and  the 
ri$;hts  of  property,  without  intermeddling  with, 
or  changing  the  state  of  the  pt*rson.^  There  are 
other  lawSt  again,  which  are  deemed  both  personal 
and  real,  containing  a  mixed  operation  upon  persons 
and  prr     "V     and  which  are  therefore  called  mixed.^ 


StaiDt  f  9p  eh.  1,  o.  3.  p.  253,  odit  1715;  Id  p.  a06| 


■_      IP,V 

^ypL  166L 

W^  Curu»  w,  Hiitton,  14  V«t,  jr*  537, 511  j  S.  P.  Chtpiiiiii  v,  Eobert^on, 
W  6  Paife,   R.  t7^7,  inO;  Elliot  r.  f^rd   Minta,  li  Madd.   R.   16;    Riit* 
f    wbiat)«  f.  VftfdaU  5  B«m.  6l  Crmw,  436 ;  B.  C  9  Btigb,  R.  33  to  88; 
poit,  )  428  to  S  444. 

s  S«c  ]  Boalltiioii,  fK  663  «t  0eq.68Gt,  S10;  Rodenburg,  Da  Direr*. 
Stat  tiu  2,  ck  5,  $  16  i  9  BoatleDoiit,  Apfnc.  p.  47 ;  1  Herui*  Opci^,  De 
CoMm.  Lcf.  f  4,  n.  64,  p.  150}  P.  Vo^  De  Sut  f  9,  cb.  1.  n.  3,  p*  ^^ 
tdit  1715;  U  p.  307,  edit.  IfiSl ;  ante,  {  323  to  $  338;  R  §  3413  to 
}374;  I  Bufge,  Comm.  on  C^l  ind  For.  Ijiw,  Pt  J.ch.  I,  p.  25»36; 
Cortii    r.  HyttOBf  14  Vet*  jn  5117, 511 :  Elliott  v.  I^rd  Minto, «  ^U^id.  R . 

la 

^  1  Bootlifiioia,  Prtfi.  G^n.  10^  p.  4. 

*  I  BoulleuoiVf  Piin.  04tt.  33;  p.  6 ;  Id,  Pr.  Gka,  31,  p.  7.  800  P.  VoH 
De  iHL  {  4,  ck  3,  R.  4,  p.  134,  ra%  edtt  lOESL 

*  I  Boiilkiioii,  Pho.  G^D.  15, 16,  p*  S* 

Canjl.  60 
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Thus,  a  particular,  law,  wluch  shall 
or  other  person,  ordinarilv  incapacitaaedy  w 
of  property  under  particular  cireumsttacn^  would  be 
deemed  a  mixed  la%v  ;  because,  so  lEu  as  it  aftcts  the 
particular  capacity  of  a  person,  it  is  penmaly  aad  ao 
far  as  it  enables  him  to  do  a  particolar  ad  respectiiig 
property,  it  is  real.^  In  illustratioa  of  dieae  distiBC- 
tions  Boullenois  considers  the  Law,  knowB  as  the 
Senatus-consiiltum  Velleianumj  piolubidiig  married 
women  from  making  contracts,  as  pisdj  penooal ; 
a  law  declaring,  that  no  person  of  foil  age  shall  dense 
more  than  a  third  or  fourth  part  of  Us  property,  as 
purely  real ;  and  a  law  alloifiing  a  minor,  (odiCTwise 
incai)acitated)  when  married,  to  make  a  testament  or 
donation  in  favor  of  his  wife,  as  mixed.^  These 
distinctions  are  very  important  in  examining  the  doc- 
trines of  foreign  jurists,  as  they  often  enter  rerj 
deeply  into  the  elements  of  their  partictdar  opinions.' 

§  426.  Now,  in  regard  to  laws  pardj  real,  Boulle- 
nois lays  down  the  rule  in  the  broadest  terms, 
that  they  govern  all  real  property  within  the  ter- 
ritory,  but  have  no   extension  beyond  it.    Lts  his 


1  1  Boullenois?,  Prin.  Gea  15, 16,  p.  5. 

2  1  Boullenois,  Pr-  Gen.  14,  15, 26,  p.  5, 6,  7;  Id.  Obwnr.  2,  |i.  35  to 
2h ;  Id.  Observ.  16,  p.  206,  Observ.  23,  p.  456,  457,  477, 488;  9  BoaDoi- 
019  Observ.  32,  p.  11.  —  This  definition  of  mixed  laws  k  given  bj  Boul- 
lenois, who  has  drawn  it  from  Rodenburg.  But  it  is  very  diflbrent  (m 
he  informs  us)  from  the  sense,  in  which  D'Argentri,  Boigimdni,  aad 
Voet  use  the  same  phrase.  1  BouUeDois,  Prin.  G^n.  16|  p.  5 ;  Id.  Oboerv. 
6,  p.  122  to  140;  Rodenburg,  De  Div.  Sut  tit  1,  ch.  2;  1  BoaUenoM, 
Observ.  2,  p.  25  to  p.  21) ;  Id.  Observ.  3»  p.  29  to  4a  See  tlH^  1  Fro- 
land,  M6m.  ch.  6,  p.  114. 

3  J.  Voet  has  devoted  a  whole  title  to  the  subject  of  peraonl,  led,  end 
mixed  laws,  which  will  reward  the  diligence  of  the  student  in  &  tfaoroagb 
persual.  J.  Voet  ad  Pand.  Tom.  1,  Lib.  1,  tit  4,  p^  2,  p.  38,  et  seq.  Tbe 
same  subject  is  elaborately  discussed  by  Froland.  1  FVolend^  Ittm  cL 
4,p.49,ch.5,p.31,ch.6,p.ll4. 


(EAL   PROPERTT. 


711 


I 


rielles  n^oni  point  (Pextension  dtrecte  ne  indirecte  hors 
la  jurisdiction  H  la  dffmination  du  Ugidaieur}  In  re- 
gard to  mixed  laws  ho  lays  down  ilic  nile  expressivdvt 
that  of  right  they  act  only  tiiKin  real  property  within 
the  territory,  to  which  the  persong  are  subject;  but 
that  sometimes  they  act  upon  real  property  situate 
ehewfaere ;  and  then  it  is  only^  herau.se  the  laws  are 
oonibitnable  to  each  other,  and  by  a  sort  of  kindred 
title  only,  (ci  tiire  de  palcrnitr  seulemeni.)  ^  Rodenburg 
lays  down  a  like  rule  in  regard  to  real  laws  (dismiss- 
iog  as  unneiressary  the  class  of  mixed  laws;)  Stniuta 
reolia  inier  ei  personalia  hoc  interest,  quod  iltn^  in  res 
scripiaf  territarii  sui  concludantur  mrtis^  hipc  extra  eas 
mm  el  Rectum  proiendani?  Paul  Voet  contends,  that 
no  peisonal  laws  can  regularly  extend  to  immovabie 
propefty  iitiiate  in  a  foreign  country  ;  Non  tamen  $ta* 
tuium  pifSomU^  sese  regukmter  extendet  ad  bona  mmo* 
bilia  alibi  sita ;  ^  and  he  treats  it  as  utterly  unim* 
portaotf  whether  it  assume  to  do  so  directly  or  indi- 
rectly, openly  or  consequentially.  /Veq}i€  hie  distin- 
gmm^  cum  lex  nan  distingtmi^  an  sese  extendut  statutvm 
dir€€ti  ad  bona  tMrm*ttrritorium  statnentium  sita^  an  tit- 
direcl^^  an  projmlam^  an  per  tansequentiam.  Cum  non 
sint  indireelif  imfraudem  legis  ant  siaiuti  permittendOf 
qum  dincti  mmt  prohMta*^ 


I  1  IffsUtiiou,  Pr.  G^n.  27,  p.  7;  U.  330, »  Firoliind  \mf»  flown  ihm 
ffik  ia  tr€0  nturt  brief  Urnnft.  Le  ■Utai  iM  ne  ioct  point  6t  ton  ier- 
filoiri,  1  Fmlftiid^  M^m*  15a  Aad  k%  tpplidt  il^o  ^Mtm  rule  to  loixcd 
■Ifttutai.    IcL  19T. 

i  1  BouUtiiobi  Ma.  Q^l  SfV  SI,  |l  0}  I  BdaUaaoiii  0\mm.  10,  ^ 

^  tLoii&nhwrg,  De  Dir.  Sutut  tit  ],  eh.3;  9  BouUenotiy  Appx.  p.  7; 
t  Bottllmoif,  lU;  fd.  ObM»fv.  d»  p.  IS};  U*  290, 
«  P.Voet,ftdaut§4,eli.2,A.a,p.ia3,odit.  1715;  Id.  p*  ia6^«da. 

^  P.  VoM,  Di  SiftL  M«  <^'>-  ^  ^  ^t  P^  Its,  ItM,  rdiv  1715;  po«t,$  Hfl. 
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^  Vid  (t.  Jt)lin  \  (M't  rt'solulely  maintains  the  same 
iJliinioii.'  D'ArixcutiT  holds  the  following  lan^ua^e. 
(^itff  nnliiu  (fu!  inij'Ut  suntn  hand  dubie  locorum  et  re- 
rum  simm  sic  spu  Unit ^  ut  alii.s  lesfibuSj  quam  terriioriij 
judintii  mm  possintr  HubtTiis,  after  remarking,  that 
the  luiiiKlatioii  c»r  the  general  d(xrtrine  is  the  subjec- 
tion t»t'  i!Vt*rv  man  to  the  laws  of  a  country,  so  long 
as  III!  continues  t<»  act  th<'re,  which  makes  his  act 
there  \ali(l  or  invalid,  accordini^  as  those  declare  it 
in\alid.  proceeds  to  say,  that  this  reasoning  does  not 
apply  to  innnt)val)h*  property,  which  does  not  depend 
iijKui  tlie  niire  A\ill  of  the  owner;  but  so  far  as  cer- 
tain characters  are  impressed  uj)ou  it  by  the  law  of 
the  connir\,  where  it  is  situate,  these  characters  re- 
main indi'lihh'  in  that  country,  whatever  dispositions 
the  hiws  of  other  countries,  or  the  acts  of  private 
perM»n>,  may  ordain  otherwise  or  contrary  ihereta 
Nor  wouhl  it  he  without  great  confusion  and  preju- 
dice to  the  country,  where  the  immovable  property 
is  >iiuate,  that  its  own  hiws  resj^ecting  it  should  be 
chanired  hy  such  dispsitions.  Fundameniumunitersa 
luijiis  diff'tn'tuc  diximus  essCj  ct  tenemuSj  subjeciionem 
htnniinim  infra  lueses  cujusque  territoriij  ifuatndiu  iilic 
auunt.  ijua'  facit^  ut  actus  ab  initio  validus  aui  nul- 
las,  (ililii  <ju()(/uc  valvrc  ant  non  valere  non  neqaeaU 
Sfil  luce  ratio  non  conn  nit  rebus  immobilibuSj  guan- 
do  ilhr  sjHctantur,  non  ut  dcpendentes  a  libera  dis- 
position* cujns(juc  patrisfamiliasj  vcrum  quatenus  certa 
note/'  If^r  cujus(juc  liiip.  ubi  sitasunt,  illis  imjntsstsre- 
prriuntur :  hce  nota'  manent  indclebiles  in  ista  Republicaj 


i  J.  Vopt.  ;..l  I'aii.l.  Tuin.  l,Lib.  l,tit  4,§  7,  p.  40;  ante,  {  54*;  port. 
::  \:i:\  a. 

-  IVArL'«  iitr.  I)..-  Briton.  IsQi:.  Art.  218.  Gloss.  C,  n.  8,  Tom.  p.  dSO: 
]M.i>i,      |;V.»:  LiM.riiioru's  Di^isert.  ;>  1)7,  p.  77. 
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(piicquid  atiarum  Civitaium  Leges^  aut  primtorum  His- 
posiiioHfS^  seais  aut  contra  staiuant;  nvr  enim  sine 
magna  confustot^  prmjudicioque  Heip.  ubi  sUee  sunt  res 
soli^  Lege$^  de  illis  laia^  disfposilionibm  tsUs  muiari  pos- 
sent*^  He  adds  in  another  place;  Cammwm  el  recta 
senlentia  esi^  in  rebus  mmobilibus  servandum  est  jus 
loci^  in  quo  bona  sunt  sita.'^ 

^  426  6,  C  tins  time  us  takes  the  common  distinction 
in  various  places  bt^tween  movable  projierty  and  im*  | 
movable  property,  alleging,  that  it  is  obsen^ed  as  a 
general  rule,  that  movable  property  is  governed  by 
tiie  law  of  the  domieil,  ajid  real  property  by  the  law  . 
of  the  siius  ret,  Ubi  pro  regula  generali  sermtum 
Juit^  ijuod  bona  mobiliu  sequi  et  regulari  debent  se- 
cundum  staluii  loci  domicilii  ejusy  ad  quern  periifient 
vel  spt'ctant^  immobilia  vero  juxta  staiuta  locorum^  ubi 
ilia  sunt  siia^  ui  communiter  tcnent  InterpreteSf  licet 
dicta  regula  rum  semper  locum  habeat? 


1  H«tMmtD0  Oottfllol  Img.  lib.  1,  Ut  3.  f  15 1  [nm,  ^  lia 

•  Uitli«rQ«»  Tool.  It  P.  I,  lib.  a,  tiL  13, 91,  s.  De  Succes.  &b  intefl. 

i  ChrirtioBaH  Tom,  %  Dccii.  5,  n.  I,  IS,  3,  4,  pu  7.  —  Mr.  FmXxx  on  thk 
•nbjecl  mjm  \  *"  Ottam  bi  t^Uei^iflii  hhum  eittite  dftiv  l*^teiidtic  du  xcrn- 
loiri,  piwf  loqcwl  tUv  %  M  rMnJut,  ^m  •xclyant  rftppbealkm  de  U  ioi  pei- 
I  dti  piroph^uii^  ou  ik  e«lk  do  Uou  oa  Picte  «  M  paM^  ( (Noiw  pttr- 
I  f4ni  bi«  4m  Vw^Vumikm  d«  ettit  dcmiira  \xk\\  mum  mm  l«i«tfrti 
^aMttUiiifltMideiiljnMtiidMdMlWtiidvlMfilo^  TtoUtM 
k  liflt  rteoMMM  pur  touts*  lei  wlioiMi  et  pmfbv^  pur  Im  sutDnr*. 
Noiw  citefoiia  BarfQndiH  (T^t  1,  iim  i,  Ji,  it|  h  H),  RodcJibur^  (Tit 
U  ebip-  S)i  i*^  Votrt  (Us  BfaMitti«i,  nect  4«  etp.  2,  d««  4  «rt  6),  ioMi  \Wt 
(A4  C  Tit  d*  ilKt  t  tt^'  3).  Abrab&m  n  We^el  (Art  X^w^  IH),  Chmtiii 
(DoetiloMB,  vol  %  tit  I,  d«e,  3,  n«1)),  BoulletMiji  (Avx  eittlroil«  citiN(»  au 
A*  IM  ei-dMMM,  «l  1 1,  p.  107),  Hfirt  fSoet  4,  f  9),  Haber  (N«»  15),  Cnunor 
(Obaerfttliow  lurii  Uotvtm,  tcmi.  V*  ob*.  IW:),  Poihi^  (Sixt  k  eon^ 
tWM  d'OrMuukSi  •         i  22^  ^  vt  34 ;  Wu  3,  no  i»l  K  Valtd  Liv.  2, 

chip.  B,  f  ia{  91  i  ^mmetittife^  \  70,  l>rott  pnv^,  $  17  et  i%\ 

lkflt(iim»Q«l,t  1*  ^^,  fi^  H  Pottelit  pkf{1^^mk  ^m  tnotifi  du  Cod* 
CtiriL  Loet^  t  If  p.  SHI  ;  V.  aitmi  to  dlicoiiri  du   tribon  Fitiro   ibid., 

GO* 
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§  427.  But  it  is  wholly  unnecessary  to  repeat  at 
length  the  opinions  of  foreign  jurists,  since  in  the 
main  proi)osition  they  generally,  although  not  uni- 
versally, concur,  (for  some  of  them  insist  upon  cer- 
tain exceptions,  to  which  we  may  hereafter  allude,} 
that  the  law  of  the  situs  exclusively  governs  as  to 
immovable    property.^       Pothier   has   laid  down  the 


p.  G13),  Meier  (P.  17),  MM.  Mittermaier  ($32),  Eichhorn  (§ 36),  TitUnaDo 
(Chap.  5),  Muhlenbruch  (§  73,  no  2),  Brinkmann  (P.  lOet  lI),Stor3r($374, 
424  et  suiv.,  et  surtout  $  428),  VVheaton  (Chap.  2,  §  5, 1 1,  p.  136),  Rocca 
(P.  104,  110,  118  et  122),  et  Burge  (RAgle  6,  L  1,  p.  25;  L  2,  p.  14,  26, 
78  et  840)."  Fmlix,  Conflit  des  Lois,  Revue  Etrang.  et  FraD^  Tom.  7, 
§  27,  p.  217,  218. 

1  The  learned  reader  may  consult  Livermore's  Dissert  §  9  to  §  162.  p. 
28  to  p.  106.  Ilertii  Opera,  Tom.  1,  De  Collis.  Leg.  §  4,  n.  9,  p.  125,  cdit- 
1737;  Id.  p.  177,  edit  1716;  Ersk.  Inst  B.  3,tit  2,§  40,p.515;  Bouhier. 
Cout  de  Bourg.  ch.  23,  §  36,  37  to  §  6:3,  p.  456  to  457 ;  2  Bell,  Comm. 
§  12(>t>  p.  GOO, 4th  edit;  Id. p.  687,688,5th  edit;  Pergusson  on  Marr.and 
Div.  305;  Le  Brun,  de  la  Communaut^,  Lib.  1,  ch.  5,  p.  9,  10;  D'Agaes- 
seau,  G^^uvrcs,  Tom.  4,  p.  660, 4to  edit ;  Cochin,  CEuvres,  Tool  1,  p.  545 
4to  edit;  Id.  Tom.  p.  555;  Henry  on  Foreign  law,  p.  12,  14,  15;  Id. 
App.  p.  196 ;  J.  Voet,  ad  Pand.  Lib.  1,  tit  4.  P.  2,  §  3,  5^  6,  p.  39,  40 ; 
1  Frolund,  M6m.  cL  4,  p.  40,  ch.  7,  p.  155 ;  2  Kaims  on  Equity,  B.  3, 
ch.  8,  §  2.  Mr.  Burge  on  tiiis  subject  says ;  "  The  sununaiy  givdn  in  the 
preceding  chapters  exhibits  a  great  diversity  amongst  the  laws,  which 
regulate  the  modification  and  creation  of  estates  and  interests  in  real 
property,  and  tlie  transfer  and  acquisition  of  it  The  law  of  the  place, 
where  the  act  making  the  modification  or  alienation  is  passed,  frequent- 
ly diifers  eitlier  from  that  of  the  place,  in  which  the  party  to  the  act  was 
domiciled,  or  from  that  of  the  place,  in  which  the  property  is  situated. 
It  becomes  necessary  to  inquire,  which  of  these  conflicting  laws  is 
selected,  and  what  are  the  principles,  on  which  the  selection  is  made. 
There  exists  a  ditforence  of  opinion  amongst  jurist  as  to  the  law,  which 
ou((ht  to  (^fovorn  the  decisions  of  some  of  tlie  subjects  comprehended  under 
the  titles,  which  have  been  just  mentioned,  when  one  of  the  conflicting 
laws  affects  persoub,  us  well  as  things,  or  where  it  applies  to  the  form 
and  solemnity  of  th«»  acte,  by  which  the  modification  or  alienation  of 
property  is  pjissed,  as  hoU  as  to  tilings.  The  primary  or  principal  object 
of  the  law,  or  the  comparative  degree  in  which,  in  the  one  case,  it  affects 
persons  or  things,  and  in  tho  other,  the  form  of  the  act  or  thing,  affords 
the  jrround,  on  which  some  jurists  consider  the  law  as  real  or  personal, 
and  accordingly  adopt  the  lex  loci  rei  sitaj,  or  the  law  of  the  domicile  of 
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rule  in  ihe  most  general  form,   declaring,    that    real 
laws    have   an    exclusive   dominion    over    all   things 


I 


tbftt  of  Ui>  plice,  m  which  the  act  ii  pssied  In  the  opinion  of  other 
juhjitt,  if  Ui«?  liw  of  die  •itus  be  prohibitive,  it  must  be  preferred  to  the 
pervontl  Uw  of  the  domicile  without  regard  to  the  object  of  tJmt  law^  or 
ill  tromediiite  effect  upon  the  ititus  of  the  peraoti.  There  \%  bow  ever,, 
so  difference  of  opinion  amoti^  them  in  adopting  the  lex  toci  rei  ffite 
in  all  qtte«tioii«  regarding  tfie  Diodif^CAlioti  or  ereatton  of  estates  or  lo^ 
tervfti  in  Immofable  property.  This  subject  docs  not  involve  any  of 
the  emuideratiotis^  which,  in  other  eaitea,  produe04l  that  difference  of 
The  law  prttnarily  and  principally  lifecti  things.  It  ib  wholly 
dent  of  the  staUis  of  persons,  and  is  strictly  a  real  law.  Tliere 
it  the  concurrenee  therefore,  not  only  of  thoee  juriflts,  who  give  the 
greilM  tfl^  to  the  litir  loci  rei  sitfl: ;  but  even  of  those,  who  are  diapee- 
ed  to  gt?r  such  an  elTect  to  lawg  alTecting  the  general  atatm  of  per- 
tons,  aa  would  greatly  control  tlte  oporation  of  the  lex  loci  rei  site. 
Thus,  according  to  the  definition  of  Rodrnburg  *  In  solis  nodaaijue  ret 
ftitati  dtapcNiitio  dirigttur,  ut  nulJum  intervenire  necesie  ait  actxua 
bomlfiii  itli  a1i<)UAm  concurrere  perionc^  operam/  tt  Is  eomprised  in  the 
nilc  laid  down  by  Burgundus:  ^fftatuta  rcattft  sunt^  quav  de  jure*  et 
eondttione,  seu  qualiiate  rei  div^ioniint  Statuto  reali  prt>po«itutn  eet  dirt- 
gem  res  ipeas,  eettieqtie  qualitntihus  dominla  aHicere.*  The  doetHne 
of  fXArgentr6  is  to  the  s^ne  r0ect :  *  Realia  sunt,  ut  quas  de  niodo 
dtfldefidantm  berediutum  coiistituuntur,  in  capita,  in  stirpea,  aut  talia. 
Item  de  iDodo  rerom  dons ndn rum,  et  quota  donation om/—*  fieni  illud.  ne 
bi  tettunento  legari  poaaet  viro  ab  uxort%  q^od  quidem  de  immobili- 
bna  con»t»tuit  et  robua  aoli,  ctsi  mixtam  ha  beat  do  perfi>Qis  con- 
•iderationem,  quaodo  impotentia  sgnatis  applicatur  rei  soli:  Nam  si  de 
nolilllbui  iolntn  qurreretur,  poaset  fideri  in  totum  case  personale/  Tlie 
ibxtswm  of  Du  Moulin  is,  •  In  his,  qoai  concemtim  rem,  vel  onus  rei, 
debet  Intpici  coniuetitdo  loci  ubi  sita  ret  ett*  Botillenoia  also  rnncura 
in  treating  tbote  Uws  at  real:  'Qui  afferte    *  nd  (?n 

fbant  letir  tort,  et  leur  destination  par  une   i  -r  ct 

md^odtntift  de  r^tat  pereonnel,  dont  rhornmr  eat  nr 
■etet  dd  eocnmerce  ciril,  encore  quo  quclqucfois  cc  »:  i ,;  ^.:  t^..»U 
i  fettt  peieonnel,  que  notit  avunt  cidevant  appell^  pur  politique  et  dis- 
UnetiC'  Merlin  matntattis  tJie  same  doctrine :  *  Si  I'objet  principal,  diret, 
fnoMiat  de  la  loi,  ett  de  regler  la  quality,  la  nature  det  biens,  la 
mtnlete  d'en  ditpoter,*  it  (t  a  real  law,  and  thtt.  Met  eiht  per  rapport 
aox  pefsoniMt  ne  tont  plot,  qne  des  cons^enete  ^loigiito  de  la  r^lit^/ 
The  eetale  or  Interett,  which  the  law  permits  or  prohibits  to  be  cre- 
ated fcn  iflH»ovab1e  propmy,  whether  it  be  by  substitution,  entail,  execa- 
tory  dtviee,  condition,  or  any  other  tpeciee  of  limitation,  may  be  con- 
inherent  in  the  pfoperty.    So 


quality  impftated  on, 
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submitted  to    their  authority,    whether  the   personsi 
owning  them,  live    within  the  territory,  or  without 

also  are  the  rules  and  limits,  under  which  the  pennMUon  ii  given.  Ac- 
cording to  the  doctrine  of  those  jurista,  who  are  tibe  most  diipoeed  to 
allow  personal  laws,  affecting  the  general  status,  to  eootidl  thoee  of  the 
situs,  the  law,  which  confers  on  immovable  propertf  iU  qoalitiesi  ia 
strictly  real,  and  prevails  over  the  personal  law.  Thus  Heitiiis  defines 
the  law  to  be  real,  when  it  impresses  any  certain  qoalitj  on  immovable 
property :  '  Rebus  fertur  lex,  cum  ceriam  iisdem  qnalitstem  imprimit, 
vel  in  alicnando,  e.  g.  ut  ne  bona  avita  possint  alienari,  vel  inaoqoirendo  e. 
g.  ut  doinini  rei  immobilium  vendits  non  aliter  acquintiir,niBi  &cta  fnerit 
judicialis  resignation  The  same  rule  is  laid  down  by  Mesteitiiis  and 
Burgundus,  and  is  followed  by  Boullenois.  These  jarisU,  in  treating  of 
the  solemnities,  which  the  law  requires  should  sccompany  ceitain 
acts,  distinguish  those,  which  are  *tanqaam  qnalitatea  rebus  im- 
pressffi.'  The  existence  and  nature  of  those  qualities  most  be  deter- 
mined by  the  law  of  the  situs.  It  is  conceived,  therefore,  to  be  indis- 
putable, that  the  law  of  the  situs  must  be  adopted  in  all  qaestions 
respecting  the  power  of  alienating  immovable  propeity,  or  the  restrie- 
tions,  under  which  that  power  may  be  exercised.  Hence,  aleo^  it  follows^ 
that  the  law  of  the  situs  must  prevail,  when  the  question  regards  the  ex- 
istence or  validity  of  any  substitution,  the  degrees,  to  which  it  majr  be 
limited,  the  manner  of  computing  those  degrees,  or  the  extent,  to  which 
the  power  of  alienation  may  be  restrained,  and  geneialljr  the  con- 
dition, to  which  the  persons  substituted  may  be  snbjeefeBd.  Upon  the 
same  principles  it  will  decide,  if  the  question  regard  the  acts,  which  are 
essential  to  render  the  substitution  or  entail  valid,  or  the  respective 
rights  and  liabilities  of  the  fiduciary,  fidei  commissaiy,  or  tenant  in  taiL" 
2  Burgc,  Comm  on  Col.  and  For.  Law,  Pt  2,  ch.  9,  p^  840  to  844.  Again, 
alluding  to  tlie  same  subject  in  another  place,  he  says;  **In  treating  of 
the  alienations  of  real  property  by  act  inter  vivos,  it  has  been  stated  is  a 
conclusion,  sanctioned  by  the  authority  of  jurists  and  of  judicial  decis- 
ions, and  most  consistent  with  admitted  principles,  that  the  capacity  to 
make  and  to  take  under  tlie  alienation  was  governed  bjr  the  law  of  the 
actual  fiiitus  of  the  property,  if  it  were  immovable,  and  by  that  of  the  don- 
icil,  if  it  were  movable.  It  is  admitted  by  all  jurists,  that  the  tiansAr 
of,  and  title  to  real  property,  must  be  regulated  by  the  lex  loci  rai  sit0 ; 
tliat  a  law,  which  prohibits  its  alienation,  is  a  real  law,  and  most,  in  what- 
ever place  the  alienation  is  attempted,  prevent  the  acquisition  of  any  title. 
It  necessarily  follows  from  that  admission,  that  the  character  and  eflfoct 
of  tlic  law  must  be  tlic  same,  whether  its  prohibition  has  relation  to  the 
quality  of  the  property  itself,  or  to  tlie  person  of  the  owner;  or  whsthsr 
tlic  prohibition  be  general  and  absolute,  or  partial  and  qualified,  or  i 
only  sub  modo.    It  is  a  quality  impressed  on  the  property  no  ksi^ 


REAL   PROPERTT. 


717 


the  territory.^  And  Vatie!  has  laid  it  down,  as  a 
principle  of  international  law,  that  immovables  are 
to  be  disposed  of  accurdinj^  to  the  laws  of  the  coun- 
try, where  they  arc  siluale.^ 

^  428,  The  consent  of  the  tribunals,  acting  under 
tlie  common  law,  both  in  England  and  America,  is, 
in  a  practical  sense,  absolutely  uniform  on  the  same 
subject.       All    the  autliorities,   in    both    countries,    so 


far  as   they   go, 

import,    that   real  estate, 


recognise 


tlie  principle 
or  immovaWe 


in  its  fullest 
property,    is 


exclusively  suljject    to    the   laws  of  the  government, 
within    whose     territory    it    is    situate.^       So    that 


I 


tbd  property  is  prohibited  to  be  tlieuatet]  iimler  particular  cireoiDstaneee, 
than  when  it  is  prohibited  to  be  alienated  undor  any  circutnelJinoee,  or 
wh«o  it  u  prohibited  to  be  alienated  by  and  to  persona  standing  in  cer- 
taiii  relations  to  eaeli  other,  or  by  persona,  who  aie  under  a  certain  age, 
or  who  are  in  any  situation,  which  by  the  law  precludes  them  from 
or  taking  under  the  alienation,**  4  Btirge,  CoQam.  on  CoL  and 
Uw,  PL  ^,  ch.  12,  p.  577 ;  Id,  p,  580  to  596. 
t  Pothier,  Coutum.  d*Orl^ns,  ch.  1,  $  2,  n*  23,  23, 94,  ck  ^  o*  5L 
i  Vftttel,  B*  2,  ch.  8,  illQ-,  Id.  |  103 ;  Chaptnaa  e.  Robeftmi, e  Paige, 
ltG27. 

>  The  iuthoiitiea  are  rery  mtmerouB,  in  which  it  has  been  decided,  or 
taken  for  graoled;  and  amoQg  tbeiii  in  Cugltind  ire,  8ill  v*  Wurawick,  1 
11.  lUack.  liai;  Hunter  e.  PotU,  T.  R.  41,  li^i  Phillips  r.  Hunter*  2  H. 
Blsck.  402;  Selkrig  v.  Davis,  2  Ro»o  Bank,  Caa,  p.  211;  2  Dow  R,  2:30; 
Copptn  iL  Coppin,  2  P.  Will,  290, 299 ;  Broadie  p«  Barry,  2  Vci.  and 
fL  190;  BirtwhisUo  a.  VardiU,  5  R  and  Crea/4U8;  2  BeU, 
0^0,  4th  edit. ;  Id.  p.  687, 5U)  edit ;  and  in  America  sre.  United 
a*  Crosby,  7  Cranch,  1 15 ;  Oarke  a.  Graham,  6  Whcaton,  R,  5177; 
Kerr  «.  Maaoii,9  Whaaton,  R.  S&l ;  Harper  e.  Hampton,  1  Hsfr.  tnd  John, 
R. 687|  GoodwiniL  JoiiW|3 Mass.  R.  4 14, 5ia ;  CuUflre.  Davirnpon,  1  Pick. 
R.  dl,  ^ ;  HolflMe  a.  Remen,  4  Juhiu  Ch.  R.  4m ;  a  C\  20  J ohn.  R.  254 ; 
Hosibrd  a.  Nichols,  t  Paige,  R.220;  Blake  v.  \VilUsuui,OPtck.  286;  MilM 
w.  Moreton,  (\  Binn.  R.  350.  See  alao  4  Cowen,  R.  510,  SS7,  iiole| 
Dwarris  oo  Stat*  6l9l>  080 ;  Wiles  r.  Cowper,  Wilcoa's  Ohio  Rep,  279 ; 
a.  C,  2  Haimneod,  R.  liM ;  Henry  on  Foreign  Law«  8,  !>;  McComrick 
p.  HuUiVint^  10  Wbesum,  R.  1SI2;  Darby  a.  Mayer,  10  Wbeslon,  R.  4li5i 
Cttftas  a.  BollOD,  14  Vea.  597, 541 ;  Ellioli  e.  Lotd  MktOtO  Madd.  R.  16; 
Ompmn  9,  Rebertaon,  6  Paige,  E.  689^,  630;  Cdettefell  a.  Dickens,  3 
Moore,  PHf.  Conn.  R.  116, 131,  1.12;  Tullech  e.  Hanley«  I Y.  4t  CoU.  Naw 
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we  may  here  fully  adopt  the  language  of  John  Voet ; 
De  realibus  quidem,  cum  plerorumque  consensus  sit^  id 
pluribus  docere  supervacuumjuerit.^  Indeed,  so  firm]/ 
is  this  principle  established,  that  in  cases  of  bankruptcy 
the  real  estate  of  the  bankrupt,  situate  in  foreign 
countries,  is  universally  admitted  not  to  pass  under 
the  assignment,  although,  as  we  have  seen,  there 
are  great  diversities  of  opinion  as  to  movaUes.*  And 
Lord  Eldon  has  gone  so  far  as  to  declare,  that  there 
exists  no  legal  or  equitable  obligation  (although  there 
is  a  moral  obligation)  in  the  bankrupt  to  make  a 
conveyance  thereof  to  his  assignees;  and  thai  the 
creditors  are  without  redress,  unless  by  way  of  rem- 
edy in  rem,  where  the  real  estate  is  situate,  or  by 
withholding  a  certificate  of  discharge  until  the  bank- 
rupt executes  such  a  conveyance.^ 

§  429.  Considering,  however,  the  diversity  of 
opinion  on  this  subject  among  foreign  jurists,  it 
may  be  of  some  utility  to  examine  into  the  appli- 
cation of  the  general  rule  in  some  of  its  more 
important  aspects.  We  shall,  therefore,  consider 
it,  first,  in  relation  to  the  capacity  of  persons  to 
take  or  to  transfer  real  estate;  secondly,  in  rela- 
tion to  the  forms  and  solemnities  necessary  to 
transfer  it ;  thirdly,  in  relation  to  the  extent  of  in- 
terest to  be  taken  or  transferred  in  it ;  and  fourthly, 
in  relation  to  the  subject-matter  itself,  or  what  are 
properly  to  be  deemed  immovables. 

^  430.  First,  in  relation  to  the  capacity  of  perscms 

1  J.  Voet,  ad  Pand.  Lib.  1,  tit  5,  P.  9,  §  6,  [k  p.  4a 

1  Sclkrig  V.  Davii,  2  Rose,  Bank.  Caa.97;  Id.  191;  9  Dov,R.  330, 
250 ;  2  Bell,  Comni.  G90,  4th  edit. ;  Id.  p.  687,  5th  edit ;  antiB,  §  403  to 
§  422,  §  423  u. 

3  Sclkrig  V.  Davis,  2  Rose,  Bank.  Cas.  97 ;  Id.  281 ;  8.  C.  9  Dow,  930 
250.    But  see  Stein's  case,  1  Rose,  Bank.  Cas.  469 ;  antfl^  f  493  a. 
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to  take  or  transfer  real  estate.  It  nmy  be  laid  down, 
as  a  general  principle  of  the  commou  lawt  that  a 
party  must  have  a  capacity  to  take  according  to 
die  law  of  the  situs^  otherwise  he  will  be  excluded 
from  all  ownership*  Thus,  if  the  laws  of  a  coun- 
try exclude  aliens  from  holding  lands,  either  by 
succession,  or  hy  purchase,  or  by  devise,  such  a 
tide  hrcomes  wholly  inoperative  as  to  them,  what- 
ever may  be  the  law  of  the  place  of  their  doniicilJ 
On  the  other  hand,  if  by  the  local  law  aliens  may 
take  and  hold  lands,  it  is  wholly  tm material,  what  may 
be  the  law  of  tlieir  ow  n  domicil,  either  of  origin,  or  of 


^  431.  So,  if  a  perscm  is  incapable  irom  any  other 
circumstance  of  transferring  his  iromovahle  prop- 
erty by  the  law  of  Uie  sitwsy  his  transfer  will  he 
held  invalid,  although  hy  the  law  of  his  domicLI  no 
such  [lersonal  incapacity  exists.  On  the  other  hand, 
if  he  has  cajKicity  to  transfer  by  the  law  of  the  siluSf 
be  may  make  a  valid  tide,  notwithstanding  an  in- 
capacity  may  attach  to  him  by  the  law  of  his  dom- 
icib  This  is  the  silent,  but  irresistible  result  of  the 
principle  adopted  by  the  common  law,  whichr  lias 
no  admitted  exception*  We  may  illustrate  the  [prin- 
ciple by  an  application  to  cases  of  common  occur- 
rence under  the  dominion  of  the  owumo  law.  By 
that  law  a  person  is  deemed  a  miiiort  and  is  incapble 
conveying  real  estate,  until  he  has  arrived  at 
ity-one  years  of  age-  But  by  the  law  of 
foreign  countries  minority  continues  until  tvven- 
|f-five  or  even  until  thirty  years  of  age.     Let  U5i,  then. 
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suppose  a  foreigner,  owning  lands  in  England  or 
America,  (where  the  common  law  prevails,)  who  is 
by  the  law  of  his  domicil  in  his  minoritj,  but  whoj 
is  over  twenty-one  years  of  age.  It  is  dear,  thatl 
he  may  convey  his  real  estate  in  England  or  Amer-  i 
ica,  notwithstanding  such  domestic  incapacity;  for 
he  is  of  the  age  required  by  the  local  law.^  On 
the  other  hand,  let  us  suppose  a  married  woman, 
who  is  domiciled  in  a  foreign  country,  and  by  the 
law  of  that  country  is  capable  of  alienating  her 
real  estate  without  the  consent  of  her  husband, 
owning  real  estate  in  England  or  in  America,  where 
she  is  incapable  of  alienating  it  without  such  con- 
sent; she  cannot  alienate  it  without  the  consent 
of  her  husband ;  and  her  separate  act  will  be  held 
ipso  facto  void  by  the  law  of  the  situs. 

^  432.  But,  however  clear  this  may  seem,  accor- 
ding to  the  principles  of  the  common  law  on  this 
subject,  a  very  different  doctrine  is,  as  we  have 
already  seen,  maintained  by  many  foreign  jurists  on 
this  very  point."  They  contend,  that  the  capac- 
ity or  incapacity  of  persons  to  transfer  property, 
or  to  do  any  other  act,  depends  altogether  upon 
the  law  of  the  place  of  their  domicil.  If  they  lave 
a  capacity  or  incapacity  there,  it  governs  aU  their 
property  elsewhere,  whether  movable  or  immovable. 
Thus,  Boullenois  maintains,  that,  if  a  man  has  im- 
movable property  in  a  place,  where  majority  is  at- 
tained at  twenty-five,  and  by  the  law  of  hb  domicil 
he  is  of  age  at  twenty,  he  may  at  twenty  sell 
or     alienate      such      immovable      property.      And, 


1  Sec  Saul  r.  Ilis  Creditors.  17  Martin,  R.  569,  S97. 
9  Ante,  §  51,  52  to  61,  G5;  1  Burgc,  Comm.  on  CoL  &  For.  Lrw,  Pt  1, 
ch.  1,  p.  21, 22, 23. 
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on  the  other  hand,  if  by  the  law  of  the  situs  of  the 
itnoiovabtc  property,  he  is  of  age  at  twenty,  but 
by  the  law  of  his  domicil  not  until  twenty-five,  he 
cunot  sell  or  alienate  such  property  until  the  age 
of  (w^enty-five,'  Rodenburg  adopts  the  same  doc- 
trine, and  maintains  it  with  abundance  of  zeai.^ 
After  hanng  remarked,  that  among  per^nal  statutes 
are  to  be  reckoned  all  laws,  which  aflect  the  state  or 
condition  of  the  person,  .such  as  laws  respecting  ma* 
jority,  the  paternal  power  over  children,  the  marital 
power  over  the  wife,  and  cases  of  prodigals,  he  adds; 
iJe  quibus  et  similibtLH  id  Juris  est^  ui  qnocumfpie 
transtulerit  persona  staiuto  loci  domicilii  iia  nffccta^ 
habiliUUem  aut  inhabdiiatvtn  adempiam  domi^  ciraim- 
ferai  ubique^  ut  in  universa  territaria  suum  sMutum 


i  19%  cttri(M»  dkfjnction  mmifitftiiifd  by  many 

jttn-  i   dea«rr««  notice.  —  Ttiejr  «y,  Uuit^  if  the 

loe«i  Iaw  lucot  liie  age  ol'  mijority  at  &  partkulftr  period,  and  declares, 
tbkt,  ttoul  tiio  ptrtjr  Nm  airiv^d  at  that  period,  ti^  tImJl  not  alitaate  kntnor- 
ibl«  pmpirrty,  — in  Uiat  ctac  th«v  local  law  fgoi^Ttm ;  for  it  doti  ool  turn 
upon  tb»  Wftm  hct  of  being  a  tnajor  or  not  But  tf  the  local  law  onl^ 
iBji,  titti  ao  peieoii,  wbo  k  not  a  nM^or,  ahall  alitnate,  th^n,  tf  Ui«  part^ 
ti  a  m^or  1»j  tb«  Itw  of  Ilia  domiett,  tlioQfh  not  by  tliat  of  thir  rai  a itH^^ 
ho  may  alieoalo  tbo  propartyt  hmemum  tltt  only  point  ia  majority  or  not! 
and  tliat  mii»l  br  i«c«ruin«d  by  tlio  Itx  donkilii ;  for  tJio  ataie  or  eapac^ 
ity  of  a  ptmon  by  tha  lavr  of  hia  domidl  axtmida  ov«ry  wtiora.  lloql]t-\ 
nob  ilwrlla  miirh  on  thii  diatioelioti,  ind  it  haa  r«c«ived  tiie  Mipport  of 
Morlim  1  fiooUonoiai  Obferr.  4,>  57 ;  Id,  Oboorv.  5,  p.  lOQ ;  Id.  Obtorv. 
12,  p.  175;  Id.  Obanv.  13,  p.  1H»;  Id.  Oktmt.  93.  p*  41111 ;  Id.  Obscrv.  2», 
p^  7«X)|  7U5,  riO ;  BoolWnob,  QiiwL  >r  1^2  Merlin.  Ri^fi^rtoiit;, 

TMaoMOt,  f  I,  fi,  art  0,  p.aia,  arL  tl,  ;  Id*  art  3;  2  KroUnd, 

llta  ^  m^L  p,  &H^m$i  Umtmotm,  Ihm  i  44*  fI3;  ld.H7i  48, 
|i,50t  Id.  t»  to  02, 11.38,90,001 

i  RodtaiHErf,  th  ih^,  Sul  tit  9^  ch.  1 ;  S  Bonlloooit,  Appir.  p.  10;  1 
BoQlkDoK  77, 71*,  151.  IS.V  im,  «9$;  1  Bnin  Optra,  Da  CoiUa.  Ug, 
H*  n*  ^P*  l^t  c^iL  1737 ;  Id.  p.  175.  «dit  1710;  lifOfmoro,  Diiaen 
i  81,  p.  10:  Id.  4  iU  p.  HKi  45»4l|,p.  lOf  Botibjor, CduL  d«  Bom^.ckM, 
t9l  to  f  101^  p.  |7t;  477, 478;  wm,U, 51  a,  4 58, }  » a,  }  Sa 
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excrceat  effectum}      Yet  Rodenbur^ 
this  doctrine,  in  regard  to  the  capacil 
to  make  a  will  or  testament,  which  1 
according  to  the  Lex  rd  siUB.\ 
others,   who  adhere    to    the    same 


1  Rodenburg,  De  Divers.  Stat  tit  2,  ch.  1 ;  2  ] 
ante,  §  51. 

^  Rodenburg,  De  Divers.  Statut  tit  ^  ch.  5,  n. 

p.  38, 39.     His  language  is ;  Sed,  ut  id,  quod  i 

nostras  tostetur  anno  etatis  decimo  qaaito,  sortiet 

in  rebus,  qufe  alterius  regionis  solo  inhereant,  in 

desideratur  etas  ?     Sit  dubitandi  ratio^  quod  dc 

capacitate  lata  lex  in  personam  concepta  etse  ▼!< 

cunquc  producenda  territoria.    Verum  contra  n 

dixeris,  quod  in  statutum  ac  conditionem  peiBoni 

ezpressim  directum  in  renim  alienationes  ant  alt 

solam  testamenti  speciem,  adeoque  circumBcriptin 

actum;  cujusmodi  Statuta  realia  esse  traditom 

proposito  conspicerc  est,  quod  immoto  persons  8 

tutelc  subducitur,  auctoritate  tutoris  non  specta 

tribuatur  nostratibus  hsc  testamenti  factio,  adec 

betur,  lex    personalis    dici  nequeat      See  al« 

Col.  and  For.  Law.  Pt  %  ch.  12,  p.  578,  57a 

Surge  has  well  remarked.     *'The  difficulty  oi 

tinction  arises  from  the  consequences,  to  wUcl 

to    import,  that  if  the  law  of  the  situs  prohi 

a  minor,  the    question,  whether   he    is  a  mim 

whether  he  is  competent  to  make  a  testament,  i 

by  that  law,  but  by  the  law  of  his  domiciL    Bi 

ited  an  alienation  by  a  person,  who  had  not  atta 

one  or  twenty-five  years,  or  any  other  age,  wl 

the  law  as  the  age  of  majority,  the  law  of  the 

the  competence  of  the  person  would  depend  on 

age.     But  without  further  pursuing  the  inquiry, 

made  in  the  former  volume,  it  may  be  considei 

Dumoulin,  Burgundus,  Pcckius,  John  and  Paul 

reported  by  Stockmans,  afford  authority  suffici 

elusion,  that  the  capacity  to  alienate  by  test 

established  by  the  law  of  the  country,  in  which 

is  situated,  and  by  that  of  the  domicil,  when  the 

regards  movable  property."    Ibid.    See  also  1  Bi 

For.  Law,  Pt  1,  ch.  1,  p.  21, 22,  23 ;  post,  §  483  i 

»  Ante,  §  51,  52,  53,  54,  CO;  1  Froland,  H 
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judwork   of  their  argument  is,  that  the  capacity 
and   incapacity   of    the    peison     must     be    uniform- 


I 


I 


lifna.  DIM.  47.^Hf5S,fvM;1l  Froltnd,  Mim  dat  Sdt.  p,  1576 
to  p.  15D4;  Merlin  Repertoire,  TesUincn^  j  1,  5,  art.  3,  p.  517,516; 
1  BouUenois,  Obier^*.  6,  p.  127  to  p.  140;  1  BouUenoia,  Obsorv.  28)  p. 
70S  to  p,  731,  — Thii  ii  mMXi\Cml}j  the  opinion  of  Mr  LivormorA,  (Dims. 
p^  40  to  p*  49;  14  p^  48  to  p.  57).  Bo  of  Morltn,  (Repertoire,  Majontf, 
\  5;  Autohiation  MariuUe^  §  10,  art  *2;  ld«  Puiwmlucg  Piirternellc,  *^  7, 
p,  149  to  Ufi);  of  Prolftnd,(l  Frolnml,  Mto.  dcs  Sut  p.  156,171; 
tl  FVoUnil,  M^m.  dei  StaL  p.  |fi95);of  Bouhjer,(Houh)er,CouL  li-s  Bourg* 
ck.  ttt  i  90  to  tMl,  p.  4(>1 ;  Id.  oh.  U,  4  1)1,  &c*  p*  47(3;  M  1  BoiiUcnoia, 
Obmvf,  98  p.  724};  of  Pothicr,  (Pothier,  Couu  d'Orkaiu,  ch.  1,  §  I  n.  7, 
p.  9);  of  flubcruii,  (Ilubcruf,  Lib.  1,  tit  3,  §  19;  anto,  §60);  and  of 
ff^ninf,  (Hertti  Opem,  Tom.  1,  I>o  Collui.  $  4,  n.  8,  p.  193;,  194,  edit 
1737;  Id.  p.  175,  edit  1714)  Merliji  in  another  pla^e  idmiii^  thai 
a  taw,  which  prohibits  a  prodi^  from  making  ft  teaUment,  is  peiaoiMli 
but  at  flie  iKnia  time  it  will  not  prefent  the  prodigal  from  making  i 
▼ilii  wlH  oT  lamofftblo  propeftjr  in  a  foreign  ooantry*  which  allows  K 
(aa  m  Boiirboiirf  >;  for  whieh  he  giv«a  two  reaaona ;  fim,  that  a  law  b 
real,  which  pcrmita  one  act  to  be  done  by  a  peraoni  who  ia  otherwise 
uieapablo;  and  Hecondly,  becauie  a  real  law  always  pre vaihi,  when  it 
in  eottflict  with  a  personal  ktw.  He  appliea  the  aanie  role  to  an 
ipated  aoii,  who  cannot  by  tiio  law  of  hia  domic il  make  a  tea* 
but  yet  may  alienatu  any  of  his  property  acquired  in  Hainan  It ; 
iir  In  lawa  fonn  an  exception  to  the  geneisl  ioeapaeity  of  the  eon,  and 
dMidbre  they  nw  ival.  Merlin,  Repertoire,  Taeimment,  §  1,  n.  5,  art  1, 
p.  310.  Thii  opiaion  aeeotf  to  coincide  with  tlial  of  Hertiua,  (1  Ifcnii, 
Opera,  De  CoUia.  Leg,  4,  n*99,  p.  1^,  edit  1737 ;  Id.  p.  16S,  edit  17l<i) 
It  iienie  alee  eupported  by  Rodenbnrg,  (Rodcnburg,  Dc  Div.  Stat.  P.  I, 
til.  It  ek  3(  9  Roollonoia,  Appa.  p.  4,  5, 6^ cttiMl  by  MeiUn,  obi  iupni.)  — 
Hm  Medio  eaya,  thati  if  by  the  lawi  of  the  ooontoy  of  hia  domici)  an 
ipaM  eon  caniipt  make  a  teatamrnt  and  by  the  laws  of  another 
be  baa  a  gUMml  capacity ;  in  »uoh  a  caae  auch  lawa  art  per- 
mmti  and  in  eooflict,  aad  IhHvfNi  the  law  of  the  domieii  ia  to  govern. 
Id.  p*  311.  See  alee  I  Beolleiioia»  Qbeerv.  S,  p.  77, 7S.  Boulle* 
laya  down  soom  nilee  npoo  this  subject  which  seem  also  to  have 
ifod  the  afpPobalioB  of  Bouhier.  (L)  Wheo  the  pemooal  statute 
ef  the  donkil  k  In  eonlbct  with  the  prjivonal  siiliilo  of  aoolJier  place, 
the  Uw  of  the  domkil  is  lo  pre?ail  (2,)  When  the  peneonal  etatixte  of 
the  dooucal  la  hi  eonflict  with  the  real  statute  of  the  same  er  SMlher 
plaot^ilykldatotbonAlaiilalA.  (a)  WlMaihoiealililiileof  thedemiell 
is  in  ooolltel  with  the  real  ilatttle  of  Iho  itoi  of  the  proporty,  Mch  one 
has  its  own  authority  in  its  own  territory.  I  BooUeooK  Pr*  QkL  9^  90, 
31 ;  Id.  Obaer?.  5,  p.  181,  ld9|  fiouhier.  Gout  de  Bourg.  ck  23, 4  90 
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ly  the  same  every  where ;  that  1 
domicil  ought  to  regulate  it;  and 
be   utterly    incongruous    to    make   a 

;  place  a  major  in  another,   thus  invi 

'-  opposite  personal  qualities.^ 

^  433.  This  notion  is  combatted 
and  ability  by  other  foreign  jurists, 
have  been  already  alluded  to.'  Bi 
that  personal  laws,  as  to  capacity 
govern  all  personal  acts,  such  a 
tracts.  Nam,  (ut  Imola  et  Cast 
qui  inhahilis  est  in  uno  loco,  etiam 
inhubilis ;  quod  utique  accipiendum  eSi 
inhabititate,  quae  a  statuto  personali  p 
tus  persotuUes  dirigiiur?  But  in  regj 
property,  he  says,  that  it  is  sufficien 
be  of  the  age  required  by  the  law 
authorize  him  to  make  a  valid  trans 
may  be  incapable  by  the  law  of  hij 
language  is  ;  Quippe  (sicut  Bariolus  ei 
persons  ad  actus  personales  non  trahit 
sitas  extra  territorium.  Proinde,  si 
aliquid  circa  rent,  jam  non  respicieVi 


OT),  p.  4()1 ;  Id.  ch.  24,  §  91,  &c.  p.  476;  Liven 
59.    See  the  opinion  of  Grotius  cited,  post,  §  479. 

1  Mr.  Henry  says,  that  the  personal  statutes  of 
directly  and  by  comity  on  immovable  property  sit 
decree  of  lunacy  may  by  its  efiects  deprive  a  pari 
ate  his  foreign  property;  and  so  of  the  disabil 
ruptcy.  Henry  on  Foreign  Law,  15.  This  see 
doctrine  of  the  common  law. 

9  Ante,  52,  53,  54,  54  a. 

3  Burgundus,  Tract  1,  n.  7,  8,  p.  19.  See  als 
Stat  tit  2,  ch.  1 ;  2  Boulleuois,  Appx.  p.  11, 13;  J 
p.  127  to  131;  Id.  p.  199,201,202;  Liverm.  Dii 
51,  52;  Bouhier,  Cout  de  Bourg.  ch.  24,  §91,9 
478. 
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turn,  qucmjbris  assumpsit ;  sed  an  manripens  in  ed  sit 
ctmd^itme  qaam  bonorum  situs  ipse  reqrtirit,^  And 
again ;  Et  tpiidem  eodem  modoj  quoties  de  jure^  tet 
sermtuie^  aui  libertate  persoiw  ipi^mttir^  item  de 
Jhcultate  &d  res  persmales  constituta^  respondendum 
erit  secundum  cmiditionem  per.ton<B^  quam  indnit  in 
loco  domiciUi.  Et  contra j  ergo  si  dejure  m  fiicultate^ 
qu€t  a  ft  ipsA  prqficiscitur^  item  de  ejus  servitutCj  atqtte 
HberMe^  plane  ad  leges  situs  speetme  oportet.  Cum 
enim  umeuique  procincim  sum  propria  sint  leges j  pos- 
sessionihts  injnnctas  otque  indictaj  sane  incc^focitas 
fms  adepta  in  comiderationem  venire  non  potest ;  sed 
omsHSf  $he  quaKtas^  sive  persowe  habilitasj  quoad  ea- 
dem  bona  pertinet^  a  loco  sitfis  projkiscttur^  Bartolus 
affirms  rtte  same  doctrine.  Cum  estj  quod  de  aliquo 
jure  descendente  ex  re  ipsa  sermri  eonsuttndo  vel 
stalsslum  hci^  uki  est  res.^  Boullenois,  after  some 
fltictaatians  of  opinion,  comes  to  the  result,  that  the 
capacity  to  make  a  testament,  so  far  as  it  regards  the 
persNMi,  18  personal ;  but  so  far  a<i  it  regards  immova* 
Wes,  IS  real,  and  governed  by  tlie  hiw  of  the  situs  of 
the  property-* 

^  438  a.  Stockmans,  Diimoulin,  Bouhier,  Paul 
Voet,  and  John  Voet  maintain  the  same  opijiioii«^ 
Dttmoulm  sap ;    Aut  Haiuium  agit  in  rem,  et  quaeusih 


r 


1  Durirundiii,Tmct  ItiwS,^  Id;  uMti  ^*  Livenn.  Wim-  $  17,48, 
51,  £1. 

M^  taO}  Id.  ObMT, 9, p.  UOi  mmt^ZIX 

^  fitttd.  ftd  Cod.  Lib.  1,  tit  1,  n.  HT;  ButoL  Opir*  Tom.  7,  p.  S. 

^  tB0iiIbMii,ObMr.90,p.718,719^7»l  8^14  atMMirA^SI.^ 
a8,Si»IOI,108L  8MilioM«rliii,R«p«rt  TMuntai,^  1,il  8,ttrt  1* 
p.  3l0t  Cocklo,  (£QVT«tp  Tom.  4,  p.  5&S^  Ito  odit 

^UimbDioLf  49  lof  A|i.a8,S8,JM;  I  Fiolfttid,  Mte.  d«a  Stet 
p^  e&,mi  %  PralMidt  doi  SUL  p.  819 10  B93;  4  Bnr^,  Comn*  OB  OnL 
•ad  Pbi;  Lnr,  Pt.  &  di.  titp  p.  iS79 ;  Me,  i  438,  BOia 

6P 
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que  verbonim  formula  utatuTj  semp 

ubi  res  est^      Si  statutum  dicat,  qu 

non  possit  testari  de  immobilibus,  I 

spicit  personam^  nee  agit  in  perst 

nee  in  solemnitatem  actus^  sed  agU 

finem  eonservandi  patrimonii^  et  sic 

idem  est,  ac  si  dictum  essetj  immobil 

nari  in  testamento  per  minores.       I 

inspicietur,  sive  persona  subdiia  dtj 

mans  says ;  Jampridem  Pragmaticar 

fori  invaluitj  ut  ubicumque  agitur 

nationej  mancipaiione,  investura,  st 

translationis  et  acquisitionis  modis^ 

loci,  ubi  res  sittB  sunt,  sive  questit 

alia  qualitate,  habilitate,  vel  inhabi 

agatur  de  statuto  verbis  ifi  rem,  sive  i 

concepto ;    cum  effectus  ipse,  potius 

dendus  sit,  qui  prorsus  realis  est,  91 

transferendis  et  mancipandis  qwerix 

ab  lioc  effectu  statutum  omne,  quod  , 

rem  deducit,  pro  reali  habendum  j 

Paul  Voet  adds,  that  personal  law 

extend,    so    as    to  affect   immoval 

foreign   country,    either  directly  o 

John  Voet    has   gone    into    an  el 


1  Molin.  Conim.  ad  Cod.  Lib.  1,  tit  1, 1.  l,Coi 
3,  p.  550 ;  Li  verm.  Diss.  §  81,  p.  69. 

3  Molin.  Comm.  ad  Cod.  Lib.  1,  tit  1, 1. 1,  Co 
p,  556 ;  post,  §  475 ,  Boiihier,  Cout,  de  Bourg.  ( 
476,  477,  478 ;  1  Froland,  M6m.  des  Stat  p.  65. 

3  Stockmans,  Dccis.  125,  d.  9,  p.  263;  ante,  { 
p.  52,  53 ;  2  Burge,  Comm.  on  Col.  and  For.  1 
864. 

4  P.  Voet,  de  Stat  §  4,  cli.  2,  n.  7,  p.  124,  edi 
J  661 ;  ante,  §  54,  note.  —  Paul  Voet  admits,  th 
pany  the  person  every  where,  as  to  property,  n 
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Uou    of    the    subject     and     jjositively     denies,     that 

Ipemonal  laws  can  operate  out  of  the  territory.  Nid* 
Id  (amen  ratione  (nays  he)  sufficictUe^  cum  hcsc  mtaniur^ 
ncc  a  iegibus  Romanis  huic  8enien(m  pairoctnium 
aecedere  passit ;  verius  est  personalia^  non  magis  quam 
fealia^  territorium  sUUutntis  posse  excedere^  sive  directo^ 
ta'tJe  per  romequenham.  And  he  [>roceeds  to  put 
|rery  j>ointed  iniiuiries,  whether  any  foreign  country 
^will  permit  its  own  territorial  laws  to  be  overthrown 
by  the  laws  of  another  country,  on  the  subject  of 
pnxligals,  infamous  persons,  minors,  illegitimacy,  or 
legitimacy  and  heirship.' 

^  433  6*     Christiua^us    adopts    the    same   opinion. 

}uodcum  de  rebus  soti^  hoc  est  immobilibusr  agiiur^  et 

rsa  diV'Crsarum  possessianum  loca^  et  situs  propo- 

<iir,   in    acquirendis^   irans/erendis^  et  asseretidis^ 

itntis,  et  in  controversia  quo  jure  regutUur^  certissi- 

in  usu  ob$ervationtm  esse  noti  satis  juris^  esty  id 

d^pluribus  spectari^  quod  lad  est  vel  situs^  et  suas 

teges^  Matuta  et  comuetudines  servandos  fore ; 


of  which  l>e  ifl  ft  nibjecti   but  not  mi  to  tiif  pfoperty  elie^ 

Staltititiii  ptnooftle  ubique  locorum  petioiiaio  comiuttir,  in  or- 

ft4  horn  Intm  t«rntoriiim  •taliieiittt»  ubt  {lettofia  tfl^u  dc^mtcilium 

Bbet    NoQ  tuneQ  ftamtuoi  p#rMmftl«aet«  exu^ndtt  ail  boD«  tmmubtti% 

klibi  iiu.     F.  Voft,  DeSUt  {  4,  cb.  2,  IV  <S,  p.  J23,c«iiL  17J5;  Id.  p.  138, 

F^dit  1G61.    In  aoothef  place  b«  Mji;  Immobilia  sunitia  loci  f«^ntur, 

[fibi  tJU.    P,  VofX,  D©  Stotat  4  9,  cb,  1,  iw  I,  ji.  252,253,  edit  17  J5 ;  Id.  p. 

\  307,  edit   imi ;  mUi,  $  54«  oolei   post,  j  475^  483  b ;  uite,  $  5^ 

^53 1 ;  a  P.  J.  Voet,  id  Piod.  Uh.  Mit  I,  f  2,  !►,  p.  4a 

i  J.  Vo#t,  td  Pttid*  Uh.  t,  tkL  4,  $  7,  Pm  %  Do  SttL  p.  40,  cited  at 

,  ante,  i  54  a. «— Tbm«  are  aome  jitrifti,  who  adopt  an  intermediate 

nnioa,  Mdiof .  that,  in  order  to  timnifrr  real  propettj,  Ibe  party  muat 

afe  Cftpacily  according  to  the  lex  domiclHi  and  tbe  loji  rei  aitS!.    Tboa, 

'  In  tlw  country  rei  attia  the  afe  to  convey  ia  twonty-one  yeart^  aiid  in 

m  eoumy  of  the  dotnictl  the  age  ia  twenty-Si^  yeaie,  a  party  cannot 

[ooBfey,  althoogb  he  ie  twenty-one  yean  of  afi,  nor  noleea  he  ia  twenty* 

rive.    Ante,  f  43i^  note ;  aote,  $  d8& 


>:  '>  'u  :  f.{  7/-f7,r  rumsquam  ftstesias  sii prater 
y  •  V*  .>;'-^. .  ?*^viii»  if  «qiiallT  direct.  E$enim 
vvr./'C'  V  Jf?.  'i-r.  £,::  »*f#iL  exiemdatwr  ad  bona  in  alw 
r^/^tfv'v^  *vjc.  t/v*  !:•>.?•{:-*€  ittca jms Sspodth.*    Bomm 

''/r     .   /^n  Mfi^   Y't  jMTHcmiLm,  h&heat  locum  in  hcmis 
fKiPtiii  ifi  U/nU/riti7n  r.aiv^fO^m/Bu  ei  nan  in  aliis.^ 

'.  i'"A.  'IV.  fr^'ni'vjh  r4  iJiese  latter  jnrists  is 
,;j  '/Mnf:t4t:urf:  y^vh  mat  o»f  the  common  law,  as 
>Au'>A\  \ViV:f] :  and  h  has  been  fiiUy  reoocnked 
:tt  hu'jlhuii,  ill  a  recent  case,  of  which  we  hare 
\th^  fff/ji'-jffu  to  take  notice  in  another  place.^  Upon 
»fi;ii  'Ky^a^ion  Lord  Chief  Justice  Abbott  said;  "TTie 
ttiU:  ii>  to  tin;  law  of  domkril  has  never  been  ex- 
u-mUA  to  Ti"'i]  property :  nor  hare  I  found,  in  the 
'J< :'  i^iofi':  of  Westminster  HaU,  any  doctrine  giting 
;i  rjHinU'Hiiurtt  to  the  idea,  that  it  ought  to  be  so 
ixn:ii<\t:i\.  'I'here  U-ing  no  authority  for  saying, 
tijaf  th';  rij.'hl  of  inheritance  follows  the  law  of  the 
(lorninil  of  the  parties,  I  think  it  must  follow  that 
ol  tlie  country,  wliere  the  land  lies."  The  same 
(lortrine  was  concurred  in  by  the  other  Judges.* 

\  'lo/i.    Scrcondiy    in   relation    to    the    forms    and 
^olmniiiHs  of  passing  the  title  to  real  estate.^      We 


'  Cliimtiii.  J)(.'<;iH.  .'),  Vol.  2,  p.  4;  1  Boullenois,  Observ.  6,  p.  137  to  pi 
110. 
"  Trrk.  <  )|)cr.   Dr  'rcHtnin.  Conjug.  Lib.  4,  ch.  8,  o.  5,  p.  619^  adit 

•I    liliMII. 

*  M.  n.  <;,  7,  p.  r»m 

••  Aiilf,  ^  H7. 

n  Dor  (liMii.  liirtwliiHtlo  r.  Vardill,  5  Bam.  &  Crcs.  438.  Butaee  8.  C 
•,»  Cliirkn  i'^'  Tiiu'll.  o?! ;  l»  WWkK  H.  IW  to  88. 

'  Soo  'i  l»ur-co,  Cimim.  on  Col.  unci  For.  Law,  Pt  2,  ch.  9,  p.  840  to  p. 
870;  lil.  Vol.  1,  Pt.  I,  ch.  I,  p.  21,  22,  2a 
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hare  already  had  occasion  to  examine  the  [joint, 
whether  executory  contracts  respecting  real  estate 
raust  not  be  in  the  form  prescribed  by  ilie  local 
law,  in  order  to  have  validity ;  as  for  instance,  a 
contract  for  the  sale  of  land  in  England  to  be  in 
writing  according  to  the  Statute  of  Frauds**  The 
result  of  that  examination  was,  that  in  countries 
acting  under  the  common  law,  tlie  aflSrmative 
is  admitted ;  although  foreign  jurists  are  divided 
on  the  point**     It  would  seem  clear,  also,  according 

1  AnU»»  i  363  to  373.    See  tliO  9  Buffe,  Cotntn.  on  Col.  tnd  Foi^  Liv, 
Pti,ch*9,|i.807«d68,dflBL 

B  Aaie,  }  337,  3G3  to  37a— >  Mr*  Fmivt  ipeekioif  on  tliii  subject,  lajrs ; 
**tJii  principc  ftujourdlini  g^otetoBMBl  edopt^  |Mr  Tusa^  doi  niitioni|» 
c*eil  que  '  U  forme  doe  »ctee  eel  t^lte  per  lea  loin  du  lieu  dens  leqoel 
ik  M>ot  fftiu  ou  pue6e,'  Cefi4^ire,  que,  pour  le  irftlidite  de  tout  a^tev 
tl  eniHt  d*obeenrer  lee  foramltt^  preecritee  per  1e  loi  du  lieu  ou  cet  ecte  a 
Mdrm^mMUgki  IVteaiasi  paeeAexerceteeeHbteeurleabtenenieo* 
blei  et  iuiBieiiblee  lUoii  d%m  no  tutre  territoire,  doot  lei  lois  iubtieeeat 
dee  foneeltt^  diSlreDtee  et  plue  4teiiduee(Looae  regil  eettuii^  fin  d'autree 
temee^  lee  loie,  qui  Mf  lent  la  fonne  dee  aclee^  tendenl  leor  autoritA  t&nt 
BUT  \c9  nationaui  que  cur  lee  ^Irangere  qui,  coutrmclent  ou  diepoeent  dane 
lo  jiajfl,  et  eUea  pajtkipent  aitiei  de  la  nature  dea  loie  rAellee,**  Fo^lix, 
Cooflft  doB  Loie,  Revue  Gumng*  et  Fnn^  Tom.  7, 1840,  $  40,  p^  34fs  347. 
And  again  \  ^*  Parmi  lee  ^rivaim  inoderoee,  noue  en  coiupiona  troia,  qui 
nMofilent  point  la  tnajtime,  que  la  forme  dee  actea  eet  rigl^  par  le  loi 
do  lieu  dane  liquet  lie  aont  faiCe  ou  pa«6a«  Suivanl  M.  Eiehhom,  let 
aclee  d^uoe  pereocine,  qui  affiicleni  aa  (brtuno,  doi?ent,  en  i^g le  gio^rmle, 
Hre  conforaiee  aux  lole  de  eon  domielle,  quanl  4  le  fbone  et  <iiunt  k  teur 
eebelBiioe,  locBqu'oQ  ee  peofioee  ^  lee  molM  4  exleulioo  dans  ce  dom- 
kJle :  la  niaon  on  eat,  dit  rauteur,  dana  ]o  prinelpe  dA  la  eoafef«iiiei4 
daa  oaiiona  a  dam  la  loi  '^1  fT  do  obi.  et  aet  (ContnuEieae  unnequiaqus 
io  en  loco  int«Uigttur,  in  quo  ut  eolirefet,  aa  obligavit^  CeUc  r^gle,  con- 
Umm  Tauieur,  admet  dee  e»ceptiona :  l»  lonqum  Tecte  a  4(4  iait  aane 
un  payi  4limagir,  on  il  j  a  eo  iBpoMil»Uft4  dt  remptir  lea 
1  preecritee  an  lien  do  denieile  de  la  peiaoiiiie,  qui  contraftte  ou  qui 
9*  lonqiie  Tifile  a  4l4  &it  dana  uo  paje  4t3«nger  doni  lee  loie 
lee  actea  rt  conOaii  qa^eotaal  ep'oo  f  .a  mivi  une  ccrtaine 
ii  9*  loceque  le  itotut  f4el  ailfetp  pear  r  aeqiiiatlbn  ou  rali4nat)on 
iuimeublo,  un  acte  qui  pr4c4de,  la  forme  et  le  contArnu  de  cot  aeto 
\  ee  lifler  par  ce  atatut  re41.  —  Par  application  de  la  r4gle  profbaeQ 
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to  the  common  law,  that  no  ooDveymee  or  tramfcr 
of  land  can  be  made,  either  testameituy  or  Mfer 
rtms,  except  according  to  the  fbrmalhiflB  piescribed 
by  the  local  law.     Thus,  in  England,  ao  instnuneiit 

par  M.  EichhorDfCetantcurMQtieiit  que  letartBBHii  film  pifiteui- 

ger,  d'api^  lea  formea  qui  j  aom  itaUiMi  lAunm  ati  < 

du  tcstatcur,  (^uant  a  la  forme,  quVutant  que  les  loii  de  t 

naisscnt  la  ni<iiiic  fonne,  a  rnoina  qae  le  tettateur  iw  i 

dana  le  paya  dc  la  confection  do  teatameot: 

ment,  ledit  teatamcnt  aortirait  aea  efieeU  dam  aa  patrie.    Ia| 

enaeignee  par  Eichhom  peut  itre  vraie  en  droit  tooit;  ■»  die  art 

contrairc  a  Tusagc  dca  nationa,  attest^  par  le  ■^wtitMwt  gtaU  dn  ao- 

teuTfl  cit^  plua  Iiaut :  on  ne  doit  done  paaatertear  4  royiMaiMlie  de 

M.  Eichhom.    D*ailleura,  les  exceptions  ai^mlM  par  cat  aliB^ilBat 

la  premiere,  ram&nent  ion  ayatjime  A  eelui  que  nana  awe  aifiiln  v 

41 :  en  offct,  notre  ayat^me  a  pidciaAnieni;  aa  baaa  priBBipaledHBTta- 

poaaibilit^  ou  du  moins  dans  la  iliffirnltifi  dn  rim|dii  k  rilian«  Iwftr 

malitea  prescritea  an  lieu  du  domicile  de  rindmdaL     Da  nrti^aHie 

systeiiio  admel   auasi  les  deux  ezceptiooa  ^noacdaa  par  IL  Bcttai 

sous  les  n""  2  ct  3,  ainsi  que  noua  I'expliqneraBa  an  n^  aaiaBBt  JLW^ 

lenbruch,  en  parlant  des  teatamenti^  rerient  anr  Fnpiaioa  fmM^mm 

dana  aa  doctrina  pandectaitun ;  il  se  laoge  de  Pavia  da  IL  Bhiha&   I^ 

troiBi^mc   autcur   qui  repousse    I'application  da  la  idfia 

actum,  en  ce  qui  conceme  la  feme  des  acfeaat  rlaat  1 

cette  r^gle  comme  vague  et  inntile,et  il  n'en 

dana  deux  caa :  le  promier,  lonqu*il  s'agit  d'aetoa  da 

proccsau  ordinando  queritur);  le  second, lonqne  lea] 

Icur  autonomie,  ao  aont  aoumiass  aux  lois  do  paja  daas  I 

passe  un  acte.     L'  opinion  de  cet  aoteor  a  aa  baaa  tei 

d^id^es :  il  a  cherchi  i  appliqaer  la  r^e 

ment  a  la  forme  des  actes,  mais  encoie  i  1 

parveiiir  ^  juatifier  cette  opinion,  il  a  iejel6 

il  a  cru  trouver  uniquement  dans  la  voknUfe  i 

la  base  dc  I'application  des  lois  du  lieo,  quant  4  la  i 

matl^re  de  I'acte.     L*acte  fait  d'Spids  les  1 

lieu  dc  aa  redaction  eat  valable,  non-aenlanieBt  par 

meublea  appartenant  i  I'individu  et  qai  ae  1 

cile,  maia  encore  par  rapport  aux  immeubleai  aa 

fuaaent  sltu^s.     Cette  demi^re  propoajtian,  aeUwi  la 

admct  une  exception,  dans  le  cas  on  la  lot  do  Uaa  da  la  i 

crit,  u  regard  des  actea  translatift  de  la  ] 

y  afiectent  dea  charges  reellea,  des  fb 

<^tre  remplica  aillcurs  que  dans  ce  m^me  liea;  tailaa  aant  iai 

actea  par  un  notaire  du  m£me  territoire,  la  tnuascriptioiioa  1 
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DOC  under  seal  caa  operate  as  a  conveyance  of  land, 
so  as  to  gi?e  a  perfect  title  thereto.  An  instrument 
thereibn?,  not  under  seal,  executed  in  a  foreign  coun- 
try, where  no  seal  is  required  to  jjass  the  tithi  to 
lands,  would  be  held  invalid  to  pass  land  in  Eng- 
land.' The  same  rule  is  established  in  America, 
where  it  is  held,  (as  wo  have  seen,)  that  the  title 
to  laud  can  be  acquired  and  lo^^t  only  in  the  manner 
prescribed  by  the  law^  of  the  {ilace,  where  the  prop-  ( 
erty  is  situate.^ 


r^gif^w  tenus  dans  C9  t«rHioire,  def  ictet  d*alliiniUon,  41ijpoth^q|D«,  etc. 
L*Acte  fmit  diihs  un  p«yp  ^tmnj^f??  vutvftfit  1^  ftmner  qui  j  mmi  pre»- 
ciitM,  no  {ier«l  pat  m  force,  qtiaiti  i  m  fotme,  par  le  retmir  de  l*ljMlividti 
to  Iktt  dt  SOD  domicile;  ftucuoe  rtlioii  do  droit  ne  militc  en  faveur  de 
fopbiioii  oofttrtifv.  La  itgle  toccit  regit  mcvam  ne  doit  pua  ^trc  ^tendue 
flu  Mk  dea  limitea  qtra  ochi*  loi  avooi  mc^et  aa  »<>  40 ;  ne  »*ap|>U<{ae 
qo*i  la  fbtme  «sl&ri«urt,  et  nop  pta  4  k  cwlli&re  ou  aubatance  dea  actaa^ 
aiiiai  qoe  notui  rexpllqneroiia  encore  eq  §  atiivaiiL  Ainai,  dona  un  tea- 
tament,  1%  capacit^^  de  la  peraonne  et  la  diapombiUti  dea  biena  ne  ee 
rifleiil  point  par  la  loi  do  lieu  de  la  redaction.  Dana  lee  dlapetkieiia 
eoM-vifii,  aoit  ^  titre-oD^retix,  aoil  h  litre  gratuity  la  loi  dti  lieu  de  la  r^- 
dactoi  pent  avoir  inilu^,  aoit  aor  tVnaemble  de  facte,  aoit  aur  les  temiee 
emptojr^  par  lea  partioa ;  et,  aoua  ce  double  titre,  cette  bi  pent  ^tre  con- 
aali^e  par  lea  jufea  cooumi  loojren  d'interprvtation ;  maia  elte  ne  fonne  pta 
la  loi  d^taive,  k  moim  qua  fee  partiea  ne  a*j  aoicnttoumiaeaeipreeitoesil. 
La  rAgle  indiqii^  au  n«  40  ne  rapplHtoe  paa  aeuteoent  aux  aetea  publica 
on  iolennalii  mala  aoial  ani  aetea  aone  fignatorp  prfr^,  corufne,  par  exem* 
pie,  Im  teatamenta  blogfapliaa,     F^  M.  ^ '  *  remarquer  qoc  *  ta 

n^glo  lociM  regit  iotmn  eat  g^iiirale,  et  i  u  pour  la  reatreindre 

aox  IMIaiDeiita  re^tia  par  peiaonoei  publiquea,  une  exception  eutoriaee 
par  one  loi  evpieeae.'  Nona  ajonterooa  que  lea  raiaona  cxpoe^ea  au  n<«  41 
ff'appliqtteiii  ana  mm  worn  aellig-priWt  cotntne  wax  actea  publka.  Noua 
legarilooi  eoiBiBe  mm  erreitr  foptnioo  cootfiire  proftae^ie  par  M.  Puran- 
lea  Nooi  iOipnralMii  4  M.  Fardeeeua  une  otiaervatioti  importonti*. 
Ceat  qna^  tew  lone  lev  eaa  oo  run«t  de%  partlea  intnqtie  un  acta  paaa^ 
hora  da  toftomt,  i)  faut  avant  tout  a'aaauier  que  Ticte  a  M.  paas^  dana 
la  Ilea  i^i  par  lea  Iota  auxquellea  en  veot  le  aoumettrc.''  td.  $  43  to 
}  €7,  p.  390  to  354. 

1  Ame,  f  303,  361     See  Dmidaa  r,  Dundaa,  2  Doar  dt  Garke,  34!^* 
^m^  9*  CeppiiH  9  F.  WDL  991,  293 ;  SI  Fonbl  Equitj,  &  5,  ch.  1,  { (^ 


»^i44,44aL 

ABit,  I  487,  I9B;  Doited 


t,  Croaby,  7  CrancK  H^;  Cutler 
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^  436.  Erskine  in  his  Institutes  states  this  to  be 
the  law  of  Scotland.  ^*  In  the  convejance  (sajs  he) 
of  an  immovable  subject,  or  of  any  right  afiecting 
heritage,  the  grantor  must  follow  the  solemnities 
established  by  the  law,  not  of  the  country,  where 
he  signs  the  deed,  but  of  the  state,  in  which  the 
heritage  lies,  and  from  which  it  is  impossible  to 
remove  it.  For  though  he  be  sulgect  with  respect 
to  his  })erson  to  the  Lex  domicilii,  that  law  can 
have  no  authority  over  property,  which  hath  its 
fixed  domicil  in  another  territory,  and  which  can- 
not be  tried,  but  before  the  Courts,  and  according 
to  the  laws  of  that  state,  where  it  is  situated.  And 
this  rule  is  so  strictly  adhered  to  in  practice, 
that  a  disposition  of  an  heritable  jurisdiction  in  Scot- 
land, executed  in  England  after  the  English  form,  was 
not  sustained,  even  as  an  obligation  to  compel  the 
grantor  to    execute  a    more    formal    conveyance."' 


V.  Davenport,  1  Pick.  R.  81,  86;  Hosford  v.  Nichola,  1  Fkge,  R.  290; 
Wills  V.  Cowper,  2  Ilamm.  R.  124;  S.  C.  Wilcox's  Rep.  378;  Kerr  «. 
More,  9  Wheaton,  R.  566 ;  McCormick  r.  SuUivant,  10  Wheaton,  R. 
192 ;  Darby  v.  Mayer,  11  Wheaton,  R.  465. 

1  Ersk.  Inst  B. 3,  tit  3,  $  40,  p.  515;  Id.  $  41 ;  2  Kaimeon  Eqoi9,&  Z, 
eh.  8,  §  2,  p.  328.  —  But  PIrskine  in  the  same  section  makes  a  distinction 
between  contracts  to  convey  real  estate  situate  in  Scotland,  and  actnal 
transfers,  holding,  tliat  if  the  contract  to  convey  is  good  by  the  lez  loci 
contractus,  it  will  be  enforced  in  Scotland;  but  an  actnal  transfer  will 
not  "But,'' (says  he,)  "though  obligations  to  convey,  if  they  be  per- 
fected secundum  legem  domicilii,  are  binding  here;  yet  conveyances 
themselves,  if  of  subjects  witliin  Scotland,  are  not  always  eflbctna],  if 
they  are  not  executed  according  to  the  solemnities  of  onr  law.*  The 
other  part  of  the  section  has  been  already  cited  in  a  note,  ante^  $  365^ 
The  common  law,  as  wo  have  seen,  with  masculine  vigor,  and  npon  prin- 
ciple, rejects  such  niceties ;  and  indeed  it  seems  repudiated  by  nuiny  of 
the  learned  Judges  of  Scotland.  Ante,  §  365.  See  Lang  t.  Whitlaw, 
2  Shaw,  App.  Cases,  p.  13 ;  S.  C.  5  Wils.  d&  Shaw,  p.  66,  67,  note ;  Brack 
V,  Johnston,  5  Wils.  dt  Shaw,  p.  61. 


€H.  %J] 


HEAL    PROPERTY. 


73S 


I 


He  is  well  borne  out  in  this  doctrine  by  other  au- 
thorities.^ 

§  437.  Boullenois  admits,  that,  when  an  inca- 
{lacity  to  do  an  act,  or  to  make  a  comeyance  of 
a  thing,  except  by  certain  formalities,  il  created  by 
the  Lex  rei  sitm^  ttiat  law  must  he  observed  in  re- 
gard  to   tfiat  thing,  although  the  part/  lie  otlier^vise 

pabie   by   the  law  of  bis  domicil/    He   adds,  in 

1  Ante,  f  365^  deeS,  307;  Jendnftliai  9,  IlerhMt,  1  T&mljrn,  R,  103; 
FerguMon  on  Maimge  aod  Div.  p.  SdS,  997*  —  Mr*  Burgc«  Bpe^kiag  on 
thk  iubj«ct,  Mji;  **Th0»  m  i  ptrfiKt  uuiftnnity  io  nl]  systcma  of 
Jttri^miteice  in  tbe  Adoption  of  tiik  mte.  Tttoi  a  contrtct  io  England 
te  lb*  Mto  to  A.  of  tmmofible  pfopeny  ■iUiftted  in  Englaml,  or  in 
tfiMt  oolonics,  which  aro  go?eroefl  by  i^e  iftw^  of  £iigljind»  would 
tmufer  Hie  dominion!  in  eqtttty,  and  .f*  would  become  tlie  owner: 
bol  if  Ibt  pfoptfty  W0m  •Huated  in  Brviab  Guijuia,  it  would  not  irina- 
fer  tlw  domiaiut.  On  tlio  oth^r  ha-ii*  t  contract  in  BiiLith  Guiana 
Ibr  th0  Mia  of  immorable  property  «tuated  in  England,  or  in  thote 
coloDiiw^  woold  tfiniiftir  the  dominiu.^  on  that  property,  but  it  would  not 
trittiilr  the  dominiiiiii  of  pRipifty  ilUftted  in  Bntuh  Guiana/  2  Burge, 
Oomin.  on  CoL  Sl  For.  Uw,  Pt  3,  H*  0.  p.  &SS. 

•  1  BoalJoooia,  Oboerv.  23,  p.  4?;  477,  488,  409,  496, 499,  500 ;  ant«, 
{  940l  —  Boullenouii  epotking  on  0i«  subject  layt;  ''Cea  fbrmoi  dintinct- 
iwm  dee  eontrali  font,  poor  la  pk<art,  dict^oe  par  le  Droit  commuji ;  nmia 
oocmDie  M*  Ctk.  dn  MoUq  obeer^t  <pxo  ebaeuoo  dea  Villea  ayant  Juri^ic- 
tkm,  pent  pr^aeiire  tme  fbnne  pirticuliere  A  chai^uo  oapece  do  contrail  11 
pourroit  arriTor  quo  cee  fbrm^r  ou  formality  Taneroicnt  4  I'infini ;  qno 
dftOi  le  Ilea  dii  oootfai,  0  y  oi  auroit  dm;  qiie  due  le  Uoo  oo  domkiki 
a  y  «Q  ««roil  me  autre;  etitte  dam  le  tim  do  ht  ettnitai,  il  y  oa  uvoii 
encore  one  aotro.  Dana  oe  caa,  ei  eeoK  qui  ooDtnMteol,  aoni  domidliie 
dam  on  lieui  quMa  contiactent  duie  on  aotro^  el  que  la  choee  doot  ill 
eoiitniel»ot«  eolt  eoeore  ^ne  tiii  autre  quelle  forroo  lea  ooBtraetanta  doi^ 
nerofil'ile  i  raote,  eu  #|tfd  i  touiee  eee  foruialitiv  Tari^ee  et  nniltiptite  P 
Wa  ^toit  ctalr  que  cee  Ibnnee  appartinaaent  i  hi  eolemott^,  tl  n'y  auioit 
fam  do  dificuh^  qu^il  tndfoil  euirre  ce  que  la  Lot  dtt  lien  ou  Tacte  ee 
ptamnHf  pveecriftiit  i  cot  ^gmnt  Si  eee  (bfnialjfte  toieot  habilitAnlw 
li  peiMMNM,  y  ikadrolt  euifw  k  Loi  du  domicile  do  la  peieonno  habilitfte. 
81  an  ooDlnIre  eUba  apperteaoleot,  me  ad  aubelaiiSialia  eontfaetoa,  mt 
ed  Qtttvilla,  ii  vo  ad  accidontalia  aoi  ooqjpiqnieilom,  c*cat  U  oo  ee  reneoo* 
trefoil  k  ttogabie  dilficulli ;  el  ai  tone  doooii  pour  pnncipe  fMnl  et 
inddM^  ^OfU  ftoi  toiQoara  eoivre  la  Loi  du  li^n  ou  ee  peso  le  contrat,  ou 
biOB  qitH  liiitt  tovnovfi  aotno  la  Lot  do  k  aituatioi^  ou  bion  qu^il  faut 
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aooibct  (ilace,  that,  if  thoR 
to  ibitigft,  and  t&ot  to  penm 
prescribe  iheoi,  nm  real ;  m 
of  tlie  plact  of  their  situatioi 
iQgtj  bo  la}^  it  tbwu,  as  a 
la  tai  Gsig$  cm0i$$€sfminaHi 
aiur  dimes  ni€mM,  itjhui  sui 

UHyt^iAn  M^ifft  1a  Loi  iSti  domici)*  i 

taoHA  ui  fbrmiJit^  «|^itieaiiefit  i« 
mdipiijiiriil  4e  ki|iiililA4tt  k  ptiwi 
468b.  BmiUeooii  in  uiolbr  pHea  « 
dasB  60  nombrQ  cmiiddM  ^  ililjfcttai 
fp  aifllnoe«  qii£1l|  «ll  hhm  ItM 
Q^Bvitmieiii  laiaiffliaeiit,  <iii  poa 
piiie,  U  ^ft  dot  c&oiei  rafuliMi  ptto 
psseimoi  qui  ccEtttnel^il,  «t  dl«i  toi 
doiH  du  domlcflaj  q^H  f  «  %  dt  joqi 
lilt  fi  tllM  dApooivat  dn  liea  e«k  i 
tasiiMt  ftox  dioMi^  il  iIIm  dl^ieili 
tn  ft  E|iil  iQ»t  i»  Fiinna  oi  dir  '4 
dc^  fictM^  Id  cm  cliajM  iotit,  i^ 

i»&l  d»  !ft  DAiiuQ  ii  ogiQ^  dJBot  m 

tftcM  01  par  an  un^gv  bbji  ^o&Miit,  m 
choiisi  i|ui  pruTODl  ftire  nutre  kpilai 
MTvint  qao  do  compt^tDOfil  iiiz  «ete  1 
Pmntei  Louc ;  oi  qii*il  |  mi «  «aoov» 
dkiilnn  4aiai  rticcqinptiwwnim  plm ' 
dv  putiii!,  vt  €«ll«p-ci  ft^Wninesl  ] 
fiiiiAble  dtSettM  f;n  atvut  iDAtier9i  i 
a«i  fociDAliti^,  6t  loi  mofisr  cbacita 
ftfin  de  m?  paa  tppyq|a«f  A  om  Jbaul 
4li|ift  ct  del  deckioiw  ^tii  m  co&vti 
dwo  Fli»ibiiii8X«mpliivoiit4ife 
Oilier,  ^p  p.  456, 4^7;  ld.p.iei|4Sa 
^meat,  Ht  ^1  &^  If  ^  ^ 

1  I  BodionoiJi|Obii,23,|i.  4u7i  Id 
p.  58  tu  (10;  Ilciuy  on  Fomiga  Iaw, 

«  2  BoallcDoii,  Ohsmf.  iOf  p.  107, 
tnoii,  Ot»iior*  9,  p,  151. 
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Yel^  strangelj  enough^  he  departs  from  this  gen- 
eral doctrine  in  relation  to  testaments,  upon  some  sub^ 
ttJe  distinctions^  which  he  takes,  between  extriiiiic 
and  intrinsic  forms,  between  the  solemnities  required 
10  the  perfection  and  auilienticity  of  an  act,  and 
those,  which  relate  to  the  capacity  to  do  it,  or  to 
dispose  of  the  thing,  which  is  tlie  subject  of  it.^ 

^  437  a.  Saudius  (John  a  Sande)  has  given  ns  sooie 
quite  as  subtile  distincdons,  insisting,  that  there 
b  a  wide  distinction  between  the  solemiiities  of  an 
alienation  and  the  thing,  of  which  the  alienation  is 
the  subject ;  Quod  niuHum  intersii  inter  solemUkUes 
disposiiionh  et  rem,  de  quA  sii  dispantio.  The  solem* 
nities  respect  but  the  form  of  the  disposition  or 
alienation,  and  the  things  disposed  of  or  alienated 
conslinne  the  substantial  matter  thereof;  So  that 
what  respects  the  solemnities,  affects  only  the  form 
of  the  act,  and  not  the  things.  Sotmmkales  sunt 
forma ;  res  est  mbfectum  di^pasitumis ;  quare  tale  ^a- 
Mitm  magu  efficere  mdetut  disposUionem  ipsam,  qmm 
rem?  According,  Sandtos  hcddd,  that,  if  a  for^gaer 
makes  his  will  according  to  the  forms  and  sdemtniliei 
of  tlie  law  of  the  place^  where  it  is  made,  it  will  be 
faiid,  even  as  to  immovables  in  another  conntry, 
where  difl*  rent  forms  and  solemnities  arc  required. 
He  aitigiis  the  following  reason.  Ratio  hujus  sententim 
est,  quodstoMum  ml  ttmtmiudo^  prascribens  salenmia- 
lei  tettameniiy  nan  affmat  res  'reslawris^  neque  ejus  per* 
jomMi,  sed  ipsam  dispositumem^  q^^/t  in  loco  statuti  vel 
eonsuetudinis.  At  in  atjusvis  actus  solennitutc  tVispi* 
ciiur  consuetudo  loci^  ubi  is  celebratur^  eoque  in  iis  qum 


^  1  BoolliKiif.  ObMsr.  31 ,  pb  «» |i»  496L 

ft  I  BMlkoon,  ObM!r.  il^  p.  4tS,l33 ;  Sand*  Deci*.  Frktc  Lib.  i,  tit, 

^  '  .  14,  p.  142, 14a. 
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?ipeciant  adfonnam  et  solennitates  testamentij  inspiciiur 
ronsuetudo  loci,  ubi  illud  factum  est,  licet  testator  ibi 
lai'fm Jixnm  non  habeaO     And  again;  Deinde luec sen- 
tent  ia  nonfacilt  ad praxin  transferri potest,  utiincom- 
moda  testari  volentibus,  qui  si  habeant  bona  sita  in 
diversis  regionibus,  quce^  quod  ad  iestamenti  solennitates 
attinetj  diversis  moribus  reguntur,  non  possunt  secundum 
hanc  sententiam  una  testamenio  defungi^  sed si  nolint pro 
parte  intestati  decedere^  coguntur  contra  juris  raiionem 
plura  testamenta  exarare ;    singula  scilicet  juxta   con 
suetudinem  cujusqueregionisjvel  inunoiestamantosequi 
consuetudines  plurium  locorum^  et  actum  per  se  indivi- 
duum  huic,  et  illi  loco  dicersimode  impartiri?' 

^  438.  D'Argentre  and  Burgundus  maintain  with 
great  clearness  the  general  doctrine^  that  the  law  ret 
sitcB  must  govern  as  to  the  solemnities  of  alienation, 
inter  vivos  and  testamentary.^  D'Argentre's  opinion 
has  been  already  in  part  stated/  He  adds  in  another 
place.  Cum  de  rebus  solij  id  est  immobilibusj  agitur^ 
(quails  appellent  d^heritage)  et  diversa  diversarum  pos- 
sessionem loca,  et  situs  proponuntur  in  acquirendisy 
transferendis,  aut  asserendiSj  dominiis^  et  in  contro- 
versia  est,  quo  jure  regantur^  ceriissima  usu  obsercatio 
est,  id  jus  de  pluribus  spectari,  quod  loci  est^  et  suos 
cuique  loco,  leges,  statuta,  et  consuetudines  servandos ; 
et  qui  cui  mores  de  rebus,  ierritorioj  et  potestatibus 
finibus  sint  recepti,  sic  ut  de  Udibus  nulla  cujusquam 
potestas  sit  prceter  territorii  legem.  Sic  in  contracti- 
bus,  sic  in  testament  is,  sic  in  commerdi  ommbuSj  et 

1  Sand.  Decis.  Frisic.  Lib.  4,  tit.  1,  Defin.  14,  p.  142,  14a 

2  Id.  p.  123. 

3  1  Boullenois,  Observ.  G,  p.  129;  Id.  Observ.  9,  p.  151;  Id.Obser.22, 
p.  422,  425 ;  Ciijacii,  Opera.  Tom.  3,  Observat  Lib.  14,  ch.  18,  p.  399, 
edit.  1758;  2  Burge,  Comm.  on  CoL  and  For.  Law,  Pt  2,  ch.9,  p.  866. 

^  Ante,  §  420. 
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tods  canveniendi  consiUulum  ;  ne  contra  situs  legem  in 
immobiiilnis  quidqiiam  decemi  possit  fmtmto  consen- 
m;  eiparesisicjudicaru^  Burguudus,  in  addition 
to  what  has  been  already  cited,*  says  in  another 
place  ;  Siguidem  solemnitaies  testametUi  ad  jura  per- 
ionaUa  n&n  pertinetU ;  quia  sunt  qmsdmn  qualitas  bonis 
^ms  impressa^  ad  qiuim  teneiur  re^cere  quisiiuis  in 
bonis  aliquid  alterat.  Nam^  utjura  reaUa  non  ponngitnt 
Return  extra  ierritorium ;  ita  et  hanc  prue  se  virtutem 
firmly  quod  nee  uliefii  territorii  leges  in  se  redpianL^ 
This  is  also  the  opinion  of  other  distinguished  ju- 
rists,^ 

§  439*  Frolaiid  treats,  as  dearly  real,  all  laws^ 
whicli  respect  the  alienation  of  immovable  property, 
and  ootiseciiNMitly  that  it  is  governed  hy  the  Lex  m 
sike*  He  lays  down,  as  a  fundamental  ruh? ;  £m  pre- 
mkn  (chose)^  que  le  Statut  Riel  ne  sort  point  de  son 
terrikmre.  Elde  Ih  vient^  que  dans  le  cas^  ou  U  s^agit 
de  successitmSf  ^.  d^alienatian  dHmmoveables^  ^*c,  il 
/out  s^atimck&r  aux  coutumes  des  lieu^  m  lesfonds  sont 
situes.^  Cochin  lays  down  the  nile,  that,  though 
die  formalitiei  of  an  iustriinient  (acte)  may  be,  and 
indeed  ought  to  be,  according  to  the  law  of  the 
place  of  the  instrument;    yet,  when   the  clauses  or 


1  0*Affs«rt.D«Britoa.l«if.Art9f8,iL2,p.ei7;  wite,  t  371 1. 

•  Aiils,i37!l,483»43B;pMt,|477. 

S  Borfimdui,  Ti»t  <l;  a.  t|  i  p^  l^S.  t^i  pott,  {  477;  ftodenborf, 
D»  IMfim.  IM.  lit  a,  oiL  a;  f  1,  ${  9  Be<il]«ooli»  Aj^x,  ik  id,  20,  ^1 ; 
1  Bosllcooia.  mmry.  ft,  p.  1«ll  130;  Id.  Oboer. »,  p.  151 ;  IiL  Obm.  21, 
pk  iSi,  4Sa,  125 ;  uitt,  $  l3Sft i  4  Baift,Goaua.  on  Col*  tad  For.  Uw, 
K  ti^  «b.  12,  p.  581  to  565;  poit,  |  477. 

«  Ajtti^f  asa  W  S7a  nm  2  BuiYt,  Ccom.  OD  Col  tnd  Vcir.  Ulw^ 
K 1,  ik  Si  p.  Sill,  608;  1  BtMrnm,  Obior.  2t,  p.  423,  424  ;  Sand.  D«- 
«lik.iNM«.  lib.  4,  tlL  I,  Daftfi*  II,  p,  119^  where  nuny  opuuom  of  Joflili 


s  I  fMttd,Mta.  ise;  Idas. 
62* 
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contents  of  such  an  instmment  are  to  be  applied  to 
property  in  another  country,  the  law  rei  dUe  most 
govern.  LesfarmaKUsj  doni  un  acte  doit  etre  revetu^ 
se  reglent  par  la  loij  quiexerce  son  empirtdansle  lieu^ 
ou  Vacte  a  He  passe ;  mats  quand  U  ^agit  d^appU- 
quer  les  clauses  quHl  renfarme^  aux  biens  des  parties 
contractaiitesj  c^est  la  hi  de  la  situation  de  ces  biens^ 
qui  doit  seule  etre  cansultee.^ 

^  440.  But  there  are  many  other  jurists,  who  main- 
tain the  same  opinion,  as  Cochin,  holding,  that,  if  the 
act  or  instrument  have  the  formalities,  which  are 
prescribed  by  the  law  of  the  place,  where  it  is 
made,  it  ought  to  have  a  universal  operation;*  and  they 
apply  it  especially  to  the  case  of  testamentary  disposi- 
tions of  real  property.^  They  found  themselves  upon 
the  extreme  inconvenience,  which  would  otherwise  re- 
sult from  requiring  a  party  to  make  different  testaments 
for  their  property,  lying  in  different  countries,  and  the 

1  Cochin,  CEavres,  Tom.  5,  p.  697, 4to  edit  —  Then  m  wane  difficulty 
in  reconciling  this  passage  with  another  cited  in  the  note  to  §  44flL  Per- 
haps Cochin  only  means  here  to  say,  that  the  toleniiiitiei  of  the  place^ 
where  the  act  is  done,  are  to  be  observed :  bnt  tiiat  flie  intsipratatioa  of 
the  clauses  or  provisions  of  the  instrument  are  to  be  loeoidiog  to  tbe 
law  of  tho  situs.  See  also  2  Barge,  Comm.  on  CoL  and  For.  Law,  Pt  2, 
ch.  9,  p.  866. 

9  P.  Voot,  do  Statut  §  4,ch.  2,  §  6,  p.  123,  §  7,  p.  12M»  edit  1715;  Id. 
p.  137,  edit  1661 ;  J.  Voet,  ad  Pand.  Lib.  1,  tit.  4,  P.  9;  $  5^  6^  pi^  38,  $  10; 
p.  43,  44;  1  Boullenois,  Obser.  21,  p.  426  to  p.  433.  —  Mr.  LiYemwiB^  in 
his  Dissertations,  sums  up  the  opinions  of  dlfierent  Juiiite.  lirenn.  INhl 
^  78  to  §  214,  p.  69  to  p.  130.  So  does  Mr.  Barge.  4  Baige^Gaam.Pt 
2,  ch.  12,  p.  581  to  p.  585.  Sandius,  or  Sand6,  has  alio  bieofbt  together 
the  opinions  of  different  Jurists  on  this  subject  Sand.  Deeiii  AUcIib. 
4,  tit  1,  Defin.  14,  p.  142, 143. 

3  See  Rodcnburg,  do  Div.  Stat  tit  2,  ch.  3;  2  BoulleiKM,  Appx.  p.  19 ; 
1  Boullenois,  p.  414  to  421 ;  Id.  Observ.  21,  p.  422  to  433;  1  Hertii,Oper. 
§  4,  n.  10,  p.  125,  edit  1737 ;  Id.  p.  179,  edit  1716;  J.  Voet,  ad  Paai 
Lib.  1,  tit  4,  p.  2, 13,  p.  43;  Bouhier,  Cout  de  Booxg.  ch.  93;  §  61  to  $89 
p.  460 ;  Vinnius  ad  Instit  Lib.  2,  tit  10,  §  14,  n.  5;  1  BouUenok^  Obev. 
21,  p.  426, 427 ;  Merlin,  Rupert  LoL  §  6,  ait  6^  7. 
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almost  utter  impossibilitj^,  in  many  caseSf  of  asccr- 
tainiog  at  a  critical  moment,  what  are  the  peculiar 
solemnities  prescribed  by  the  laws  of  each  of  these 
countries.'  They  seem  wholly  to  have  overlooked, 
on  the  other  side,  the  inconvenience  of  any  nation 
•uflering  property,  locally  and  [)€rmanent]y  situate 
within  its  own  territory,  to  be  subject  to  be  trans- 
ferred by  any  other  laws,  tlian  its  own ;  and  thus 
introducing  into  the  bosom  of  its  own  jurisprudence 
all  the  innumerable  diversities  of  foreign  laws,  to 
regulate  its  own  titles  to  such  property,  many  of 
which  laws  can  be  but  imperfectly  ascertained,  and 
many  of  which  may  become  matters  of  subtile  con- 
titiversy.^  Some  of  these  jurists  press  their  doc- 
trine so  far,  as  to  doubt,  whether  a  transfer,  made 
according  to  the  solemnities  of  the  place,  where  the 


1  Rodtt^ttrifp  De  Dtv,  tit  %  ch.  ,1;  2  Bounonois,  Afifa.  p.  19;  1  Boat- 
Icpoti,  p.  414  to  417 ;  Viimiuf » td  Imlit  Lib.  %  tit  10, $  14^  n.  5;  1  Boul- 
toaolt,  OlMor.  21,  fi.  4QfS»  427;  Henii,  Opora,  De  Conb.  Ug^iA^n.  tO, 
p.  I96,#dit  ITST;  M  p.  170,  edit,  1716 ;  R  n.  83,  p.  ir«,  edit  1737 ; 
IL  p.  1S>,  tdiL  1716;  Fdilix,  Conflit  de*  Lois,  Revuo  £tmii|r.  et  Fmo^. 
Tonu  7, 1840,  4  41,  p.  tM7,  a4a  Sohn  Voet  httf  given  the  rciuoDing  oo 
thb  ttdo  of  the  questiotu  J.  Vott  ad  Ptod*  Tom.  1,  Uh.  1,  tit  4,  F*  3; 
(  13,  IS^  p>  45p  40.  Bm  alio  4  Borft^  Coouxi.  oo  Cgl.  and  For*  Law,  Pt 
i  ck  12,  p.  500;  post,  444  a. 

s  Cochia  iaya.  It  if  ono  of  tlia  mott  ttoifbrBi  priaciplef,  tint  the  form  of 
acta  depeoda  opois  tliQ  law  of  th^  place,  iiii«r«  tJMy  are  paased  ;  lo  that 
if  a  man  k  doaieQed  at  Paria,  and  Itoe  baa  all  bk  propeny  (biens^  but 
be  nmkm  hk  ttftantml  In  atnlbcr  proftJico  under  a  diflrrcot  law,  the  law 
of  the  lailer  la  ^kme  to  be  refarded  in  tti  fonn,  though  the  fueceaiion 
to  the  teatator,  ettber  of  boirmhip  or  teatamcotai^,  maf  be  regulated  by 
tbe  law  of  Park.  Goebin,  (Euvrea,  Toin.  2,  p.  72,  4bo  edit  See  ante, 
f  430,  IPAfiMMaaa  treata  with  aomo  larcaaQi  tboie,  who  venture  to 
■Ifgeat  a  dosbt  oo  the  poiiit  **  We  leave  atich  diietiaaaona  {njn  he) 
10  tbe  dtniDOBlaiki  Deewa.  We  aaj  with  IKArgeriti^  that  tbeec 
qoeitiofia  are  net  worthy  to  oecupjr  a  aMHMDl'a  attenuan.  No  one  can 
doubt,  thai  tbe  formalltioi  of  a  teetaaMnl  ought  to  be  goremed  bj  the 
Uw  of  tbe  place,  where  the  act  k  done.*  jyArgoenaao,  (Sofreit  Toai, 
4,  p.  637, 4to  edit 
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property  is  locally  situate,  would  he  good,  if  wn 
also  executed  according  to  the  bw  of  the  place, 
where  the  act  is  done.^ 

^  441.  The  opinion  of  these  jurists  is  supported  by 
Dumoulin.  His  language  is;  Et  est  omnium doctorum 
senlentiaj  ubicumque  cansuetudOf  vel  Uatutm^loealt  dtf- 
ponit  de  solemnitaie^  vel  fomiA  actaa^  ligori  eftdn  er- 
teros^  ibi  actum  ilium  gerenteSj  et  gestum  eue  mlMiwii, 
et  efficacem  ubique^  etiam  super  bonis  soUs  ettm  tori- 
torium  consueludinis  vel  statuti.^  In  anotkr  pbee 
he  says;  Aut  staiutum  loquitur  de  his^  qsm  earn- 
cernunt  nudum  ordinationem  vel  soiemmiktem  flc* 
tus,  et  semper  inspicitur  statutum  vel  comsMtudo  loci, 

1  Rotlcnburg^,  De  Div.  Sut  tit  %ch.3;  9  BonllepoHb  Affi.  fkV; 
1  Boullcnoi8,417;  Id.  Obaerv.  21,  p.  428,  499, 430.  GrotiM  ■i|Bi»  > 
have  liclil  tliu  same  opinion,  and  to  have  applied  it  to  tlie  cum  of  wSbai 
tcstniiient0.    Sec  podt,  §  479,  where  his  opinioB  ii  cited. 

9  Molin,  Opcr.  Toin.  %  edit  16^1,  ConaiL  53,  $  9,  pu  965;  aalib  f  Ml 
note,  ^  '^74  a,  ^  :)72  a ;  1  Boullenoin,  Obaerv.  91,  p.  4SS^  490L  IbUMr- 
more  manifestly  entertained  the  opinion,  that  it  waa  nABiHA  fa  s 
test  HI  no  nt  of  immovable  property  to  have  the  llmnilitiM  pnHAtl  Vy 
the  law  of  the  testator**  domicil.  Aflcr  adverting  to  DmaaaliA  ikmm 
of  statutes  into  those,  which  relate  to  the  aoleiiuiitiaBaBdfaaiof  Mb 
(nudniii  ordinationem  vel  aolemnitatem  actu8)|  and  thoa 
tlic  iiKTits  and  decisions  of  cau8es,(quB  meritum  caoaa  ill  i 
conronmnt.)  he  added:  "The  statutes  of  the  fint  cbM%I4ai 
aider  to  be  either  personal,  real,  or  mixed.  They  do  aoft  ad 
U{M>n  penjmH,  nor  upon  property;  but  upon  the  act  fathafHfoaaaf 
d(?(«.'riiiiniiiir  iui  autlicnticity.  The  laws  of  some  GoantriBiloquiailkata 
testa mont  .shall  be  made  in  presence  of  acven  witnavaib  la  dhv 
couiitrio9,  tfic  law  requires  only  the  preeence  of  a  noluy  aal  tea 
witnesses.  These  laws  dispose  of  the  adlenuiitieB  of  aU  iHlHHii 
made  within  thoir  jurisdiction;  but  they  neither  aflbct  the  ei|aBi(f  of 
the  tcHtitor,  nor  do  they  dispose  of  his  pioperty,  Thahvif  thitBa- 
tator*d  domicil  determines  his  capacity  to  make  a  teatMaad;  fa  ^sm 
of  th«?  jilace,  where  his  immovable  property  ia  aKtaatadi  irtHBiBa% 
wlictlior  it  iiiny  be  disposed  of  by  testament, ornot ;  the  willrftolBi-' 
tator  disposer  of  his  property;  and  the  sola  pnrpoae  andifartof  fa 
statute,  which  requires  a  certain  number  of  witncaacii  toalMMHif^ii 
to  show,  whctlicr  that  will  has  been  ezpreawd,  or  not" 
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utn  actus  cehbrtUur^  sive  in  contractibusj  sive  in  judi- 
ctii,  fim  in  testamenlis^  sive  in  insirumentisj  aut  aliis 
amfidendis*  Ita  quod  testamentum^  factum  coram 
iuobus  testibus  in  locis^  uM  nan  requirilur  tmtjor 
solemniias^  valet  ubique.  Idem  in  omni  alio  actu.^ 
And  yet  Dumouliii  in  another  place  uses  language 
not  very  consistent  with  the  foregoing,  unless  indeed 
he  is  there  to  be  understood  as  siKiaking,  not  of  the 
forms  and  solemnities  of  testaments,  but  of  the  opera- 
tioQ  and  interpretation  thereof,  Sed  emergit  incidens 
qitmsiio^  atjus  loci  inspiciatur^  an  loci  testamenti^  con' 
tractus^  vet  loci  daminantisj  an  vero  loci  servientis  f  Et 
omnino  dicendum  insjndendam  consuetudinem  loci  set* 
mentis,  sen  rei^  qum  coficediiur.^ 

^441  a.  Bouhier  maintains,  that  m  general  the  forms 
and  solemnities  of  all  acts  done,  (which  of  course  in- 
clude testaments,)  should  be  according  to  the  law  of  the 
place,  where  the  arts  are  done,  even  when  the  prop- 
erty is  situated  elsewhere ;  at  least  if  tlie  custom  of 
the  situs  is  not  in  opposition  to  it.^  He  lap  it  down 
to  another  place  among  his  general  rules.  Tout 
statute  qui  concerne  Its  Jbrmaiites  extrinceques  des 
actes  et  lew  cmthentidti,  est  personnel ;  en  sorte  que, 
quand  Facte  est  passi  dans  les  formes  usiiies  au  lieUf 
au  it  est  redigifjl  ii  par  taut  son  execution ;  and  he 
tfaeo  applies  the  rule  expressly  to  testaments/ 


1  Motto,  OpeL  Tool  %  mA  Cod.  lib.  1,  tit  1, 1 1.  Conclus.  dea  Statu- 
tit,  fi,  554,  vdit  leSI  \  um  \  900;  pam^  {  47I>  k ;  4  Biir^e,  Cooim.  on 
Col.  Atia  Far.  Law,  Pu  2,  ek  12,  ^  563 ;  1  Boullenois,  Obsenr.  21,  p.  433» 
M;  loto,  faSSa, 

«  Ifolln.  Opem,  Tom.  I,  DtfMi,f  33,  n.  Bd^Tom.  1»  pw4ia»edit  1681 ; 
I  iMltaMiti,  OtMerr.  21,  pu  423,  fSI,  425;  Btt^piodias,  Tract  e,  n.  2, 
]k  IMt  Boobicr,  CouL  do  Boorg.  oh,  23,  {  30  to  H^*  P*  ^^i  ^^ 

s  BMdiier,Coot  do  Bourf.  ck  26,  }  10,  p.  550. 

^  "BaMm,  C^oi  do  Boarg.  ck  23;  f  81,  82,  p.  460;  Id.  eh*  28^  4  1^  Ia 
1 20,  ^  550, 551 ;  R cb.  2),  {  219,  p.  417. 
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v>  IIJ.  Paul  Vooi  holds  the  opinion,  thai  the 
s(»ltinniii«"^  of  contracts  and  other  instruments  re- 
^|»citini:  the  traiisfrr  of  innnovalile  property  are  to 
Im'  ac-cnrdiiii:  to  the  laws  of  the  place,  where  the 
a<t  is  druir,  and  not  of  tin*  rci  sitie;  for  he  holds 
laws  rcs|n-ctini:  >olrnmitics  not  to  be  either  real,  or 
personal,  luit  of  a  mixi'd  nature.  Statutum  qnippe 
rirnr  stthnniia.  lur  tst  in  rem,  nee  in  personam j  sid 
mi.rti  ismfris^  lie  therefore,  insists,  that,  if  a  tes- 
tament is  niadt*  accordini:  to  the  solemnities  of  the 
|)lac«»  rri  slfr/\  but  not  according  to  that  of  the  testa- 
tor's donjicil,  it  will  not  be  valid,  as  to  property 
situate  elsewhere.  IVtm/w  (says  he)  quid  de  sokm- 
nllnfs,  in  nfisotiis  tnlhibendis^  statuendiim  eriu  si 
htrnnrm  staintn  disereprnt  ^  Finge^  quempiam  tesiari 
in  lant  (lomirilii,  adhihitis  solemnibus  rei  sit€e,  noH 
sifi  dinnirilii ;  valrhitne  testamentum  ratione  bonarum 
alihi  sifnn/m  ?  litspondeo^  quod  nan.  Xeque  enim 
ft/Iff  r  ft  stfttnt  ntuni  mine  potest^  quam  si  ea  sertetur 
solnnnitns.  t/nnm  rrquirii  loeus  gestionis.^  He  further 
holds,  that  if  a  testament  is  made  by  a  person  in  his 
(»wn  country  (.v/// Aic/)  according  to  the  forms  and  so- 
lemniries  re(|uired  by  the  laws  thereof,  it  will  be  valid 
iji  rcNjirrt  to  his  innnovable  proi)erty  m  other  coim- 
trie<,  where  dillereni  forms  and  solemnities  are  re- 
(|uir«'d.  And  this  without  any  distinction,  whether 
sucli  iktndu  has  retained  his  original  domicil,  or 
wlietlier  he  is  s(»tiled  in  another  country.  Quid^  si 
qnisiiftf/n  tfsirtnr  secundum  solemnia  sui  /off,  puta 
ntniin  nufftrlu  ri  duohus  ttstibuSy  an  litres  capiet  tcs- 


>  V.  V.M.t.  I)..  Statut.  ^^  0,  ell.  '.»,  n.  a  p.  QIkJ,  edit.  1715  ;  Id. ^  318, 319, 

-  r.  Voor,  Do  Statin,  v^  ?,  cli.  t>,  n.   1,  p.  2G2,  edit   1715:  Id.  p.  317, 
•-•dit.  lOiil. 
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banarum  extra  territorium  st(Uuentis 
jaeentimm^  puia  in  Frisid^  ubi  piures  sotemnitates 
reqmruntur?  Aff.  (affirma)*  Idque  proccdii,  site  testa* 
tor  domicilium  prim  retittueris^  sim  alio  tratisUilait,^ 
And  be  adds^  that  if  a  forei^er  makes  his  testament 
iccording  to  the  law  of  the  place,  where  he  is  onlj 
temporarily  abiding^  it  uill  still  be  valid,  as  to  his 
unmovable  property  elsewhere,  even  in  bis  domicil* 
Quuf,  si  ^fiiitnsis  secmndmm  lad  staiutum  leskmrnUum 
eondatf  ubi  tunium  kaspitaiur^  tm  wlebit  alibis 
ubi  rtl  imtfuAiliay  tel  donncilium  hnbet  f  RespmdM^ 
quod  iia*  Cum  enim  agatur  de  adus  sokmnitate^  qum 
quo$cunqu€  obligai^  in  tot^  n^aliwn  aliquod  gerentes^ 
otiam  i^Ugat  for$nsem  ibi  disponentemj  si  suam  dis- 
poiitionem  wd  suum  actum  vetit  utilemy  lien  notiprm- 
cisi  liget  mmdomJ^  He  makes  an  exception,  indeed, 
of  a  partjT^s  making  a  testammt  in  a  foreign  (ountry, 
with  a  view  to  a  fraudulent  evasion  of  the  law  of 
his  oii*n  country.  Si  tamen  quispiam^  ut  evitaret 
mimmitaiem  loci  sui  domicilii,  in  JraudemtaliM  stat$aif 
oSBtm  terwtiomtm  m  conferai^  ejus  tsstamtmtum  non  m* 
toTB  sxistumartm*^ 


I  P,  Toil,  Ds8lia.$%eh*ft,ii.!l,|s.»t,  tdiL  1715;  U,  ^  SYT.  316, 


>P.  Vo«t»Di  Slat  f  9, ck  9,11. 3,(262, 263,  edit  1715;  Rp.ai6, 
319,  edit  1681 ;  poit,  f  473^ 

<  P.  VcMvl,  J}9  fitat  $9piik2» n. 4,  p.  %l,  odit  1715;  td.  |i.  3m,  319,  edit 
lOGL^ta  4  BlDft,  Cooni.  oa  CoL  uid  For.  Uw,  Pt.  %  cit.  12,  pw  SIM). 
Mr.  Botgo  wuppotmt  0ml  Paol  Vo«t  holdi  «  lorocithut  difTcmillf 
modified  opUifcoQ,  lilM  tint  of  Rodtiiburf ,  that  the  tcvtamcot  will  be 
food,  if  m4o  «iA«r  Mcordfaif  lo  Ibo  Uv  af  the  plac#,  wlierv  it  i«  mido. 
or  ■eoofdiof  tp  lbat«  wbero  lie  hw  kit  dondeil  Post,  {  444.  Boa  ilio 
aill%  f  365  a.  I  do  not  ■««  aojr  ihing  ia  llm  ptMiigo  of  Pitil  Voet,  r«* 
faind  ta  tijr  Mr.  Burg«,  that  1«adi  to  audi  a  coDclutlon.  Tho  tinrt  coo- 
taiiw  alt  iho  caaoa  pot  hf  Paul  Toft  oo  tkla  point,  in  hii  Work  Da 
8tatiitf9,ck1t 
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^  11.3.  Ilubenis  siijuKirts  the  same  opinion.  "In 
Ilullaml,  "  (>avs  lie,)  "a  testament  may  be  made  be- 
fnvr  ii  notary  and  two  witnesses.  In  Friezeland  it 
i<  luit  valid,  nnltss  established  by  seven  witnesses. 
A  Uatavian  made  a  testament  in  Holland,  ac- 
(■(irdint;  to  tht?  hx^al  law,  nnder  which  property 
>ituate  in  Friezeland  is  demanded.  The  ques- 
tion is,  whether  thi*  jiidjjes  in  Friezeland  onsrht 
t(i  sustain  the  demand  imder  that  testament.  The 
laws  nf  Holland  eaiinot  bind  the  Friezians:  and, 
therefore,  by  the  first  axiom  the  testament  would  not 
be  \alid  in  Friezeland;  but  by  the  third  axiom  it 
would  b(^  valid :  and,  according  to  that,  judgment 
should  bi'  |)ronounced  in  Javor  of  the  testament. 
I>ui  a  Friezian  iiovs  into  Holland,  and  there  makes 
a  tcsianient  aecordins  to  the  local  law  (more  loci) 
eontrarv  to  tlu*  Friezian  law,  and  returns  into 
Friezeland,  and  dies  there.  Is  the  testament  valid  T 
It  is  valid  by  the  second  axiom;  lM?cause  while  he 
wa^  in  Holland,  although  temix)rarily,  he  was  bound 
by  the  liK-al  law;  and  an  act,  valid  in  its  origin, 
ouiiht  to  be  valid  every  where  by  the  third  axiom; 
and  this  without  any  discrimination  of  mo\*able  or  of 
iinnio\ablf«  property.  So  the  law  is,  and  is  prac- 
tis(*d.'  On  the  other  hand,  a  Friezian  makes  his 
will  in  his  own  country  before  a  notary  and  ti;\'o 
witnesses;  and  it  is  carried  into  Holland,  and  prop- 
ert\  situate  there  is  demanded.  It  will  not  be  ai- 
lowi  (I :  In  cause  the  testament  was  from  the  beginning 
a  nullity,  it  being  made  contrary  to  the  local  law. 
Tile  .same  law  will  i^^nern,  if  a  Bata\ian  should 
make  a  ii  stanient  in  Friezeland   although  it  would  be 


^  Tiir  axioiiis  hero  refurrod  to  by  Hubenis  are  those  already  stateiu 
in  :  '2{K 
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valid  if  made  in  Holland  ;  for  in  truth  such  an  instru- 
ment would  from  the  beginning  be  a  nullil^t  ^  the 
msoos  just  stated  J 

^  443  iu  What  Hubems  here  says  may  seem  not 
very  consistent  with  what  he  has  said  in  another  pas* 
aige  alread)  cited  ;  *  iHithehas  endeavored  to  recon- 
cile the  paaagei  by  the  foUowiog  remarks.  Dut  it 
may  be  aduNl,  (says  he,)  whether  what  %ve  have  al- 
ready said  does  not  give  rise  to  an  objection,  that  il 
a  testament  is  made^  which  is  valid  by  the  law  of  the 
place,  it  ought  to  have  the  saiue  effect  even  in  re-- 
spect  to  property  situate  elsewhere^  where  it  is 
lawful  to  dispose  thereof  by  will  ?  There  is  no  Mich 
objection ;  because  the  diversity  of  laws  of  that  sort 
doei  Qol  afiect  the  immovable  property,  neither  does 
it  speak  conceniiiig  the  same,  but  only  directs  the  act 
of  making  a  teslasiaiit;  which,  when  ri^bily  e.\e- 
cuted,  the  law  of  the  couatry  does  not  prohibit  that 
act  from  being  valid  in  respect  to  immuvable  proper- 
tyi  so  far  ass  no  character,  impressed  ufon  that  \iw\^ 
erty  by  tbe  law  of  the  place^  is  tofuted  or  diminishrd. 
This  observation  has  a  place  also  in  contracts*  Tbust 
if  certain  things  or  rights  of  the  soil  of  Frie7A*laiid  are 
floU  to  penoM  in  Holland,  in  a  mode  prohibited  in 
FrieMlaod,  dmigh  valid,  where  the  sale  takes  place, 
tbe  tUiigB  are  imdemeod  lo  be  weU  aoid.  The  same 
is  true  as  to  things  oot^  indeed^  imoiotable,  but  an- 
iieJted  to  the  soil*  But  if  com  growisig  on  tbe  soil 
of  Fiiesebod  should  be  sdd  in  Holland,  a<  cording 
to  the  bats,  as  it  iji  called,  the  sale  is  void,  although 
the  kw  of  Holland  does  not  ^»eak  am  the  point ;  be- 
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citiM-  it  In  |))nhiliit('()  in  Friczelaiul,  and  h  adheres  to 
liir  Miil,  and  i>  |»iirt  thcriof.  Sul  an  hoc  non  obslal 
tl,  ijUinl  iiffiftf  illrlj/tifs,  si  jhctum  sii  testamentum  Jure 
Itui  ntliihfNi,  id  t{)'ntiiin  hnUn  itiam  in  bonis  alibi 
sit  is.  uhi  til  it  I  is  ft  stari  lint  .^  Xon  obstdt :  quia  If  pirn 
(lintsiitts  in  illn  sjurif  non  ({fficit  ns  solij  neqite  de 
illis  linjuifin\  sni  nrdimit  tutum  Ustandi:  quo  ncte 
nhhinid.  Lif  lltijmld.  non  rctnt  ilium  actum  tahre 
in  iminoltHilnis.  ijinttmns  nullus  rharactfr  ilUs  ipsis 
II  hui  loii  iuipnssns  laditur  aut  imminuitur.  HtPC 
ohsnntfin  Inruni  ttiiun  in  conlmctibus  hahft:  quibus 
in  llnlhtndin  vindiltvifssoli  Frisici^  modo  in  Frisia 
luohihito.  lint,  fthi  istsius  ist.  validon  recti  ttniiKB 
iiUi  lirjnntur  :  iih  mqio  in  /v  hus  non  quidem  inimobilibus. 
Hi  sithi  mho  rt  nlihus  ;  ////  si  jhimf  ntuni  soli  Frisici  in 
lliilhindin  sirnndum  litstas.  ita  dictaSy  sit  I'enditnm. 
mm  r»ilif  ri  nditio,  ntc  qnidnn  in  Ilollandia  secundum 
mm  i IIS  ilintin.  itsi  tail  trnnuntum  ihi  non  sit  crndi 
jiinhiliiitnn :  i/uia  in  Frisia  inttrdictum  est:  et  solo 
mhfi ri  1  ijnsijui  jutrs  t  st,^ 

l>  III.  luKliiilMir^  MH'ni>  at  first  to  consider,  that 
l.iws,  whirh  n'i:ul.iii*  ilir  li)iin>  and  solemnities  ot  acts 
nMicliinir  |Mi)|M'riv,  aiv  neither  strictly  persona]  laws, 
nni  n.il  laws:  lait  a  iliird  sort.  SubsKjuitur  tertium  el 
nhiiinnn  ui  inis,  loruin  niniiruni  statutommj  quibus  lex 
fi/fi  fiuinir  firiiu\  qui  it  /frrsona  juragf  nduSjeundum  ac- 
imn  ri  /  r*  fii  dun  nt  n  rio  itiam  modo  circumscribendo,' 
III-  .ilti  rw.irds  prncrtds  to  state,  that  the  opinion 
roMiiiitJiiK    rnti'nainrd    hy  Juri^^ts  is,  that   as  to  such 


■  II  ii.'-rii-.  Df  Cuiiln.'t.  L'';.'.  Lib.  L  tit. :),  y  L>.  —  Whether  this  dis- 
!.ii.?.  •:  .-  -  ifi-!a«.t.iry  or  in'i,  will  be  for  the  learned  reader  i^ decide. 
S.-M|,  ..r.     I7i; 

'  liolMibiir^r,  Ik-  Divtr^.  Stat.  til.  3.  ch.  ,%  v^  1 :  2  BouUenois.  Appr 
I..  11 ». 
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actSt  the  law  of  the  place,  where  the  act  is  done,  is 
alone  to  be  regarded,  although  it  respects  immova- 
ble propcrtv.  Si  He  solemnihns  qntrmtur,  eajampri- 
dem  in  foro  ar  pulpito  prttinduit  opinio^  ui  speciandit 
nnt  loci  cuj usque  leges^  uhi  actus  conjictiur.^  Qimre 
sictibi  ex  more  loci  solcmniie^  ardinaiumjuerit  iestamen' 
ItfMt,  wiiturnm  illud^  ubicunquc  oportucrit  exequi,^ 
He  then  remarks,  that  Cujacius  and  Burgiindiis  had 
attacked  this  doctrine;  holding,  that  testators  are 
Ixiimd  to  oh^ierve  the  forms  and  solemnities  of  the 
res  siitt.  He  distinguishes  cases  of  this  sort  from 
eases  of  contract,  which  bind  only  the  person ;  Cujas 
ombus  ubique  iidi^treU  kernel  ex  forma  loci  cofUractm 
obligationis^  nexus.  De  re  i^ro  alibi  constituin  dispo- 
nendi^  aut  ejus  in  alium  iranscribendm  fartnan  kmc  nan 
concemunt.  Rettlium  numque  jurittm  eornmre  actnum^ 
qmbmfit  mancipation  aut  dominium  trans/crtur^  aliam 
esse  nHonem^  tel  quotidiana  praxis  edocet^  et  rede  dis- 
jmtat  Burgundus.  Jus  in  re^  ui  nascatur^  quod  hie 
€Z  conso  iestamenti  contingit^  non  posse  id  prmsUm 
aUmus  regianis  cotumetudinem^  ui  formd  Hid  nc  so- 
tmmibus  circumdarri  alicnorum  fundorum  atterationeSj 
adeaque  omninojus  diceres  extra  terriiarium.^  He  then 
proceeds  to  eiamtne  the  reasoning,  upon  which  the 
opinion  is  maintained,  that  the  law  of  the  place  of  the 
making  a  testament  should  govern  as  to  the  forms 
and  solemnities  thereof,  and  not  the  law  ret  sike. 
He  ftdotits  his  cywn  view  to  be,  that  a  testament 
according  to  the  forms  and  solemnities  of  the 
where  it  is  made,  ought  to  Im  held  valid ;    and 


I 

^  Ibid. 


\,  Dt  Dtf  f  rt.  St»L  tit  ti;  eh*  a;  H  S  S  Soolleooti,  Appx. 
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ilMj,  f!i,ir  .1  loiamnit,  matlu  in  such  place,  accordins 
to  liic  Inrmj.  o\  tlir  law  rei  sit€Cn  ought  equalh  to  Ix? 
:nM  \;iliil.  The  t'ormcr  he  treats  as  an  indulgence. 
inmideii  ill  ireneral  cnuvenience ;  the  latter,  as  cor- 
i'rr\  in  iHiiiit  iA  >u'\ri  riiiht.  Ei[0  potius  uttobique 
ftnt  tt  ^ittmrntit  n sponduidum  diixeriniy  quippi  persona: 
ijimliui.^  ltd  summiim  ni  non  tacit,  turn  factura^  $i 
^((ffifln  ilia,  ill  snlnnnitnUs  scriplUn  personalia  JorenU 
lit  ^ululiiiis  lis  aainUni^  non  gauderet  eitirus :  sed 
ranim  rinistnl  in  uinr  naliu  esse.  Quiauique  enim 
fntriK  sin  inroht.  sivr  t,rurHSj  qui  rem  alifnare  in- 
ft/idii.  /itnssf  halui  rfsfncvrc  ad  solemnitaUin  lerri- 
titiii,  mi  htnut  sunt  obnoxin.  Quare  dicendum  est 
ihridriidfi'  qna^tionis  ratiomm  in  modo  prolatis  po$i- 
lain  issi  :  nmssiiniis  nimirum  rationem^  summumque 
invnituK  (jid  pro  ttstuimntis  fncit^  imjxtrassen  uh 
'/fi'f,/trls  ilia  nunuiprnt  ri'qnr  atquc  alienationes  inter 
rirn.s.  idtiHim  ntnsimililf  r  componenda  Jorent  ad  nor- 
nntin  lori,  uhi  rts  sitw  sunt,  sujlecerit  tamen  ordindsse. 
^*  mud  inn  hiri-'i  loci,  nhi  actus  conficitur.  Prainde 
>/  ijifis  t(K  quod  ad  trstandum  expediiius  sua  causa 
f'tt/n/utn/fnin  rsf.  noluerit  uti^  quod  ei  Jortc  promptius 
^ff  Kitii/iifufn  sifjurina  ad  loci  h'scSj  cui  bona  subjaceant^ 
'jno  minus  ttstnmtntuni  ejus  valiturum  sii^  non  tideo : 
ml/a  f  ni/n  Juris  ratio,  aut  ^rquitatis  bemgnitas  paiitur, 
'ft  ijiift  salnhrittr  pro  utililate  hominum  iutroducuntUTn 
ni  tins  (lurion  int(  rprctationt'  contra  ipsorum  comnuh 
///////  /frndun/znus  ad  scirritatcm :  nee  cum  superadda- 
lift  a/in  ff  standi  forma,  adimitur  prior^  quod  noM 
sol/ funiiatis  adjrrtioncm  jtotius  dedisse  DD.  quam 
iniormi  ar  (/rdina riant  pcrmutdssc  vidcatitur.  Lnde 
rtinMijiinis  (St  dircn.nc  disputcm  sine  si^eciei apposi- 
fiiuit .  limrstnrli.  nhi  nnam  trinis  testibus  una  cum 
\'ftiirin  ultiiiui    condnntur   tloi^ia,    ciribus    subsistere 
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CifiMfafii,  coram  bints  testibm  sdpra  Notariumj  de 
bonis  in  Holla  ndia^  ant  in  alia  Provinciit  nostrm  parte 
situ^  It  is  hardly  jyossibic  to  coDceive  a  stronger 
illustration  of  the  difticult)^   of  undertaking   to   buUd 


S3;1BoitU€Qob,p.'ll4to4ie;Id.  Ob«.21,p.429;«il  8m mbo 2  Earg«, 
GooMi.  OD  Col.  and  For,  Uw.  Pl  %  c\u  *>,  p,  8«15  to  868,  —  Mr.  Ritrge 
mf» ;  ^  In  selecting  the  law,  by  wbicb  it  is  to  1>«  d«tcnxiiiied,  whether  th« 
act*  or  imtntmeiite  of  mlieuation  have  been  fl»4e  with  the  necenvy 
iotauMtiM  to  lender  the  tiienation  ?alid,  the  dMnotien  mtiel  be  mule 
fcetween  tboee,  wineb  are  leqnifed  fof  the  proof  or  antbentkaiko  oT  the 
eeti  end  tboee^  vhieb  are  re<|tttred  to  be  obxervrd  u  the  eeodlUen^  on 
lone  the  law  either  anthortEea  tlie  aJjetiation,  or  gtvea  lo  H  an 
hkh  it  withholda  if  tbL7  are  not  obaerred.  Ihe  former  aie 
eoleomit  probaiitia«  and  the  latter  ademnia  habtlitaotli. 
Thitif  with  leapect  to  the  former^  if  the  lex  loci  contra<!tua  treata  ai 
nuH  and  void  erery  contimct,  the  eubjecl-nsattef  of  which  exceede  in 
valoQ  a  certain  enm,  if  it  be  nol  ledinoed  to  wfitiag  and  proired  b#- 
dk.e»,  when  the  notarial  pieof  if  not  that,  which  ie  pfieenlMd^ 
vtU  be  void  In  whatever  place  it  ii  eofoteed.  8o  if 
■alenmiliea,  which  the  Im  bei  cootractut  reqtiircef  have  been  oh* 
and  the  eontrmel  aecordtnr  to  that  law  i«  valid  and  oblige^ 
It  will  bo  valid  every  wliero  elie.  But  the  latter  pfoperitkn  ii 
t  to  the  quaiifketion,  that  it  does  not  ailbct  immotable  propertft 
to  a  law  in  the  eonntry  of  ita  aitua,  which  annola  a  contract  be- 
ll hae  not  been  entered  into  with  the  eolemnttjee,  which  it  requires* 
If  the  diipoiilien  of  the  Inv  dott  not  annul  the  cotitrmct  on  account  of 
ili  nen  oheertannn  of  the  enlewnltiea,  which  are  preacribed,  bnt  givoa  to 
H  e  defftee  of  lOtheaftieilgf  m  eredit,  which  it  will  waott  tf  tliey  are  not 
bbeerved,  or  if^  in  other  worde,  tta  «0bot  ia  ehher  to  diapenae  witli  a  neie 
fanml  proof  of  the  tnettnaenl,  if  it  been  on  it  eridenee  of  their  obeer- 
or  if  In  nieiaaimenee  of  the  non^obaervmnce  tt  attacbce  a  preaump- 
of  te  kelfunent,  and  therelbre  feqytiee 
ef  ppwl^  much  aolemniliee  ire  to 
be  eleoMd  naaiifil  1km  pndb  in  the  enn»i  which  are  governed  net- 
kx  loot  eonHnetne,  nor  by  that  of  the  aitua,  but  by  that 
Thie  yieitiop,  in  the  opinion  of  Paul  Voot,  regirdi 
olemiihni^  qnio  probandt  efceeia;  qua*  hcet  in  tino 
non  tamen  ohique  ksconnn;  qiKxi  jodex  ttniua  terri* 
firw  tnboera  iortrunienlOi  til  alibi  quid  operetur/     The 


tory. 


illoo  nun  de 

loco 


irbkh  are  ealled  hnhPllnnint  vid  eonetknte  the  modia,  by 
alone  the  nHenrtion  of  ianonlde  property  k  pennitted  to  be 
or  by  whkh  nlooe  that  aliiBiflmi  cea  give  to  the  gimntee  or  pn^ 
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up  systems  of  jurisprudence  upon 
private  notions  of  general  conven: 
mon  law  has  wisely  adhered  to 
the  title  to  real  property  can  pass 


chaser  certain  rights,  are  those,  which  are  pn 
sitfe.  As  that  law  may  impose  restrictions,  whi 
withhold  the  power  of  alienating  immovable  ] 
territory,  to  which  all  persons  owning  thitp 
prescribe  the  conditions,  on  which  such  alkai 
the  law  of  Scotland  does  not  permit  a  destinal 
mentary  disposition,  neither  does  it  permit  cc 
lecto.  One  of  the  conditions  may  bt  the  i 
shall  be  made.  This  sdemnitas  dispositioiiij 
itas  rebus  inpressa,  and  the  validity  (^  the  ali< 
compliance  with  the  prescribed  solemnity.  Ai 
trating  the  species  of  solemnities  prescribed  b 
to  which  effect  must  be  given  in  all  question 
the  alienation,  may  be  mentioned  the  Statnl 
Unless  there  be  such  an  agreemrat  in  writinf 
is  sanctioned  by  the  judicial  constructions,  whi 
or  interest  in  immovable  property  situated  in  1 
according  to  the  law  of  the  phce,  whoe  the  agi 
be  sufficient  if  it  were  by  paroL  The  lex 
if  the  question  regard  the  insinuation  or  legist 
instruments,  or  the  effects,  which  are  induced  by 
seems  to  treat  it  as  a  solemnity  which  is  of  the 
and  to  be  governed  by  the  lex  loci  rei  sits.  '1 
rcgistris  ordinarise  curis  loci  semper  omnibus 
substantiil:  quemadmodum  insinuate  donatio 
erot  de  substantia,  si  ezcedebat  quingentosaur 
that  if  the  registration  does  not  take  place  whs 
loci  rei  sitm,  tlio  alienation  is  void :  '  Que  s 
dans  un  royaume,  et  les  biens  situ^  dans  i 
endroits  requierent  une  insinuation,  je  dis  dan 
que  si  elle  n'est  pas  insinu^  dans  les  deoz 
domicile,  donatio  insinuatur  virtute  legis  muz 
turn  suum  ad  bona  sita  extra  territorium,  pa 
pas  insinu^o  dans  le  lieu  de  la  situation,  el] 
formality  r^elle  qu'ezige  la  loi  de  la  situation." 
validity  of  a  testament,  as  to  its  form,  can  onl] 
tic  judge,  whose  sentence,  delivered  in  form, 
acknowledged."  But  at  the  same  time  he  adn 
bequests  maybe  disputed, as  not  being  ace 


^ 


^ 
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and  bj  die  (ormny  and  to  the  extent,  allowed  by  the 
local  law*  It  baa  thus  cut  off  mnumerabtL^  disputes, 
and  ^ven  aknplicitj,  as  well  as  umfonnity,  to  its 
opera  ikms. 

^  44*^  a*  John  Voet  maintains  in  substance  the  same 
opinion  as  Rodenburg ;  and  insists,  tiiat  it  is  sufficient 
for  the  validity  of  testaments  of  imtiKivablc  {iropertj, 
that  the  forms  and  solcninitics  thereof  sliould  be  either 
according  to  ibe  law  of  the  place,  wfaere  the  lesia- 
ment  is  made,  or  according  to  the  law  of  the  place 


VmmU  B.  2,  ch.  7,  i  65;  I«L  i  Ul.  Mr.  Fialuc  teenitf  ta  hold  ft  i 
qptnion.  lit  ttyii  ^*Uot  tutro  question  est  ccUe  de  UTotr,  «i  k  coi)' 
timcUnt  OQ  diapomit,  iftti  te  trouve  en  payi  Atjmngerf  prat  te  bomer  i 
wmfHaym  Im  fntmm  piiicritet  ptr  la  loi  ik  lieu  do  )a  aiiaiiioB  de  Mi 
iRiaiioblM,  tu  Ibo  d«  suine  cello  du  lieu  do  k  i^emioii  ?  Noii«  toMfli 
poor  rdRfiiiative«  ptr  uoe  imbon  fto&logtie  k  eelle  doDD^  forUqaceUoo 
piicidtoliv  Lt  Stfttot  r6e1  Mf it  les  immcuble^ ;  c*eft  no  fviiieipe  refill- 
ml  M  k  tmtam  dee  cboeei ;  k  permiMioa  d^uMr  d«i  Hvnee  ^toblki 
pftT  k  loi  du  lieu  de  k  lidection  dt  I'ecte  a^eel,  qu^titM  exeeptioci  ttttfo- 
diiile  en  fkveut  du  propri^irtt  tt  4  kqiieUe  il  lui  eet  ia'tiibk  de  leooQcer . 
Tel  e«i  emei  k  ncntimcnt  de  Rodenburg^,  de  Jeao  Yeet,  et  dc  Vntidcr 
Iteieei;  Ccmc^  eiMitieiit  mdoWi  qoe  k  tatam  dee  tctoe  mtra  tifii  eu 
tomuiiiotaim  est  r^gk  esdueiveowot  per  k  ki  de  k  lilutlioii  dee  bkiM. 
IWlliii^  et  Boffiuidoe  pertefeeknt  eel  avk,  nmk  par  mppoit  eii^  tcatft- 
neate  witeaML  ■»  Belgiqae,  ridit  perpetoel  de  If^t  1,  art  la,  ardon- 
tmiHt  qe'en  cee  de  dhwnitA  da  eouiaiee  m  Ika  de  k  tWdenee  du  teeia- 
teur  et  tu  litu  de  U  aituetioii  de  lee  hiam^  on  sa^frnttt  per  mpport  i  k 
hmm  et  4  k  eolamfiit^,  k  eoutume  de  k  eitoation.  Fiul  Vo^u  Huber^ 
Bafl«  lloaniiel«  el  t*aiiileiir  de  huKten  f^penoint  de  jmiipnideDcc,  te  pro- 
aoooealpoarkaaUit^  Cv  ienikr  kfcqpt  PkolMiti  de  Feitl  de  Ceetree, 
att  peflMge  nppoct^  ui  Q*  pf^cAdeot,  «l  k  pmeipc,  que  k  loi  lie  lous  ke 
iaditidue,  qui  Ttveat  dene  eon  mmon,  m  fk-ce  que  montentuitof hl 
Hoop  leBwyiiee  4  ea  eojet  mm  dWeiynkBe  prtefitte  mtr  k  qiwMion 
y^nddaafi  If eritie  dktii^fM  eol»  k  eitc^'eii  ^ieem  peflie  do  k  natkn 
dun  k  lerntoire  de  kqoeHe  ke  Waoi  eooft  eitulai  tl  autre  Tltrtjiser;  il 
qifio  premkr  k  fiieoM  da  featets?  oo  de  eonlActer  pertoal 
lee  ^Miiiee  taaecritae  ea  Baa  ^  k  eilMatka*  Umaent  ne  donna 
pea  da  mf^  do  cecte  dietinatiati,  ecaoue  na  poavona  k  ttoover  foiMka*** 
f^lk,  Dee  Coodit  dee  Loie»  Eatoe  Etnmg*  et  Preof.  Tom,  7,  1840,  J  50, 
pi  aw,  aSQ.  Bee  eko  4  BuffOt  Gomta.  on  Col  end  For.  Lew,  Pi,  %  cIl 
_Uy^Sailap^OT;  ld.p^5Ua 
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M/  ••'''/.  IliN  l.niu'Mi:*'  is;  \npit  ?/??//f/\  tJj  .'^lnvil:< 
uif  :!•'.,  .'rt.is  riij.i.stjui  ^nhntuti  if s/tirii lifihits,  ift'rrrffjtiii, 
'/.'-  '^  #  •  h.fhiffs,!,  si//ntttit  ntiitsijiit  jiu'f  at"  poU<fat*  nalff 
ri,"'-.  'tf  I  •*lnlili}ti  III  firfus  ru/i/.stjur  sutVl'^f  n  ttiUtihltion- 
t  !n  MiA  mnt'ituiiK  ijiins  h  .r  //;*/,  ///  f/?//y  ortu.<  i'*^  r.'V •'.»*.  yv/r- 
<,  >:  M  .  -7  o'lv/  /  ifi/nftf^  :  </'•.  /'/  tjiffHl  it  ft  iff  sin  w  f /^f  .".'V.  nv  >r 
^n::  i  t^'if  I'll  fmmt  /tUfhi/iifft  if/l/ilolnftit  tfliirh/i..it  .<il»* 
III  I  Is  HI  I*  I  /  il'if  n<.  I  jinn  II  m  h'jt^  Iniiir,  aliit/fi.  /0ff:SnjUi 
nit  Hi-"  f  III  ft  linn  /'/'/  ^'/A  ifiifHifi  i/it*  rvt  iiunn  ;  iiuntf  ijti 
jihiititssi  ml*  till ,  III in,  /If  III  inUmtuin  pr»jii*  niu/liji/ico^ 

niifiii   tl    li  sfdiHt  n!tf    tl    I'niUnti'Uis^     jh'O    nu'tnn'j    it^tO- 

II  If  Hi,  ill  r* :  s.,  jnff  rtrnt  \nlt  nniit  ufffiiium:  ':Vj*f'  iui 
N// /////// N  itfii'lii  'h  I  litifi  nttjif  sfiiM,  ///////f/i.'"//yJ/.>,  */C  (//^fl'*|(/f(I- 
fi fills :  ijiintijiinf  iirtfnii,  n  s  jiluns  jtlui  ifn/<  in  lin^is  .<iui> 
I ".  '  I .  -I  •  I'  I",  *  -iff  thif  ruliif  rim  :  tinn  t lining  nt  phiunh' 
inn'ii  s.ih  1^1  \!ti  umiis  fiirilt  iir  jiiitpt  siiU  Cilltto  ^tCfikliy 
,  #!/•;//'  /.»//# .  '.// .  lie  .ittfrw.inlv  iuIiIn  ;  Pn^iio  vtro  It'-: 
^' !'< .  •'  '  •  '  suli  rinnm  ihlliiliitninfm  jun .  fj'riiiitudum 
sii^.1,1  ./.  ifii'il  shitiit  iiilinn  sif.  Si  ijitis^  ///  focn  u'li'j'VO'U*' 
iiini  :. ' .  f  /  .  If  :./#  ihs  Inn  /.<//// s*  suh  nniffus,  adhHtVfrd  (U, 
t^.if,  til  .'.;./•.///;  /•'/  ni  sita  siitlutu  nijitlno)L  sivf. 
iliit  >  >,!  ill.'  SI /If,  sir  I  jiinn  iiiiii  .*  .1  fi/iisini{(  rus  ovidttn 
, '  I//,  A.',  /  f i:is<:is  Hi'! lis  iia  uf  stns  nnHiits  fort  mrnrn nti 
I  •>■  •'■•••  ■■•II,  sii'  > 'I  Hi  Hi  :;v/v//v  /./•//>/  domicilii  hn'um 
w  ;/  .'//  ,/  Mi//  ,.,!i,'  ilufiin  l/ii,  siri  (It,  fjiia  I't'ipnnhtuuur 
.  '  •  ■  ■  ''  •/."  ''.//<  v'.V/.  ('inn  mim  auu  tVurunn  .«/.'. 
'•  /  '  .  '.  ....'...///  i/.uiin'ilti,  tl  nil  mm  lnjHonun  imuh- 
!>:!:. I..  .     a';' .ill,, I  ,  sst   iiiii,: istmtilnis    lorni'itDU  in  ipiil'H< 

I  I'll  ill  f   i  Hi /it  oh  it  it  r   possiikl :  fi*. 

.■.••:^ is',,,; I, Is  .sf iiHhhiiii    JUS  sittiunum  . l 'f  -//a' 

'^  'l."s..,!i,'tii,ii^  ,jyn,lijii(    Itir    nsu/ft     iiivtni!.'    >ifi 

^  -  :••'■'   t'l'iitur,  ijuit  tis(ji/(  jhittsu  ii:hpn'> 

•1^',* '  liiiii    itihiiiit    tlinnicilli    \:\fl    'n- 

/  s^,i,!!i  f.iniunn/i,  in  suu  Ui'iilufiujiiCtH' 


^   ''-  -     ..    '.r.      '•;•/;. 


/ 
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Itutn,  raiam  huberet  uUimum  voluntatem  ant  contractum 
ejiis^  a  ijtio  sua  sUUuia  soknnium  iniuitu  servanda  cidct ; 
maximej  cum  luk  ratione  de/endens  stti  siatuti  poiata- 
tm%  non  coniurbet  aut  mbtertai  alibi  bem  gesta^  aique 
adeo  ncifuaifiwm  alttrius  Urriiorii  magistratibu^  uUam 
vidtri  possit  injuriam  factre^ 

^  444  6-  Ciijacius  seems  to  hold,  that  the  law  of 
the  place  of  the  dornicil  of  the  testator  ought  to  be 
regarded  as  to  the  forms  and  solemnities  of  making 
wills  and  testaments,  without  reference  to  the  place, 
where  the  will  is  made,  or  the  property  is  situated. 
Qutgri  kodm  mgpemtmera  solet,  cujus  regionis  aui  cm- 
tatis  leges  mon^fw  seniri  oportmt  in  ordinando  testa- 
maila ;  nam  quot  sunt  cititates,  tot  fere  sunt  ordinandi 
teslamenli  leges  et  mares ;  el  soleo  dicerej  patriam  testa- 
tarts  solam  nj)ectari  oportere^  ^t .  Jus  igitur  patria  spec^ 
iatur^  potius  quam  jus  commune  Poptdi  Romania  ^# 
SiUB  igiiur  patriae  et  civitatis  legibas  aut  moribus  i/tiu- 
quis  testari  debetf  <t^-  Denique  non  spectari  locum  volo^ 
in  quo  bona  sunt^  sed patriam  testaioriSf  ^.  Et  domicilii 
poHus  quam  originis  ^ctari  patriam,  Possit  auiem 
quis  quo  loco  habet  ftoius,  ejus  neque  originalis  esse^ 
n^que  incola.^  Nee  ejus  loci  ulla  luiMitur  rmio  in 
Jbciendo  Testamento*  This  might  seem  suffictently 
explicit.  On  another  occasbo  be  says;  InteUigimuSj 
inqmun^  in  faciendo  teslamenio^  privilegium  et  morem 
patriae  Testatoris^  spectari  oportere^  non  situm  bonorum. 
Nam  sola  possessio  bofUHum  non  creat  mihi  jmtriam. 
8i  p09$ideo  pr^edivm  in  hac  urbe^  lute  urbs  non  est  idea 


ih  T«wt,iil  Pud.  lib.  l»ttt.4,P«S^}l%]4iP.I5,46i4B«ir8«, 
OB  CoL  Aad  For.  Uw,  PL  %  dt  1%  p.  SEH)^  into,  }  410  to 
«4ISL 

•  OilMli,  Optfi,  Tom.  9^  ObMrr.  Lib.  II,  etji.  12,  ^  309,  edit  1738 ; 
iBiii|%GaBiD.ODColaDdror«Uir,Pt2,cli.  12,|i.5aiL 
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tiieeit  nisi  in  m  pasui  domitiliuwL^ 
nee  a  rem  facere,  nee  ineohm,  Ergo  in  semi  ndtM  so/en- 
nihus  (e^amenti  mm  speetatw  m(um  bamamwL,  wl  jn 
Mrio  siiu  bQncrum  etiitm  mria  m^emnin  obmvaUur, 
mmiq^t^  iftomt  tn  exequemda  defkncii  volumiga;  sed 
^riaim  tufUum  marem  ei  privite^um    patrim  i$asii>* 


i  Ci^.  Qpei^  Tnm,  i,  Oiflin»  ftt  nail  Lib.  Is  a  8b  p^  700,  aifi«. , 

Kf^  423;  2  Burg^i  Cooioi.  ua  CoL  wtd  For.  Lav,  Ft«,c^U,|i  aaC;j 
I  Boife,  Vamm.  Pl  %  ck  10*  p.  581;  Siol  VmckB.  fri^c  Ul  I,  tit  g,  ] 

Qgt«  «4i  iQftimeiilam  jtucu  oiM^iijui  loci  €0iumela4tnga»  m^ 

fretniD,  e^vu  vim  tia^btft  extrm  innm  beani;    camaifUI  fnbi 

Ibt  tiitiiiitiitutii  fecit,  ulii  comn  dBiiimi  iwtjiifti  at  KoCBfip 

Iktft,  Qt   in  liae  ooaifft  Bfttivk;  ^usritnrt  m  t«J#ftl  tcbsi  iB  m 

ubi  MptMa  iotinii  roquifnntKir,  uti  in  Fm&,  abi  ««q««iimr  joi 

AAroMiit  ^mmL  D0.  in  L.  I,  C  C  <le  «uzti£iL  TmuL  c( 

Senlimttvin  wpMmt  Jodlcttom,     Bam  tun«]i  qol  la  i 

in  i|«wtiafi»  propotim  lie  diHiUfw^nduia  bdiiciiutai^  m  m 

mobtii^i,  et  nomina,  iilinittiiit^  lit  conHSoiiki  InieipreL.  mmiUmik     Al 

cifca  rpt  Boli,  spsetandaiii  Joi  firjui  loct  to  ifoe  iite  •am,  A^    JOi  imt 

MUtcntift  videttir  pmli«.linii3r,  int3lliitDijtie«  ttPsnt  i 

eifca  ioI^Gsmulmti  mUsnim  aetuA,  «^  circft  i«iB»  pnim  i 

^jtm  SututA  in  nm  eoaeipionitir.  Qu»i:m«iQt^  q«e  <l»i 

utij  iHtiiiaiiuiitf  rem  ipora  luuid  .dnbie  iflekniC,  at  ofa 

loci  ubi  L-«i,  tufiboi  alNttlnfim^   lteni|Bo  luilieiidij 

mmik  hihllitiiim  pttrfontiQeip  di|p«Bm>dfi  nH^d, 

CcirvA,  Otitoot.    dm  anttm  Stetiitnil%ioptiiitcifem  j 

doafcu^t,  cum  noqufl  r«m  illkkot,  mqiic  jicnooam  »a»n  cgkkniflJi 

mi  Ijmm  ftotmmtnoflf)  dl»pei4lsan«0W  i{i»,  flil  fcn  loea  Slnliitit  f«l  < 

eudini*,  mtionl,  et  juri  eonaentnneaai  m^m  m^  rim  < 

md  tium  ilibi  ijta ;  i^oiyiiinQi  setxum  mhmxm  •d  mcnv  •pMSmt  /• 

lUctiopi^ni,  iT»  vitiomot  tmitoiio  «tlebnMflr}  d  iiljftf  4 

toUmtci  ilaoodm  fol«iiU«  plom  loitBflMnte   Rawit 

tboardum  oft,  ploiiinn  kcgmm  cun*»eta£iMs  ta  lai^l 

oporUrvt,  ftctumqut!  nnom,  «t(|uc  IndtvitiMiffi,  qctali^  ait  i 

dtiin  divemt  loca.  tdjuiiicari.     ITbi  concmm  icilv  cirpedhj  it] 

ten^wmt,  novrnm  qmndifD  dMneliisneiii  Pkdiiiiei  s4dft,  qtiie  oik,  tilb,  t^ 

B«lecL  quest  C  19.  Flnnc  m  Lex  ffspmas  iMiniEFratMi^iil  piho^}^  In 

in  quo  bona  mu  tuttt,  nllud  dicoDdum  eit  l^&i  at  eaeviitiitk>  PriMJptf 
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^  4i5.  Thirdlj ;  in  relation  to  the  extent  of  the 
imerest  to  be  taken  or  irausferred.  And,  here,  there 
seems  a  perfect  coincidence  between  the  doctrine 
of  the  conmion  law,  and  that  maintained  by  foreign 
jurists.  It  is  universKillv  aj;reed,  that  tlie  law^  r^i  sitiE 
is  to  prevail  in  relation  to  all  dispositions  of  immova- 
ble propert}',  and  the  nature  and  extent  of  the 
interest  to  be  alienated*  If  the  local  law,  there- 
fore, prescribes,  that  no  jierson  shall  disjKJse, 
by  deed  or  by  will,  of  more  than  half,  or  a  third 
or  a  quarter  of  his  immovable  property  ;  or,  that 
be  shall  dispose  only  of  a  life  estate  in  such  prop- 
erty; »uch  laws  are  of  universal  obligation,  and  no 
other  or  farther  alienation  tliereof  can  be  made*^  It 
follows  that,  if  the  local  law  prohibits  the  alienation 
of  certain  kinds  of  immovable  property,  or  takes 
from  the  owner  the  power  of  charging  them  with 
liens,  or  with  mortgages,  that  law^  will  exclusively 
govern  in  every  such  case,  D^Aguesseau  fully  as- 
4Mttl  to  this  doctrine,  and  says,  that  no  one  can  be 
IpMimnt,  that,  when  the  question  is,  what  ]x>rtion 
of  immovable  property  may   be  devi%»ed,  it  is  neces- 


iMt  Uh.  9,  til.  IQ»  $  14,  tu  S;  1  BoaUenaii,  Obrnv*  91,  p.  lits  4^* 
Gull  b  «^iiil)jr  explicit  AVihi  fUtutum  stt*  ot  tinNiiin^nf um  cnrtm  So- 
tirio^ldooboitMlibut  IftcUuiiTKleiC.    Quaiitun  iium 

ubiqua  fiTM  liabc«t,eli«xno3ct7i&t9rril(vtumiCfttiji  ,]r«o* 

Icmillis  requihlur.  vel  ju«  Civile  atnenrmnlmv  Conclufliim  quod  sk ;  iiuia  ex 
coBimnni  Doctor,  opiuioit^,  flUtytitiii4i«poiiei»citri0oleoQttatcw  mtameo- 
ti,  «ileii4il  te  etiam  extim  tenitohimi,  itA  ut  hmtrm  vuccoiifn!  poMit  in  om- 
oibiiB  bofiit,  tibiciifM|ue  •ills,  ti  in  udlveisuni  jiii  tfiirt&tom ;  quii  quosil  «o- 
InmitAtOT  alivfiditiir ci»Diis«ta4o  loci,  Ia  qoo  •etua  celebmur,  GdJ],  Pmct 
Ot««nr.  Lib.  9,  Obwrf.  ]93»  pu  54a  Set  Pcekiu«,  Dc  Trftiinr,  Cfmju^. 
ek.  98,  a.  9,  p*  690,  who  hol4i  •  eiitiQar  opituuo.  Fa^Iut^  Conflit  de#  Uiis, 
Eemt  Eumnf.  el  Ftmo^.  Tom*  7, 1840,  {  97t  p.  307  to  319 ;  &i)U%  H^l^ 

19a 

»  I  Bottllenoif,  Prin.  G^o.  30,  p»  d;  liL  Obi^rr.  16,  p.  t205;  &od  1  FttK 
kod,  Uha.  156;  Rodenburg,  Do  Div.  8lAt  tit  9,  ch.  9,  §  1 ;  9 BoaUtook, 
A|PML  14;  po«t,  }  4m 
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sary  invariably  to  follow  the  law 
the  property  is  locally  situate.^ 

1  D*Aguesseau,  (Euvres,  Tom.  4,  p.  G37, 
on  tliia  subject  says;  "In  a  fonner  part  of  tl 
that  tlic  power  to  alienate  immovable  property 
impressed  on  the  property ;  that  the  law,  from 
whicli  it  was  regfulated,  was  a  real  law;  and 
power  and  the  validity  of  iu  exercise  mmt  be 
country,  in  wliich  that  property  was  situated 
certain  iisdem  qualitatem  imprimit,  vel  in  i 
avita  possint  alienari,  vol  in  aquirendo,  v.  g.  \ 
vendite  non  aliter  acquiratur,  nisi  facta  fi 
The  power  of  making  the  alienation  by  teataiu 
imprcssa,  than  that  of  making  the  alienation  1 
fore  the  question  arises,  whether  the  immovi 
posed  of  by  testament,  recourse  must  be  had  to 
law  must  also  decide,  whether  the  full  and  u 
tion  is  enjoyed,  or  whether  it  is  given  under 
of  the  testamentary  disposition  depends  in  t 
fonnity  to  tliat  restriction,  whetlier  the  res 
the  extent  or  description  of  property,  over  wl 
tion  may  be  exercised,  or  the  persons,  in  n 
is  made,  or  in  requiring,  that  the  testator  shoul 
number  of  days  after  the  execution  of  the  act 
was  made.  The  total  or  partial  defect  of  th< 
it  did  not  institute  heirs,  or  that  it  omitted  t< 
hcrison  of  the  heirs,  tlie  grounds,  on  which  th< 
ficd,  are  essentially  connected  with  the  pc 
movable  property  by  testament,  and  are  tb 
law  of  its  situs.  Many  of  the  restrictions 
ing  by  testament  have  been  considered 
rcforcnce  to  the  operation  of  the  law,  by 
Rodenburg  states  the  rule,  *  Undo  certissimA  u 
est,  cum  de  rebus  soli  agitur,  et  diversa  sunt 
loca  ct  situs,  spectari  semper  cujusquc  loci  le| 
esse  proponuntur,  sic  ut  de  talibus  nulla  cuju 
territorii  leges.'  He  illustrates  it  by  refer 
prohibits  a  disposition  of  allodial  property  by 
such  a  statute  a  real  law,  which  renders  inc 
disposition  of  the  property,  in  whatever  plac 
Ferriorc  has  stated  tliis  doctrine ;  *  Si  je  legue 
coutume,  qui  en  defcnde  la  disposition,  tel  lege 
foumi  sur  les  biens  situcz  en  cette  coutume,  q 
regard  dcs  choses,  dont  on  pent  disposer  par  de 
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\  4-16.    An  illustration    of  the    dcKtrine    may    be 
borrowed    from    the    English   jurisprudence^   prohib- 


it eon^nm  on  eVki  lotit  n^mtm    Celm,  quk  soii  dooiksilt  on  e«lle  cimi- 
font  paQt  inHitiier  m  femint  daoi  l«i  bien^  qa'i]  a  dans  le  paw  de 
droit  ^crtt«  coaanm  U  a  M  jug^  par  arreai  dti  t4  Aoust,  1754  rapportc; 
par  Marion  aa  it  sea  pUfdoyex,  ce  qui  doit  Itre  atna  d0(eulH/     A 
tMmienl  nadt  in  a  fbrtlgti  coantry  tieqtMalliiiig  btntnblr  tiilgects 
•imaltd  ill  Scotland*  ia  not  aiMUtntd,  in  that  kingd^f  though  by  the 
law  oftlie  country,  where  the  teitaizieiit  was  made,  heritage  might  have 
baeii  aetlled  by  tettuaemf  b^auae  by  the  law  of  Scotland  no  heritable 
mal^9m  en  bt  4iip«ii»d  of  in  that  form*    On  Utta  iirtneiplA  a  Beoes 
pmammX  bead  takm  to  heira  and  aaaigoeati  bat  'aeclndimg  exfcotofi^* 
casDoi  b«  baqaeatlMd  by  a  f^^reign  toatamaiit     But  in  alt  qiMttixiDt 
tooelmif  haritablo  mibjccu  artiaaie  abroad,  the  foraign  teatamant  will 
W  givwi  tflbet  to  according  to  tht  lex  loci    Dnmottlbi  laya  down  the 
mam  doetrioe  roapaetUig  tb«  reatrictton  on  tbo  teatamaotafy  power  over 
bicoa  propHea*    *  IJode  atatntum  loci  loapicietiir,  aitro  pemuia  sit  sub*^ 
dita,  am  non;  iiam  d  dieat,  h^redia  proventa  ab  unA  liaei,  redeant 
ad  bairedaa  aliam  romotloraa  Una*,  irtl  barMaa  tlnatf  auccadaot  in 
hBi«diia  ab  illd  liiia4  profamii.    Vel  quod  illi  de  lioe4 
leatftfi  do  inia  in  teHinii  Tel  idii  ad  eoftam  partem.    Use  ealiii 
«C  ainUia  apaatMit  ad  eapot  alatoct  tgantia  in  rt«i«  el 
coocliiaianem.*     Again;  the  atatota,  which  prohibita  a  diapoaition  to 
paiticular  peraoiia,  or  (whkh  involvee  the  aame  conaaqoaoca)  requirea 
the  diapoaition  to  be  made  in  hfot  of  eeitftiii  pefaooi^  and  therefore 
«»liidea  all  othemi  ia  a  real  law.    *  IMiect*  entm  in  rertmi  alieiuMiotumi 
aeripla  hmc  lax  raaTii  omnlno  diemida  ant:  nee  enim  etatutma  rente 
ait,  an  peraooale  metiri  opoitet  4  latiooe,  qus  a  coi^ngali  fbraan  quaU- 
tato  fUcrn  ducta,  aod  ab  ipa4  re,  qov  in  pcohibitione  atattiti  ceetdertL* 
So  alao  it  baa  been  held,  that  the  law,  which  reiittiraa^  tfmt  the  teatator 
abottld  have  aitrriTad  the  exacstion  of  hia  teatament,  will  control  the 
diapoaitioo  id  property,  aitiiatad  hi  the  eoondj^  where  that  law  prevaik, 
although  the  tagtuaot  ii  madoi  or  the  teatator  domiciled  tn  a  place, 
where  no  aooh  kw  txiali.    If  a  teatalor,  whoae  dotnicil  and  real  estate 
wtre  both  in  NomnadyiO»da  a  will  in  aomt  other  place,  in  which 
bebad oecaaion  to  be  pruaenty  but  where  tba  law  did  not  raquiie,  that 
tbe  teeialor  ahoutd  aurvive  forty  daya,  it  waa  held,  that  the  iurri^onihip 
wii  iwaatial  to  the  talidtty  of  the  teatamenti  ao  ikr  aa  it  related  to  the 
real  proper^  in  Nortnand/*     If  tbeao  qneaiioiia  ariao  m  the  power 
te  dl^KNe  of  motable  property  by  laalaoent,  ibe  kw,  by  which  tbey  are 
dacided«  it  that  of  the  docBicil '  pottr  lea  metibleai  ik  auivcnt  la  lot  dti 

ardf  de  ehoc  entre  di^rentea  cou> 


ei  aocte  ftt*a  aet  wmm.  iantfle^  fwat  tiiE  meublea,  d*agiier  ai  le 
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(as  the  common  law  phrase  is)  lo  savor  of  the 
realitjr,  all  other  things,  though  movable  in  their 
nature,  which  by  the  local  law  are  deemed  immov- 
ables, are,  in  like  manner,  governed  hy  ttie  local 
law*  For  every  nation,  having  authority  to  prescribe 
rules  for  the  dis|Kisition  and  arrangement  of  all  die 
projwrty  within  its  own  territory,  may  impress  U|K>n 
it  any  character^  which  it  shall  choose ;  and  no  other 
nation  can  impugn,  or  vary  that  character.  So,  that 
the  question,  in  all  these  cases,  is  not  ao  much,  what 
are,  or  ought  to  be  deemed,  ex  md  naturdj  movables, 
or  not;  as  wliat  are  deemed  so  by  the  law  of  tlie 
place,  where  they  are  situated.  If  tliey  arc  there 
deemed  part  of  the  land,  or  annexed  (as  the  common 
law  would  my)  to  the  soil  or  freehold,  they  must 
be  so  treated  in  every  place,  in  which  any  contro- 
versy shall  arise  respecting  their  nature  and  char- 
acter* In  other  words,  in  order  to  ascertain  what 
b  immovable  or  real  property,  or  not,  we  must  re- 
sort 10  the  Lex  lad  rei.^ 


liL  p.  30l\  e<!iL  ItiOl.  Rod«fnburg  ipeAkmg  un  Utis  fK»mt  tftyi ;  De  n^dmUut 
pooiillMli  Mio  eooiiteKlio.  Et  HU  quiilrtn,  qui  i  re  iirmtiuitur,  vcl  cujus 
aoodM  oooitllBla  liypodisea  Mt,  colluctntur  i  Doctortbui  lu  iiitmoli ilium 
imoHSO,  in  iKBien,  •!  peqictm  Jiunv^<^iui  «4  UmipQF8Ll<»,  qti&  dintuic- 
tioM  «l  BurfunduB  utitur.  B«d  vxx  <••»!  tit  n<>n  ufrobique  idmn  mt  tlicen- 
iumi  cum   milaa  ol>   iil  iptmn  n  mobiUbus,  qood  j^i 

tnOHi^  ptr  kypethacn  oootftiliiticr  r,    ponemii  alioqain, 

ftl  «i  y&rpmm  lint,  in  moMium  ckMi;  occ  hjrpothoc®  uomiiii^Uir 
Oititftt,  Umparm  aliqim  ad  fedtmeiidam  pm^luLionc,  niliilqos  ad  sum- 
oiBiD  lid  IsuviK,  eeitiim  &ii  incmtutti  liiiii^niA  iit  UMuput,  eonaequeiui 
M  dioaro  coemamm  id  tanpoi  rvditiis,  »qoo  «li]«»9  jiotpvtiuii^  iid- 
noblUoB  nmmm  ftDir^  Bi»kM  ewn  pf  hjrpoUMwv  coaHitiitiooeft^ 
tm  id  iitmiQiin  del  *nr  qum«i   aliefiali,  que  ]ier  •olutiooem 

rtdimilttr.    Rodenbtir-  8t«L  UL  tidt  %  {  9:  '^  I^onTtcmoM, 

AppsL  pw  IS.    8i9  alto  Burgundufl,  Tnct  %  lu  ^  30v  p.  ' 

>  Bm  Enk.  Imttttitei,  B. .%  tit »»  H  &  ^^f  i  ^^ 

s  rhA^i^^  y,  Eobcrtno,  0  Piif%  E*  aoa 


:  I'll » 


I  t»NH.irr  of 


,     »  *:'..      IlitlHlIu   \Vi:     ha\r    : 
un!     ti  «jiii>i!i(Ui^    iii.hlt'     l)\    iht 

t'i.     x.im-     |niini|>li-^    •*IM''}    ^**   ' 
j'llp.!    iiv    n|)ir.M*H)ii    (»t    law. 
•.\ii:i.   I?    ip  "-iMiiiHL   thai,  iinh:|M' 

•  \j'n  NX  i.r  iiiij»l*n(l.  no  cst.iti' 
«»|M  raiiiHi  nl*  law    in    anv    ntln-i 

•  .TJnr  t  \iiui,  nr  1»\  an\  t»ilit'r 
priNriilnjl  |)\  till-  /,/./  />/  siu 
ill   iin\\r\,  i»r   tfiiaii(\    l>\    tht* 

•  ni.;i.  .  nr  iiii(ri>i  in  iininovii 
.ir.jirT'  tL  I  \iT[»t  \)\  >\\r\\  per 
'  ii'iniiNiani'i  N,  a>  lln*  local  la 
ii  lin-  l.iw  n!*  a  >ialt',  wIiiTc 
:i  :ii>  li.  Jill,  nIhuiM  (Mintrr  a 
\\\U\  ilidiiiili  >lu*  wi'H!  an  a 
j.-n  vail  i:i  ,inv  diIht  >tali\  w 
.iii\\a!»!« .  and  ulicrr  tlir  intcslal 

.  i  !!♦.  Man\  (inrvti()n>  n|] 
iii-n  in  the  rDnrx'  of  the 
i;  iiiininni  il  riiiht^,  confrrii'il  1 
<\'  :  iiiMHovahli'  propcrtN,  :»\Ul 
:ri'  N.  Ill  ihi*  (lirii'rcnt  Italian 
in  -  'hii  til  the  jU'oxinci'.N  of 
_n\Mn«il  l»\  ihf  Koinan  Law, 
■•■  Ln'.fiinii-  wiih  rr^anl  to  i\o\ 
' ''  / '/  //  */"//\.  I>\  till*  laws  ; 
j'l.iii  -.  liir  hiishand  ::ainc*(l  by  : 
«•!"  ilh  <l«)!al  I  rrcrls;  h\  othoi 
.  t'»=irih,   .'nil    hv  oihrfN  nolhiiiij 


.•••,  Di--.  .  --,  ••:•.  :..  7-2.7: 
■  .  !>  '..  -«;.  j..  71  :  i  Momn 
.-..  I.'ild  t'.'  a::.  I5T:J:  -J  rK-uiici 
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lions,  which  has  been  most  elaborately  discussed 
among  foreign  jurists,  is,  wh#'thnr,  in  such  a  case, 
the  law  of  the  inairiinouial  doinicil  ought  to  gov- 
ern the  rights  of  the  parties,  as  to  immovable 
jiroperty  in  foreign  countries,  as  it  does  in  the  mat- 
rimonial domicil.^  It  seems  agreed  an  all  sides, 
thai,  where  tliere  is  in  the  country  ret  stUs  a  pro- 
hibitory law  against  any  such  dotal  rights,  and  against 
any  contract  to  create  them,  the  law  of  the  mat- 
rimonial domicil  cannot  prevail,  if  a  different  nile 
exists  there.*  But  the  question  has  Inxn  made, 
whether,  in  the  alisence  of  any  such  prohibitory  law, 
or  any  express  coninict,  the  law  of  the  matrimonial 
domicil  ought  not  to  prevail,  so  as  to  give  the  same 
dotal  rights  in  every  other  place.' 

^  450.  Baldus  held,  that,  in  such  cases,  the  law 
or  custom  of  the  matrimonial  domicil  ought  to  gov- 
ern, as  to  property  every  where,  Cansuetudines  et 
statutny  (said  he,)  tngeiUia  in  domicilio  maniij  non 
curo^  ubi  res  sini  posikt^  qum  in  doiem  datce  sunt.* 
Dumoulin  asserted  the  same  doctrine,  upon  his  fa- 
vorite theory,  that  in  all  cases  the  law  of  the  mat- 
rimonial domicil  constituted  a  tacit  contract  between 


I  1  BooUeooiii  CHiifrv*  S8l|  |iL  73SI  to  p.  318. 

t  liir«nDora,  Din.  }  95  to  91,  p.  71  %o7$;  9fidiil]eiiait,d^9t},9l, 
99;  mm,  M^  to  1^  1^.  IdS;  P.  VQ#t,  do  tet  i  4,  eh.  3.  }  9,  p. 
131,  13V  f^aiL  1715;  1  Pn»Uii4,  Uhn. .  i», !«»  64. 
3  Zrtm  Paul  Voirt,  who  li  a  itimf  sdinoetlit  ibr  iSm  raaJitf  of  etAtot^. 
Uisi  C9^^  of  vjtpfMi  ooDtiAcI  tmy  gowrs,  u  to  ptopetty  Ick  Uiv 
ioAfortigii  eooBlrj.  *Bi  mtsl0  m  uim»  territorio  oontnctiui 
MS  ptftisBi  cosfculiot  sttsiD  vt  in  r^m  vit  ooooiplttai,  99t9 
oiMidti  ftit  booii  extm  ji|ni&tknsiii  itHtMOtiiiin  •ita ;  non  iit  ftfficial 
lonndifttA  ipn  bout,  qaam  Ifmm  fmrnmrn^  quad  illm.*  P.  Vott,  De 
fllftt.  i  4,  eh.  %  f  15,  p.  197,  rdit  I7]S 
i  UMmm,  DiM.  i  S7,  p.  71,  n;  1  Fhdana,  lf4m.  02. 
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the  parties.'     There  are  many  ju 
the  same  opinion.- 

§  431.  Boullenois,  as  we  havi 
mit  the  existence  of  any  such 
Dumoulin  contends  for ;  but  he  d 
which  respect  property,  making,  he 
in  cases  of  laws,  which  respect  th 
persons  in  each  other's  property, 
laws  respecting  the  state  or  coi 
son.^  But  he  contends,  that,  eve 
a  tacit  contract,  it  does  not  rend 
place  in  regard  to  dowry  personal 
so  (he  adds,)  then  the  dowry  of 
at  Paris  would  be  the  same  in 
in  the  realm  as  it  is  in  Paris,  whic 
yet  contended  for.^  Rodenburg  s< 
where  there  is  no  matrimonial  con 
case,  the  law  of  the  situs  is  to  g 
dowry,   approving  the    doctrine  < 


'  Livermore,  Dis.  §  87,  p.  73,  74 ;  1  Frolai 

moulin,  in  treating  of  the  question,  what  la^ 
the  rights  of  the  husband,  in  regard  to  the  i 
case  of  a  change  of  domicil  before  the  disso] 
mately  decides  in  favor  of  tlie  law  of  the 
language  is ;  *  Hinc  infertur  ad  questionem 
dotis  et  matrimonii,  qui  censetur  fieri,  non  in  1 
in  loco  domicilii  viri;  et  intelligitur,  Don  d< 
domicilio  habitationis  ipsius  viri,  de  quo  nei 
scntiunt;  Molin.  Oper.  Tom.  3,  edit  1681, 
1,1.  l,Conclus.  de  Statut.  p.  555;  1  Frolai 
§  147. 

2  Ante,  §  145  to  156. 

3  Ante,  §  155;  1  Boullenois,  Observ.  29,  p. 
*  Ante,  §  155 ;  1  Boullenois,  Observ.  5,  p.  1 

738. 

'»  1  Boullenois,  Observ.  5,  p.  121 :  2  Boullei 
§  155. 
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Burgundus  on  this  poinu^  D^Vrgentre  says;  Cum 
cauium  est  virum^  uxorc  praniortua^  doU'^m^  doHsvepar^ 
$€m  tucrari;  cujus  loci  statutum  specktmaSj  mriy  an 
wanrisj  quod  dim  Juitj  an  quod  nunc  est?  Nas 
f«ntm  lucrandarum  utum  speciandum  dicinms;  €f 
quid  ea  de  re  statuta  singularia  permiitant,  quid 
abnuani  respiciendum,^  BurgunduB  boldlj  asserts 
tlie  opinion,  that  the  law  rci  Htm  must  govern  in 
aU  such  cases  as  to  immovable  property.'  Nam 
d  dotoHiium  ret  immabUis  in  cantraversiam  ^niatf 
€0  antiqwitus  obtimmt  tfententia,  ut  ad  hcum  si- 
tus reqnmre  opartmxt ;  9111s  cum  usque  ad  noslra  tem- 
poral apud  omnes^  qui  marihus  n^niur^  inmolabilis 
duret^  non  tsl  committendum^  ut  iUam  dubiam  faciam 
di^nsioms  soUidtudine^  Many  jurists  concur  with 
them  in  optnkin*^ 

^  452*  Similar  questions  have  arisen  in  relation 
to  the  rights  of  community,  and  of  mutual  donations 
between  husband  and  wifct  whether  they  extended 
to  immovable    property    situate    elsewhere    than   in 


A  Aodmburf ,  Dt  OIvmu  SMui.  PL  3,  tit  %cli.l^$  j»;  9Bimtt9im» 
Appk.  pu  6r. 

»  D*Arg«nt.  %d  Briton.  Ltg.  Dm  Thtmikm,  art.  2t8»  gkm.  6,  o.  16^ 
TbBkl,p.(]mi  tivom.  DiiMrt  $  9S  to  t  90,  p.  7$  to  7a 

a  1  BoiiUmiK  Obmf.  A  h  ^^^ 

«  Oargtitiati*,  Tract  9^  it  10^  p.  GO;  64,  LiTenn.  Dm  1 10^  to  {  114, 

&  Aotfl  i  U%  lid,  m,  153,  IC:,  1G8;  1  Frokiid,  Ifte.  66,  S7, 156; 
UL  316  10  a2l»39B,S41i  *i  FroUad,  Mto.  Sia^FkoUnd  txptmam 
lumittf  to  Ite  Ibllowing  toim.  rla  praniwt  (B«fk,)  qu*  lo  ititut 
liel  OS  loci  poiol  de  mm  lerrstom.  El  Mi  viani  i^e  dan*  l« 
€■1^  00  U  i^ifll  dt  ■iiCiiMiBiit  do  k  naaidra  di  lot  pwU|^r,  d« 
k  ^ooliifr  dfli  bi«a%  do«l  0  pout  dkpoiir  totrv  viii  oo  par  tMtaioeol, 
dnrfi^nittoii  d'ioMiedikot^  dooaifo  d#  inaioe  ou  d^eofaoa,  de  UgUimt, 
IMal  on  coBfttUkmaly  do  droit  d«  puiwaoco  pator- 
r  d«  droit  do  f  idoilift,  «l  aifUti  choaoi  aeoiliUblaiii  il  faot  «'atuchtr 
6m  listtx,  9«  1m  tedi  aoot  iltoc^*  1  Fnjlaod,  Mte. 
136;  td.4d,00toet 
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ilir  in.itriuinnial  diMnicil,  or  not;  and  the  general 
riMilt  nf  \\\r  nasnnin*^  amon^  foreign  jurists  turns 
\rv\  niinh  n])nii  \\\v  same  considerations,  which 
li;t\i-  hiMii  intinii)iit'd  in  relation  to  douTv.  But 
tliiN  Mihjrci  lias  iM-eii  already  discussed  in  another 
plarc.  .111(1  it  iicrd  111)1  Ik*  litTe  ai;ain  examined.' 

v^  'l.'i.».  Similar  t|iie>iious  have  also  arisen  in  con- 
sidrrini:  tln'  rlViMi  c»f  nuitual  donations  bv  mar- 
riid  rniijilt's,  wluii  iluy  are  admitted  bv  the  law 
of  the  inatriiiinnial  dotnicil,  but  are  iinknofvn  to,  or 
jjruhil)itrcl  l)v,  tiu-  law  of  the  phice  rei  siuir  But 
iIm'\  jiroreril  u|M)n  the  ^ame  general  principles.' 
CtMliiu  >avs,  that  it  i>  not  the  law  of  the  place,  where 
an  ait  i>  dmu'.  which  determines  its  eflect.  If,  (says 
lit .  I  |»n)|HTtv  is  situate  in  a  place,  whose  laws  pro- 
hiliit  di  mat  inns  i/Uw  r/ro.v,  or  reduce  them  to  a  par- 
iini!ar  |Kuii(in,  no  one  sin)iK)ses  the  donation  to  be 
li"-^  a  iinllitN,  or  less  >nl)jeet  to  reduction,  because 
tin-  ;nt  In  d(»ne  in  a  jilace,  where  no  such  prohibition 
exiNts.' 

o  'i*)'i.  Thi'  doctrine  of  the  common  law  seems 
iinit'urinlv  lo  In*,  that  in  all  cases  of  this  sort,  touching 
riiiiii^  in  iniinovahic  |)ru|)eriv,  the  law  of  the  place 
rti  sito-    is    to    lioNcrn/"     Hence,  if  persons,  who  are 


■  ^- '  ':.!.'.  1  V\  i.»  i:>>. :;  I«'.nio  170,  174,  175,  176,  J77;  1  Frolind, 
MiiM.  «.•..<;;.»;-.  li-.r  |,i.  177,  l»t.  -J,  oh.  I,  per  toL;  Cochin,  (Eunei, 
I'niii.  .*>.  ;..  .-(I.  ito  .flit.:  .ML-rliii,  Kt'jHirtuire,  Tosiainent  ^  1,0.5,121.1. 
p.  ;)«)'.»,:; Id.  \\  r.  |,;,\,.  .ilrr.uly  soon  UouIIenois*s  view  of  t2us«ub/ect^ 
.i:it'\      l.V).     S«M'  :i!s«».  unto,  ;-  l.'il. 

-  Afii'-.     1 1:{  \n     l.V.i. 

'  L:\.nn.  Dir.^.  j-l.  I.'U  j).  lll,lir»;  1  Voet,  ad  Pand.  Life.  1,  tiL 
1,  n.  .!,  P.  :^1':  -J  Frolaml.  Mt-in.  cli.  IC,  p.  840,  Jtc,  ch.  19.  p. 304;  Ro- 
lii'ii'M-j,  I).'  iMv.  St:ii.  til.  -J.  (  h.  Ti\  l  noullenois,  Appx.  p.  31.  W;  1 
IJi:!:- ::.:<..;•:<».  i;«;i.  iliLi:  I,!.  oii>orv.  'il*,  p.7u7;  2  Boulienois,  Obserr. 
U,  ;..  Mm.  l;;|.  \:\>;  auto,  ;•  \\:\  to  15a 

<■'>•• 'nil.  <1!  .vros,  TtMii.  .*),  p.  il!»7,  4io  edit 
.\iii...     i:,7,  l.>.  lol»,  171  tu  17l»,  1?0,  167. 
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married  io  LoussiaiiAi  wheie  tlie  law  of  communiiy 
(udsts,  own  immovahlo  ^perty  in  Ma$sachuB€tt5t 
where  such  community  is  unknown  ;  upon  the  death 
of  the  husband,  tlie  wife  would  take  her  dower  only 
in  the  iinmovaUc  pro[)erty  of  her  husband^  and  the 
hustmnd,  upn  the  death  of  the  wife,  would  take,  as 
tenant  by  the  curtesy  only,  in  the  inMiiovable  property 
of  his  Wife. 

^  455.  Another  class  of  cases^  illustrating  this  sub* 
ject,  may  be  derived  from  the  known  rights  of  fatliers 
over  the  proprrty  of  their  children  according  to 
the  prorisions  of  the  Roman  law,  and  the  custom- 
sity  law  of  countries,  deriving  their  jurispnidence 
from  the  Roman  law.*  By  the  ancient  Roman  law 
all  the  sons  were  in  subjection  to  the  authority 
of  the  father,  until  they  were  emancipated  by 
the  fiitber,  or  by  some  other  mode  known  to  thai 
law.  During  such  subjection  they  were  incapable 
of  acquiring  any  pro{>crty  for  themseltes  by  suc- 
iMtton,  or  donation,  or  purchase,  or  otherwise  ;  and 
whatever  they  thus  acquired  belonged  of  right  to 
their  father,  saving  only  what  was  called  the  son's 
/MTCu/fum,  which  consisted  of  property  acquired  by 
his  service  in  the  army,  or  by  his  skill  at  the  bar, 
or  in  the  exercise  of  some  public  employment.^ 
This  sort  of  property  was,  therefore,  known  by  the 
name  of  pecutium  castrense^  when  it  was  acquired 
in  war,  and  of  pemlium  quad  iostense  when  it  was 

>  I  Dowt  CW.  Law,  Prtltm.  B.  2,  UL 9, )  9, p.  3M,  note;  R  B.  2,  ut 
%|  %  p.  e87  to  ar»,  670,  a.  l,  12,  3;  Boulii«r|  CouL  do  Bourg*  eh.  It], 
i  9li  1^  p.  3&5i  1  firowD,  Civ.  Uw,  pu  129, 123 ;  a  Froimnd,  Mem.  t^ 
10  Stilt  9  H«nr]r«,  CEavrw,  par  Broioookr,  Lib.  4,  QuMt.  im,  p.  77a» 
1^  717  $  Mvrluv  R^ftortoift,  PoiMoet  PwnittUe,  $  7,  p.  142. 
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••  «|il!<t  li      in      .:ll\      t'.tiM  r        llliill 

lu'-tiMi  III    tin     l.iu     w.i^    lillt-: 

n.i  ;.ii;j.  r  I  lllitit  i\  IiJ  tin-  J» 
Mil-  !i:  •ll'ij'lf!  «1     "^nii  :     liiit     111- 

i'l'i  •»  ••!•  I'lt'lifN  ihrii  iif  (liiri 
''".'N  :ii.M!i!it  i|,  !i.iN  tMiiml  it 
•ii«l  ^"MMtinn  ^  uiil'.niii  innii 
|»i!nl'  ii-'-  "f  in;ni\  |«r«»Mih'ts  ; 
IviiMj..  ." 

v-    'i.*'»».      I  Hilt  r  i!ii>  ii^pi*i-i 
to    flu-    [nit  rij  il    j«o\\ir.    iln- 
jliNjii«sxf  (J    .'irtini:    t*nr»  i^n    jm 
ii.v|.,  •lini:  Hi'     I'  ti'Tii^jl   i»<»w< 

(M.   ill  «»l!ir|     Ui'l'iN.     wlli'llhT 
.t''n\\t  'I  .iinl  s.rliri  il    l»\     tin* 
il«.:iVil.  I  Miiid  Id  till'  iinnn»\i 
-i:ii  :f     ill  nilh  r  cMiniiit'^,  wh 
no  -!ir!i  |i.it'  rn.il  ri^lit^." 

'l  ''7.  Tin  ininiirr  IioIcK  i 
r«*vj .  .  fiii^  \\u-  |».iifriKil  [M 
•  ••»!|vr.j'h  ii!!\  ||,!\c  rlhrt  ll| 
!!n  ir  rlsiltlj-.'iL  \\  lirn-MT  it  i 
.!-  u-  ]•],'  j  l.Tun  .iinl  iiNiirnirt  < 
j»  M  \  :k'  nl"  |!|r  iiiiliirr  of  11 
t!."  '.'h  ^!i..ii.  whitlur  faxlw 
\i\  :i-iiij  I'l'-  lioinan  law 
l\t/::  .  wliiisr  Miii^  ha\i'  n 
.•t.'iiri\.  hiviiiL'  •'»  (lilVfn'nt 
!;•'•  J    !•»    ill"     jutjlitN    nl*   the 
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whether  the  paternal  power  extends  ever)'  where, 
hf?  proceeds  to  say ;  Cette  question  ne  me  semble  pas 
mscq^tible  d'^une  grande  difficuUi ;  parceque  la  puis- 
$tm€e  patemelle  est  un  droit  personnei^  et  jmr  cond- 
queni  il  ne  peut  eire  bond  peer  tmcun  territoire ;  car 
^€si  une  mamne  eertmne  wieme  dans  les  pays  de  cou- 
liMie,  que  les  statuU  jwrsonneU  satt  universcls^  et 
produiseni  kur  ^et  partoui.  D^ailleursj  les  JruiU 
soni  des  choses  mobiliares.  Or^  constat  inter  onmesj 
que  les  meubles  suivent  les  personnes,  et  se  riglent 
mivant  la  couiume  du  domicileJ 

^  ^i5R.  Hertius  seems  to  Itotd  a  like  doctrine,  as 
to  the  personality  of  such  laws;  and  puts  a  question^ 
whether  a  daughter,  w^ho  is  emancipated  by  mar- 
riage, may  aftenvards  make  a  testament  of  projierty 
situate  elsewhere ;  and  whether  the  father  would 
have  a  right  to  the  usufruct  of  her  proficrty,  situate 
in  a  place,  where  she  would  be  deemed  un- 
emancipated.  He  answers ;  Questio  kic  duplex 
est ;  im^m  ex  eodtm  jnincipio  decidenda.  Jus  nem- 
pe  datum  est  persomt^  quod  eiiam  per  consequentiam 
tn  tofta  atterius  civitutis^  licet  immohUia^  oimatur/ 
Yet  Hertius,  in  another  place,  hdds,  that  an  un- 
emancipated  son,  {filius-famiUas)  who  by  the  law 
of  his  domicil  may  make  a  testament,  cannot  make 
a  testament  of  property  situate  an  a  foreign  numtry. 
Nam  statutum  est  in  rem  cameptum^  ei  conditio  filii' 
JmmUiit  non  eM  in  dispositione^  Hinc  Juxia  regulam 
PudueHmfilius-famUias  de  boms  alibi  sitis  testari  non 

(  Henfyi,  CEutthi,  pv  &r«loiiEiMr,  Tqul  %  p.  790l  &09  S  Boulteooij, 
Obt^fT.  m,  p,  M\  47* 

i  1  Hi^rtii  Opcm,  De  OaUVm.  L«|f.  f  4,  n.  17,  p,  130,  odit  1737  {  U.  p. 
1S5,  odtL  17ia 

3  I  Hemt  Opoft,  De  CoUtc  Uf.  {  4,  d.  93,  p.  133,  oOit  1797 ;  14.  p. 
im,  fdiL  1716. 
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jinfnll.'  riif  linnind  of  this  v 
tilt  -.  n»  r.il  inr.ijKhity  is  adinil 
nt*  ill'  iloinitil.  .111(1  the  >{n.M*'Kil 
iimI."  Ill  ilii^  tipininii  H»Ttiiis 
fr..in  lliiln-ni^,  ulmiii  l\v  a^^vr 
tlMt  it\i  l{.iia\i.ni.  who  is  an  \ 
li.iN  amlmriiv  t(»  inakt!  a  t 
in.ikt  s  a  ti  NfaiiK^nt  in  Holland 
siiiiatf  in  Krir/.cland,  that  tt>t 
Kri«/il.i!id.  ahhoiiirh  in  Kriizi' 
ri<li  and  ot' w  haiivrr  ai:e,  rann 
of  hi^  |»n»[)cr!\.' 

c  l.V.*.  HonhitT  niainiain- 
aliiliT\.  that  tlir  palrrnal  |ki 
x..inL  and  thai  it  extends  t( 
<i!\  nt  thi  iMh-inan('i|Kit(-d  rhil 
••Mini  \.  w  hirr  thr  likr  law, 
liioiiix.  dots  lint  t'xi^iJ  Ai 
thr  o|iinioii  ol  I.c  IJrnn,  D'Arm 

c  nin.  ( )ii  ihr  othir  hand, 
Jill"  |Mitinal  |Mi\\i  r  in  rniard  ii 
•  i!\  of  a  cliiJd  i>  |mn'l\  vvi 
^f-i/.'  II  lit  n  1 1 :    il  fit  s't'ff  /Iff  jfit 

ili!i'>   inn      iiHltUlllf.    tpU     na    JHI, 

l\i*\\\\*  n-'ix,    w  liilr    in*    adinit>, 
iiivf    iIm      |M!j'rnal     jmiwit.    an 
ihr\    n  vju  ,1    ill,,   stall"    or     ron 


I..  :. 

•  .M.  :    •  ,  lit  -."•r:  ■  f,  T'>taiu"ii?,  ;  1,  ii. 

■   Ii"  ••..«•:.:  I.  I».  iVji-.I,.  ^.  I.  ii.'.»'2,c 

•  l*»    .  ..'  '.  «      II.  .1'    n-.':r.r.  I-:..  11.  :  :\7  t 
!•     .  ..  J  I.       11.  ;..  M.-:  I..-  Wtkiu  Do 

1.   -.   DA-  '...-.    h.     n.-it  .11.   L.-.    !).>.    I 

I  :.  r  •!...  I. ;..  •.!.-. 

•    I  I':-  i:i:..:,  .M»i:..  •::»:  IcJ.  •*{:».  0l».  \M\ : 
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contends  at  the  same  timef  that,  so  far  as  those 
lan-s  gave  rights  over  imtnovaUe  prDperty^  they 
are  real,  and  are  to  be  governed  by  the  law  of 
the  jilace,  where  the  property  is  situate,^  And  he 
proceeds  to  vindicate  his  opinion  in  a  most  elabo- 
rate manner.' 

^4^1.  D'AgueMMD  aays;  «*That,  which  charac- 
terizes a  real  statute,  lad  distinguishes  it  essentially 
from  a  personal  statutet  is  not,  that  it  relates  to 
certain  pcnional  ijualitieSy  or  to  certain  personal  cir- 
cumtanees,  or  to  certain  persona!  events;  other- 
wise we  should  be  compelled  to  say,  that  all  laws, 
which  coMem  the  jiaternal  power,  the  right  of  guar- 
dianship, the  right  of  ividovvhood  (k  droit  de  mduiif)^ 
and  the  prohibition  of  donations  Ijetween  married 
persons,  are  all  ]>er?ional  laws.  And  accordingly 
it  is  beyond  doubt,  that  in  our  jurisprudence  all 
these  laws  are  real,  which  are  to  be  goremcd,  not 
according  to  the  law  of  the  domicil,  but  accord* 
iog  to  that  of  the  place,  where  tlie  property  is 
iitnte.'" 

^  462,  Merlin  has  examined  the  same  subject  in 
a  formal  discussion;  and  he  endeavors  to  hold  a 
noddle  cmirse  between  the  o^nions  of  Bouhier  and 
Boullenob,  agreeing  with  the  latter,  that  the  usufruct 
arising  tinder  the  paternal  power  is  a  real  fight,  and 
gmcrned  by  the  Ltx  rei  $iUt  and  at  the  same  time, 
bohllng  with  Bouhier,  diat  the  father  cannot  possess 
the  right,  unless  by  the  law  of  the  place  of  bis 
domicil  the  paternal  power  ts  recognised.     He  then 


OlMerf.ad,p.a0to33; 


»  I  ^mWmrnkt,  Qbwf? ,  I,  ^  €S ;  a 

iI4.  ^ aUlB 42;  BouttwQii, Qatit 
^  lyAgif  iiMi  CEbw,  Tern.  4,  p,  MOl,  4to  sdit. 
Cmft.  65 
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'  -:•'..'•  :  :'.:\  i.'it>.  whirl 
;  ...  .:.'.  :  :■  '..:''•*  ii'it  <  upon  il 
!.  r..  ■  .'A.  u :.'..'/.  -ii^iiM-ts  tll( 
«■:  ::!-  f:-'.-  ;.  ;: :-  i;-'  iitini  of 
•  ■:*  i;: ::.  f  ;  i'-  •  \'  •  'I'l^n  :  and  it  i 
fr;:.i  ^•l••  ^'Tv  ii.t'iirt-  of  its  c 
]i\\.  utii'li  ilti  l.:r''<  ail  unema] 
///^  i!t  uin.iUt'  iiii-apaMr  of  alie 
iil;|f  pn-iMrtx  wiiliniii  \\w  antlu 
i^  jMTMHial.  ahh(»n:^li  ii>  ohjoct  is 
(letirinims  tin;  >tati-  of  the  [>(?rsoi 
Ih-  can.  and  cannot  do.  (»>.)  Tlu 
to  a  father  tin*  UMifrucl  of  the  p 
u\vj}\\  to  l)c  real :  lu'cau^i'  its  obj 
makes  no  rcniilation  roiu'iTning 
incapacity  of  the  unciiianripated  si 
in    an(jthcr    place,    he    holds, 

'  Mfrlin,  Rt-furtniro,  l*iiissanr«P;ilernello,  'J ' 

Til"  n.'usi.miijr  "t"  Mt'rlin  «»ii  tJiis  subj».»et  is  iimr 

ii»»  ami  t«>r«»-  of  .«.l;it«;!iH.'iit :  uiul  1  liavo,  thurefo 

fV'Mi  it  i!iij!it  ii'it  !»••  iinajTcptahlr  t«»  the  reader 

(l.in-l:i  pin--.*iM«-«' p:it»'ni«'lli' r     Tmis  clioses. 

iiiirw!   r«t:it  jIj's  fiifans  ;  et  a  cot  <''«rnr(l,  clle  fori 

suit  Ir^  iiit'aii.'^  )>art(iiit.     Aitisi,  une  iiktc,  doniu 

•ini-  -i  ji«r.s-::iin-i'  1«'s  iMifjins,  «iuVll».'  a  (ju.-*  daiK* 

«lin'l«'  li:i"»:inl  "'ii  riTtaiiM's  circ«»nstaiiros  Ics  ont 

cnuliiiiii',  qui  innTtjrdi'  |ia.s  les  iiirini'rf  droits  ai 

sur  la  |M':s.)iun'  k\v  Icurs  i-nfans.     Kn  second  li 

iuipiiutr  datis  I«'m  «'ntaiis,  qui  y  sonl  assujoiis,  ii 

tain-^  acti's:    r»»i:iiu«'  cotto  incapju'iti'  <*st  la  suii 

f^raliMuiiit   partout  »•!  inthn*  sur  lous  leurs  bier 

ali'iu.     Ain-s.  UM  lilx  il«'  r.uniil«\  ii«'  dans  unc 

roiiirat'ttM-  s.nis  ranti»riU'   d«'  s«»n  jMTf,  ne  pci 

\\\v\\^,  <;uM  p«»<^r«li'  dans  une  autre  eoutunio,  qi 

ivvtiMiu'lif  ;  •■!   nTipr«^qu«Mu«'nt  un  tils  de  tanii 

ium«\  qui  u'adiM.M  ].:i<  !a  puis-ance  palrrnelle, 

son  I  «!■''.  ai.«*ni'i  !«  ^  Imi  us  <\\\\\  po!»>t'd»»  dans  1( 

In   nit'uv*  rai-.Mu  un  til-  m- a  S.-n!:^,  i.u  la  coul 

liMit.'  pni>-.inr.-  paternrlle,  quoiipi.^  nourri  el  ei 
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piohibifs  an  unemancipated  son  ta  make  a  testament 
ii  personal ;  but  he,  at  the  same  time,  ajiserts,  that 
jMb    mil    not    iireveot   him    from    making   a    tes- 


ifiquirir  pour  lui-tntoia  en  Hainaul  et  diuii  lei  p«y«  do  droit  ecnL  £t  fO- 
dfiroqiMaietil,  un  fib  de  famiJle,  dA  en  lUiiuiut,  on  dana  uo  pajs  de  droit 
^riti  De  p«ot  •*»pproprier  les  bieo,  qu^il  ncqujert  dans  lacouUime  de  Senlis, 
lofiqat  9m  RcqitisitioiM  oe  r^uiiMseni  pas  toitlet  lea  eitoooataiieat  t9- 
^aim9t  poor  qu'elloa  tom^Qt  dam  le  p^ule  cutnsnaei  ijQifl^Ciialreiiae.  on 
advttoiice.  TroiaiAmeiDeDt,  la  putasance  patoni«Uo  donoe  au  pto,  dans 
loi  payt  de  droit  Acrtt  et  dana  quolquea  coutameflj  la  jouiaaatice  dea  biona 
de  ae«  enfkna.  Celte  jouiiMnee  e«t,  4  la  v^rit^^  uo  acceaaoirQ  de  ta  puts- 
Mnet  palanielle  i  cnaii  elk  tie  forme  dans  lea  cnfana  iii  capaeitv  m  tiiea* 
pMili ;  1«  HaUtt,  qui  la  6Mrv^  n\  pas  beaoin^  pour  aoa  execution,  da 
ubMre  de  rbaiDiDe;  il  agit  aeul;  rhomme  n't  rien  i  faire.  On  ne 
purt  done  pea  tpfdiquer  ici  lea  raiiooaf  qal  oat  dittmiM  Teap^e  de  con- 
cordat tacite,  dont  noya  avona  parii*  Quel  inconvenient  j  a-t-il  4  rca- 
treindre  cette  jouiaaaoce  au  territoire  dea  loia  oti  coutufiica,  qui  Paccor* 
dent  ?  Quoit  parcequ'un  p^r^  joutm  dea  biona,  que  aea  enfiiJia  out  dana 
une  prorince,  et  qQ*i1  nejottira  par  de  ceux,  qu*tl»  ont  dana  una  autre, 
Tordre  public  aeratt  trooblifc^  1^  ooomieree  aerait  d^'rani^ !  Non.  11  n*y  a 
pii  an  cela  ploa  da  trouble  ni  plua  de  confliaton,  qu*A  aacc4der  4  on  d^Aiot 
du0  tme  eouttiaHiy  et  de  ne  paa  lui  aoedder  dana  una  autre.  I)  aat  done 
eoMCant  que  la  afaUcne  du  piMteil  BcmMtr  M  p««ttpii  m  •ootenirt  et  que 
It  ftatut,  qui  donna  k  ua  p4ra  Puaufhtii  die  bieaa  daaeoiuiirqtt'Ua  aouaaa 
puiaaaoce,  n W  paa  petMinnel  Maia  eat-il  puretnent  i^l,  comme  le  piitend 
Bottltenoia,  ou  bieo  eat-il  peraonoe]  i^t,  c*cst'4-dire,  faul'il«  pour  qu*U 
pnMm  mm  cielt  qm  k  pira  aoil  dooiktli^  dana  uno  coutunie,  qui  admet 
la  pui«aoe«  pMmlto?  CeaiUdiAcQitifc,qui  noua  rcaieii^aoadre.  Lt 
tMincipal  petit  aolieialar  aana  lea  aceaaaoiraa:  maia  lea  aceaaiolfaa  ntpto- 
f«iil  jairiaia  aobalatitr aana  la  principal*  Ce  princlpe  aat  aoaat  olair,  qu*indu- 
kilalila,  et  il  ooaa  ooodQil  droit  k  ta  d^iaton  de  notre  quaaticuL  Ainat,  la 
poaannaa  putmelto  pent  aa air  lieu  aana  Puaufrutt  dont  noua  parlona  ici* 
La  ocputiioie  da  Dofuai  noua  eti  ibomit  un  example,  puiaquVUe  adtnet  Tune 
ehap.  7,  ait.  2p  at  qaVtle  axelot  rautra  par  aon  aileae^iCWUBe  l*a  d^cid^  le 
i  dm  Fkadra,  par  lui  arr4l  du  *i7  janviar  ITtSB^  rendu  au  rapport  d^ 
atle  de  La  Briarda,  en  fatrour  du  marquia  de  Sin,  contre  lea 
»  al  daoMiiitllai  d'AomC  lUii  l*l»iifhiit  ae  pent  avoir  lieu  aana  la 
patara^it  ^onl  ^  ^^^  Ftecawoiia.  Un  p4ra  at  peut  doae 
I  jouir,  iM  n*a  wet  ealkaa  aous  aa  puiaiance,  et  par  cooa^uent  a^l  a*eat 
Ijlomieili^  dana  una  coutume,  qui  adinet  la  pulaaaaea  pateraelle.  Ua  p^ra, 
[fui  4ia»jieiperatt  aon  file  au  moment  mtoe  de  at  naiaaaoca,  n'aurmit  cer- 
t  aocua  droit  k  Puaulhiit  daa  liiaaBi  que  oot  enlkat  acquenait 
iHiildaailaeoiitcuaadadQaikilafillt  avail  tlofa,ioit  dan  toota 
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!••.::  !.*'-  J- r..  1   ■    in.  .i|M«*it\,  aii«l   aNt*    hi/i-  within    th- 

1..'...  j'mi,    ill    •    •  Miiirni   nf  p.til  ami  jH  r>:':ii.  l.u^>.  th-. 

'..It!-  .    MI'l^l    \  i'  III. 

M*»'.   Wu'immt   Luiii:^   Mnh**!*   intM   an  >  \:*.iuiiiitiun 

.  :'  :'..      I  :'*■  :i..n-    ..f   U^r-  v^n   \\\v\^{^    n;"-n   tiii^  v;Vie^.t, 

1:     l"    -'iiVh  i' iiil\    M!i\i,ms.   \\h*it    iliniLiilti- <  t!ir\   at'. 

•  nm;.' Ill  il     1. 1    »  nroiniii  r    at    almost     t.\'.r}    strjv.  in 

.:■.!.;     I'l  .  .:.\     \\\U)    i.ii« 't   thrir    ra\v«riit:   >y-:cni  ol 

iiif    i!".\i-i«»ii  «.t    iiw^  into    n-al  aiul    jHT^-'niil.     Tht 

«-«.;ii -pMi   \  \\\    \\\^  a\ni«l.  il    till   t!u'v«'    4ljiiiru-V:'>  ^}    a 

>i.n:'.     ::!i.!   uuir'-ini   ii-^i.      Il   ili-rlarcs,    that  UK*  U^^ 

«.;     !!!(•    -'!:'>    ^m:i11    r\<'hi>i\rly     :^i»vtTn  in  re::ard  i^ 

■.•I     ■'«'  =  :-.  iiii.n-!-.  .mil  tiths.    in  and   to  iniinovaMv 

;r.  j.ii\.     nf   iMinsr    it  cnis    ilown     all  attrm{il>  t.. 

iisr.'ilu'.    .il!   r.Mti::n  l*i>v>,  uhrthcT    ihry  rtr.^jkvt  j>tr- 

-11-   «  r    th'n.:-.   nr  hIm-  or  wiihholil    the  caiuvjitv  to 

..'  i\'\'.i'   .  1  ;••  (li^jij^i- t»r  innnovahlu  j»n»j»tTty.' 

s  M'.J''.  r:ii>  >iil;ii«'i  of  the  natiin*  and  extintot 
:!!  j-nr'i!!  jm.wii  and  nL:ht>.  canie  recently  uudtr 
.«■;:-;.!■  I  .\u  :i  in  llnj.inil,  in  a  easij  somewhat  I'om- 
pl"  !*■  d  in  iiN  rirruni^tanees.  and  touehin^'  jH'rs4>aa! 
!>•:»«  n?!\.  Il  nKi\  l)t:  hrielly  stated  as  iV«!lo'5\s.  A 
::i.!:.i«^.  i.'.»!x  |»l.ui'  in  lli»nand  1  »et we t-n  the  parties. 
Ai  :!ir  lijii'  lit'  ihr  in.irriai:i\  a  inarria^ie  eoiitract  wa'^ 
i!5' I'     'v.  11!...^    in  thr   Dnieh   lorin,  making  certaii; 

■  •" .'  ;•:    .  *.•    .     <  »r.  •    «.  ;v  if  ]*•:*.'  i'<  <•\]^p*^>t'  fiir'"*,  la  lo;  !•?  i'**'  ^••'^' 
:..'        «  ••    '    ■•■.!:.•?.  t/ii  ir.ii'.i!i»u«  nt  p'ls   II  puirJsancc  piu:>--^' • 

:••■•■■••  •'.! '  .'.t"-  i.'sM  v.'jl  >  J'^nr,  ot  oai:>o:uei:.::'.tnt  c!li 
■  ••  '•  •  •••'■•.•*:  ';::■.'  t!i:.<  ]a  -'.i.t'',  ;'j  r5:.>;mi8:  *.\:*''  >-:z.  ;«Te  e:: 
:  •••••.••  ^  •  ••.  •  •  J  .'••  ;.  ■.:  -.ii."  Mcr:.:i,  K«  portoir^.  ruis5>;va:c,  Pa^^:- 
■■    '.     7.    .  ir.,  I  !•:.  .,:.♦.  l-.*r. 

M-  •    •  .  il.  .»•  •♦■-.n-,  T'-t  .:.:«'i!t,  "  1,  n.  T*.  urt.  1,  p.  3h>. 
>■  ••  Ur-  ....    f.  n.irrv,  •*  \ «.-.  aU'l  IJcaniCS,  R.  l*.i;. 
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pnmsionSi  and  among  other  things,  pro^  Uiou  for  the 
distribution  of  the  wife's  pmperty  in  the  evi*nt  of  her 
hwband's  surviving  her.  They  aflenvards  removed  to 
and  became  dotniciled  in  England,  and  had  children 
Ijorn  there.  The  wife  died ;  and  by  her  death  the  chil- 
dren became  entitled,  under  a  compromise  in  Holland, 
to  one  fourth  of  certain  property  of  the  wife  in 
the  public  funds.  By  the  French  Code,  which  is  the 
law  of  Holland  also,  when  children  are  under  the  age 
of  eighteen  years,  their  sunriving  parent  has  the  en- 
joyment of  the^r  pro(K?rty,  until  lliey  attain  that  age ; 
and  the  father  insisted,  that  as  the  cliildren  were 
under  tliat  age,  and  the  marriage  contract  and  com- 
promise, under  which  tliey  took  the  one  fourth,  were 
both  made  in  Holland,  the  children  must  take  it,  sub- 
ject to  his  paternal  rights  by  the  law  of  Holland. 
The  Vice  Chancellor  held,  that  the  father  was  not  so 
entitled.  On  that  occasion  the  learned  Judge  said ; 
**  By  the  Code  Napoleon,  which  is  the  law  of  Holland, 
as  well  aH  of  France,  when  children  are  under  the 
age  of  eighteen,  their  surviving  }>arent  has  the  en- 
joyment of  their  property  until  they  attain  that  age. 
But  that  b  nothing  more  than  a  mere  local  right, 
given  to  the  surviving  parent,  by  the  law  of  a  par- 
ticular country,  so  long  as  the  children  remain  sub- 
ject to  that  law :  and,  as  soon  as  the  children  are  in 
a  oountryt  where  that  law  is  not  in  force,  their  rights 
must  be  determined  by  the  law  of  tlie  country,  where 
they  happen  to  be.  These  children  were  never 
!  subject  to  the  law  of  Holland :  they  were  both  born 
in  this  country,  and  have  resided  there  ever  since. 
The  consequence  is^  that  this  judicial  decree  has 
adjudged  certain  property  to  belong  to  two  British* 
horn  subjects  domiciled  in  this  country ;  and  so  long 
66^ 
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as  they  are  domiciled  in  this 
property  must  be  administered 
of  this  country.  The  claim  oi 
arise  by  virtue  of  the  contra 
local  law  of  the  country,  wh( 
the  time  of  his  marriage;  ani 
erty  must  be  considered  just 
English  legacy  given  to  the  < 
the  father  is  entitled  to,  is  the 
master  to  inquire,  what  allows 
to  him  for  the  past  and  futi 
children.'^  ^ 


1  Gambler  v.  Gambier,  7 1 
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^464*    Having  tiikcu  lUr^t    ;^rneral  views  of  the 
r^eperatioii  of  fareig;ii  law  ia  rcj^ard  lu  movable  prop- 
erty, and    ifnmovable  pro{ierty,   and  ascertained,  that 
the    general   principle,    at  least   in  the  eoninion  law, 
adopted    in  relation  to  the  former  is,    that  it  is  gov- 
erned   by  the  law  of  tiie  domieil  of  the  owner,    and 
in  relation    to  the  latter,    that  it  is  governed  by  the 
taw  of   tlie  place,    where    it   is   locally    situate ;   W6 
now   come  to  make   a    more    immediate    application 
of    these   principles   to   two  of  the   most    important 
classes    of  cases    arising,  constaudy  and   unilbrmly, 
in  all  ctfilis^ed  human  societios.     One  is,  the  right 
of  a   person,    by  an  act  or  instrument,  to  dispose  of 
•his  property  after  his  death  ;  the  other  is  the  right 
'of  succession  to  the  same  property,    in  case  no  nuch 
postmortuary  dis]x»sition  is  made  of  it  by  the  owner* 
The  former  involves  the  right  to  make  last  wills  and 
testaments  ;  and    the    latter  the    tide  of  descent  and 
the   distribution   of  projcrty   ab   inteslaio.     We  shall 
accordingly    in    this    and  the  succeeding  chapter  ex- 
clusively discoss  the  sulgect  of  foreign  law,    in  rela- 
>.tioo  to  testaments^  and  lo  successionsi  and  distribu- 
of  movable  and  immotable  property, 
^  465.  And  first,  in  relation  to  testamentH  of  mov* 
able  property*^        So  for  as  respects  the  capacity  or 
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"n.Mj.i.itv  tit'  .1   It  >*i:itnr,   to   inakf    a    will   rif  prrsoni. 

nr  in..\  il.'i  .    |»n.;"ri\.  wt-  \ui\t'   aln»ady   had  t>ooa?ion 

tn    ••mi^'hIm*    ilir   -iilijiit    in  another    phice.     Tin:  re- 

Niih    ".t"   i^.ii    ••x.iniinatinii    \va^,    that    thr  i.nv  of  the 

i.'tii :!  ili'M.ii'il  nMlii-  |Kirt\.  .it  ihf    tiiiio  of  thr  rnaki/iij 

(it  lii^  will  nr  it^t.iiniiit.  wa*^  tf»  iiovt-rii   a^  T.>  tii::t  ca- 

|Miit\    ni    iina|»  n;ii\.'      \Vt*   !nav.    ilii/ri'torr.  r'rc->:i.d 

t»i    i!i«-    rMii^id.  ninfi    <\\    tin*    fc»rniN    and   Nj/finnilicS. 

h\    wh'hh    NNilU   ni'   |Mr>nnal    rNtatt.-s    art"  lu   /w»  :;ov- 

fiiHii.      \ini    lit-n-    it    ina\    hi*    >tati;d    now   lo    f»e  a 

Will   X,  f|i,,l   jirinriplc   in   thr    Kn:ili>h  law.  that  a  will 

nl'    |H  r^jn.il    (»r    nu>\.il»lt'    |>rojiiriv,     rr::ni:irlv    made 

arccnlinj    to   tin-   t'orni>  and  soU^miiiios   required  hy 

tin   law  ol'  t!ic   ttNtaior\  doinii-il,   i.s   sufticitat  to  pass 

hiN    [H  ivnii.il    nr    nu»\al»h'     pro|KTt\     in    evtry  other 

<'«»niiir\,  in   wliirli   it    is  >itnatfd.      But   this  doctriue, 

.iIiIkhlIi  in»N\  \«  r\  firinl\  t'>iahlis>ht'd,  was  for  a  irreat 

hii-ili     ^^\     tinn*    nuu-li    agitated     and    discussed   in 

\\  < -iiiiiiivii  r   Hall.-'       Onont."  occasion   Lord  Lou::h- 

lnn..ii^!i    l.Thl   down   the    diu'trinc,    that,  with  resi)ect 

to    ilh-    di>|*Msition    (»f  movable     propertv,    and   with 

n  •*,•••.  I  to  ihi    tr.iiiNnii^sioii  of  \u  either  l»v  succ'ssioa, 

nr    !.\     ilh-    a.t    t»r    ilu"    party,     it    follows   the  hw 

«  r  ihi'    pi'iMiii.       Tlir    <»wnt*r   in    anv   countrv  niav 


'    *   ■  .    ."..'  •      •:•-',    '-.I  *.',>,  ■  n»l  10  6  hM\  s  .->;?, :  430  to  <  4.U 
S'  •  •-'  U    .  ■•.'-.  .\:k\.  :•.  .'l-*:  4   Bur^jo,  Comin.  oa  Col.  and  For. 

\s^'^^.  I'     !.     :  .   U,  ;..  ."i77.  ."^7^  .'»7'.». 

>•  i'  .  ..V,.!-\.  '.»  V.  <.  \  Honin.s,  R.  l->7,  131 :  Bi»ni>f«?  - 
.'  ■  •  •■.■'  \'.  n.  I  l'»J.  •.'(«':  Vncv  r.  Dou  hurst,  ^  Sim.  R. -r:'.  •i''P. 
"»• «  .  M  .  i; :.:.:.  \  \\t\j'j.  \xx  IS.  K.  :U<»,  :r>4 ;  RobcRsoc  ca  Sisc- 

« •  -  •:-.  . .  •  ».  i  •!.  Jl  I,  il.K  *>:»,  'JrU-Jl*?;  The  case  ot'  ihfi  G.vis  of 
'I  •  11  ..  ••,  •  :■ :.  Sir  11.  JcMn/r,  July  1?40,  London  M-.clh'.y  La^^ 
-M.:.    .  ••  .  S.    ♦.  I-I«'.  ;..  -Ji:!. 

s  '.  \\  :  .M.  1..  I  II.  IJ:  M-'i.  i;!M».  See  also  Ommiincy  r.  BiniT-iiES. 
■  ••  .»  \v  ::,:..)  IIn-j.  i:.  t:.^.  U.  lU.  note ;  Stanley  r.  Ba.-:us. 
•  n  ..^.  J:,^  ^ '.  J:.  :;7..; :  iJ.  _;■  r.  Lusliloy,  ;j  Ilaiynr.  Eccles.  K.  415.  a^w. 
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of  his  peraoiial  property.  On  another  oc- 
isxni  Lofd  TimAofW  assc^rted  the  same  dcxitrine 
to  succession  to  personal  propiTly,  and  by  im- 
ition  as  to  wWW  Lord  Ellen  borough  put  it  as 
in  his  day.  He  observed ;  **  It  is  every  day's 
10  recognise  the  law  of  foreign  countriesi 
binding  OD  personal  property ;  as  in  the  sale  of 
II ps^  coaferoiied  as  prize  by  the  sentences  of  for- 
ign  courts,  the  succession  to  personal  property  by 
or  intestacy  of  the  subjects  of  foreign  coun- 
tries,^^ But  antecedently  to  this  period  many  learned 
doubts  and  discussions  had  existed  on  the  subject.^ 
In  the  Duchess  of  Kingston's  eas6|  a  will  of  per- 
sonal property  executed  in  France,  but  not  in  con- 
lity  to  the  laws  of  tliat  country,  was  admitted 
protiate  in  the  Ecclesiastical  Courts  of  England 
1791,  it  being  duly  executed  according  to  the 
English  forms,  although  she  was  domiciled  in  Fraaee 
the  time  of  making  the  will,  and  also  at  the  time 
her  death.* 

^466*  Even  at  so  late  a  period  as  1823,  Sir  John 
Nicboll  doubted,  whether  a  will  of  [lersonal  prop^ 
erty  made  abroad  by  an  English  subject  domi* 
ciled  abroad,  oughl  to  be  held  valid,  unless  it  itas 
executed  in  conformity  to  the  forms  prescribed  by 
the  Eugltsh  law-  The  ground  of  his  doufit  was, 
whether  an  English  sulject  was  entitled  to  throw 
his  country  (escuefe  pairium)  lo  fiu*  m  to  select  a 


1  Bmo^  w  Brm^1tBm.iLTvXL9m.nam. 
foUm  «.  Brown,  5  Eijt,  R.  1«3D ;  Fenmhi  r.  Mtrquw  of  If eitford, 
\  Zmgluh  Jurist,  April  J,  IbU,  p*  9152;  a  C*  3  CuiK^tfl,  R.  4^. 
f^  Sttlltttipdo  r.  Johii«t0iiB,  a  Va*  108,900;  SonmvUli^  p.  8omenrUK 
I'VolTSI;  Mfimr  i.  Seoit, Q  Brem,  Pkri. <^«i 5S0,  Toialia**  Sdit; 
flL  a  9  Addaiiii.  £eclea.  R.  IS,  oolt. 

«  Bm  Corluif  w.  TtiamtoD,  9  Aiimsm,  £c€lm  R*  31.    Bm  i  Bufge^ 
Comm.  on  CoL  ud  For.  Uw,  PL  9,  ek  12,  p.  566, 569,  mx 
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fn!*  i.:ii  tl  ini«i!  ill  «'oinj»l»"t<'  il»Toi;aT.i«»n  of  ]i\<  lu- 
riM  •i«'Mii«il.  jihI  iluiN  ii»  n-iidi-r  lii>  i»rof>LTtv  ia 
Kiu'nul  ili^triliiit.ihlf  liv  ^iiri*i'^^ii:ni  s.r  tf>ti:inifnt 
ii(  Mi.liiij  ii.  ilii-  tnitiiiii  Kiw.  lit:  ti.H)k  .1  di<tiiicnon 
1».  t\\..n  ti'Ht.HX  «iiii|  intf^tacy  *  a>>uiiiln;;.  t'»»r  the 
>.!k.  nf"  .truiimi  in.  tint  in  ilit*  latter  oas».^  ihf  foreign 
l.iu  iniLiht  pn  \.iil  ,  tliinkin::,  that  ca>f>  uf  t*>tacy 
ini-!it    l»..    -MM  riHil    li\    \tr\    cliiViTOut  considtTat'ions 

tlniM    tlm^r    «»r  illt»Nt;ir\.       K\t'lK      if     a    wi'j.     t'YfOUtcd 

uiMnliir^  to  ihf  hiw  nf  tin*  plan*  of  ihv  testator's 
d«iiiii'il.  wniiM  ill  <ih'h  a  <;aM.'  Iir  \ali«l,  ht- .:oiiTvudedj 
ili.n  it  li\  111!  inraiiN  fnllnwril  univtTsallv,  avA  u\M>n 
]«iiini;.l.-,  ih.ii  a  will.  In  Im'  vaKui.  inu>t  striclW  ron- 
tuiiii  In  til. 11  law.  whirli  WdiiM  have  n*j:uLited  the 
^n.ii  Nxi.-n  ii»  ilir  tfsiaiorV  propiTty,  if  he  hLul  died 
iMir«*T  It.  .  \n(L  tlnn  Tdh',  hi;  hrld.  that  a  will  of 
[HI-.. ml  prnpntx,  iiitide  hy  a  British  suhirct  ia 
I  r.ui'r.  .irriinhiiii  to  tlu*  forms  of  the  En^!i>!i  hw. 
w.iv  'UHn\  .IS  to  such  pro[)eriy  situate  ia  Eniiiand. 
Ill  .Miiniitril,  thai  a<  to  nriti>h  5iii I jjects  domiciled 
ill  an\  pirt  nf  tlir  I'liifrd  Kinu<loin,  the  law  of  their 
ilMiiiiril  niiisf  i;n\i'rn  in  rruard  to  micccssIou^  and 
wi.'N:  .tiKJ  so.  till'  like  law  must  ixoveni  in  reirarti 
tti  -II.  .rxNimis  iiiid  wills  of  foreiijiiers  residt-nt  ahroad. 
Th.  n -nirtiiMi.  whirh  he  soiieht  to  establish,  was, 
fhit  .1  Mritjsh  siiljjfct  could  not,  l)\  a  foreign  doiii- 
i«  iL  «!•  f'l  It  tin-  o]>i'ration  of  tht»  law  <if  his  own  coun- 
tr\,  .Is  tn  p.Tsdiial  property  situate  in  the  latter.^ 

.  'Ml7.  To  this  opinion  the  same  learned  Judge 
firml\  adli«rril  in  a  still  later  case.  But  upt>n 
an  appi.il.  tin*  cliM-ision  was  cwcTtiirned  bv  the  High 
Cuwn  i«r  l)«  lr::aie^,  and  the  doctrine  fully  established. 
til. It    \\\i'   \,i\\    of  thr   ariiial    foreign  domicil  of  a  Brit- 

•   «■•::.    ij  r.  T.-.-nifMn,  *.'   A-Mams  Kcclos.   R.  p.  0,  10  to  'J5:&  C. 
'  S...,.  j;.  :..  :ij«).  an. 
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isb  subject  is  exclusively  to  govern  in  relation  to 
hb  testament  of  pcrsunal  pra|ierty ;  as  it  would  in 
tlie  case  of  a  mere  foreigner.*  This  case  is  tlie 
stronfer;  because  it  was  the  case  of  a  will,  and 
several  codicils,  made  according  to  the  law  of  For* 
ttlgsl,  and  also  of  several  codicils  niade^  not  according 
to  the  law  of  Portugal  where  the  testator  was  dooj 
iciled.  The  will  and  codicils  executed  according 
to  the  Portuguese  law  were  held  valid;  the  others 
were  held  invalid.  And  this  doctrine  necessarily 
goes  to  the  extent  of  establishing,  not  only  whether 
there  be  an  instrument  called  a  will ;  but  whether  it 
coasiiiuies  a  will  in  the  sense  of  the  Lex  loci.  The 
doctrine  also  applies,  whether  the  personal  property  be 
locally  situate  in  the  dnmicil  of  the  testator,  or  in  a 
foreign  country.* 

^  -V68.  The  same  doctrine  is  now  as  firmly  estab- 
lished in  America.  The  earliest  case,  in  which  it 
was  direcdy  in  judgment,  was  argued  in  the  Supreme 
Court  of  Pennsylvania  in  1808  ;^  and  this  case  mayi 
be  truly  said  to  have  led  the  way  to  tlie  positiv^ 
adjudieatjuu  of  this  important  and  diflicult  doctrine. 
There,  a  foreign  testator,  domiciled  abroad,  had 
made  a  will  of  his  personal  estate,  invalid  according 
to  the  law  of  his  domkil,  but  valid  according  to  the 
law  of  Pennsylvania ;  and  the  question  was,  whether     y"^ 

it  was  comi>ctent  and  valid  to  pass  personal  property    ^ 

situate  in  Pennsylvania.       The  Court  decided,  tliat 
It  was  not;  and  asserted  the  general  doctrine,  that 


d^^ 


1  dluky  V.  BartMi,  3  Hftff .  Eccles,  R.  p.  373  to  465 ;  Mooro  v.  Da? oil, 
4  Umgg.  EcdM.  R.  346,  3!H;  a  P.  Pric«  e.  Deirfattnt,  4  Mytnc  nui 
Cnlf,  76^  8Q,  69;  Ftmrii  p.  Marquia  of  Hmtlbrd,  TIm  Zogl^i  Jurki, 
Apiil  1, 184.%  p.  S63;  8.  C.  3  CurtAkt  E.  46a 

*  n»id,  CkiunlMt  of  Feitinf  c^  Mftiquii  of  Hertlbr^,  Tiio  £ji|(liili 
JiifHtt  Apnl  I,  JS43,  |i.  9fSt;  &  a  3  Curt«»,  E.  41}^. 

>  Dmm^wiM  w.  Bn^mcmt  I  fiuMf ,  R.  336. 
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§  470.  Foreign  Jurists  are  as  generally  agreed,  as  to 
the  doctrine  in  regard  to  movables,  upon  the  ground, 
maintained  by  all  of  them,  that  Mobilia  seqxtuntur 
personam^  John  Voet  lays  down  the  rule  in  the  fol- 
lowing terms.  In  sucees^onibu^,  testandi  facul- 
tattj  coniractibusy  aliisque^  mobilia^  ubicunque  sito, 
regi  debere  domicilii  jure,  non  vero  legibus  loci 
illius^  in  quo  naturaliier  sunt  constituta,^  He  adds  ; 
Ibiqtie  D.  D.  (Doclores)  mobilium  tamen  ratione  in 
dispositionibits  testamentariis^  dum  qiimriiur,  an  illm 
in  nniversum  permiiiendee  sint^  nee  ne^  lUi  et  ab  intes- 
tato  succession  ibtis J  donationibus  inter  conjyges  t^etidg 
permissisve^  ct  aliis  similihus^  de  juris  rigore  cammnni 
quasi  gentium  omnium  consensu  laxatum  est ;  sic  ut 
ex  comitate  prqfecta  regula  praxi  universali  inmluerit, 
mobilia  in  dubio  regi  lege  loci,  in  quo  eorum  dmninus 
domicilium  fovet,  ubicunque  ilia  vere  exstiterint*^ 

§471.  Vatte!  has  spoken  in  terms,  admitting  of 
more  question,  as  to  the  extent  of  their  meaning. 
After  obser^^^ing,  that  a  foreigner  in  a  foreign  country 
has  by  natural  right  the  liberty  of  making  a  will,  he 

cases  eited,  ante,  §  495;  Erak.  Inst  B.  3,  tit  2,  §  40,  41 ;  2  Kaims,  Equitj, 
ch.  8,  §  6. 

1  See  1   Buotlenois,  Obacr.  28,  p.  (Wt  to  721 ;  Cochin,  (Euvres,  Tom. 
S,  p.  65, 4to  edit ;  ante,  5  362,  §  3G2  n,  ^  399 ;  4  Burgee,  Comin.  on  Col. 
and  For  L&w,  2,  ch.  12,  p.  5TJ,  580 ;   PcbIix,  ConfliL  des  Lois,  Revue 
Etmng.  et  Fmn^  Tom.  7, 1840,  §  40  to  5  50,  p,  346  to  360  j  post,  $  481, 
«  J.  Voet,  ad  Pand,  Lib.  1,  tit  4,  P.  2,  ^  U,  p-  44. 
3  J.  Voet,  ad  Pand.  Lib.  1,  tit  4,  P,  2,  §  12,  p,  45.    See  also  J.  Voet,  ad 
Pand.  Lib.  28,  tit  1,  n.  13, 15, 44  ;  4  Burge,  Comm.  on  Col.  and  For.  Law, 
Pt  2,  ch.  12,  p.  579, 580,  590 ;  P.  Voet,  de  Statiit  ^^  9,  ch.  1,  n.  8,  p.  255, 
edit  1715;  Id.  p.  309,  edit  1661 ;  Burgundua,  Tract  1,  n.  3G;  Id,  Tract 
16,  n,  1,  2,  3  ;  Fculix,  Conflit  des  Lois,  Revue  Etrang,  el  Franc.  Tom.  7, 
'  liMO,  §  24  to  §  27,  p.  204  lo  p,  210;  Id.  §  32,  33,  p.  221  to  p.  227  ;  ante. 
§  381,  note,  §  444  n ;  4  Burge,  Comm,  on  Col,  and  For.  Law,  Pt  2,  ch.  5, 
p.  217, 216;  Id.  ciu  12,  p.  57G  to  580 ;  post,  }  479;  Sand.  Decia,  Frisic. 
Lib.  4,  Ut  1,  De5n.  14,  p.  142, 143. 
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a  \m11  fi  jM  iNuiKil  t>tiiu.*  must,  in  order  to  jiass  x]y. 
j»ri.|..  ii\.  Im'  I  \r(  iittd  anorilini:  to  the  law  of  the 
l»l.u .  ni  tlir  tf^i.nnr\  tlomk'il  at  the  time  of  his 
ilr.!t!i.  \\  \(»id  li\  that  hiw,  it  is  a  millitv  every 
\\li.  n,  .ilthi»iii»li  ii  is  exiTUicd  with  the  fonnal- 
iih-  iv<juin(l  l»v  the  hiw  of  the  place,  whtiro  the 
jMiMiji.il  propt'iiv  is  liK-allv  situate.  The  Court 
a^>t  ihmI.  iha!  in  ihi^  rrsjM'ct  there  was  no  difference 
Im!\\«iii  iMsts  nf  MiiMfssioii  hy  testament,  and  hr 
jnirMarv.'  'I'hf  siiiiu..  ilortrine  has  Iwen  since  re- 
jii  ciinllx  nro-niMd  hy  uthtr  American  courts,  and 
nia\  \u)\\  \n'  il«  I  iiird,  a-^  of  universal  antlioritv  here-^ 
V  'i«i'.».  in  Scotland  the  chHnrine  wa^  formerlv  m- 
miUimI  ill  inaiiv  donl^s.  By  the  law  of  Scotland, 
lil.  Lioimatr  |m  im.iis  arc  not  det'med  eajuhle  of  niak- 
ni::  a  will  ;  .iiul  hciii-c  a  will  of  movables  in  Scotland. 
ni.Mii  hv  >iirh  a  |M  rxui,  domiciled  in  En^laod,  was 
Inmiiilv  luid  in  >cotlajid  to  he  invalid.'  In  like 
niaiiiu  I  a  iiiiiicu|iati\c  will,  heing  in  Scotland  invalid, 
w.iN  iiimiuix  luM  invaliii  to  pass  movables  in  Scot- 
iaiid,  a!ilh.UL.h  ihc  will  was  made  in  England  (where 
sinli  a  will  In  \alid)  h\  a  jKTson  domiciled  there."* 
liiii  i!n  ::♦  in  ral  dcKtrinc  is  now  the  same  in  Soot- 
iaiHJ.  »iN  ill  Hiiiiland,  The  law  of  the  domicil  uni- 
\rr-:i.!\  |n\.iils,  as  to  Miccessions  and  vnlls  of  mova- 
hl«  •-  in  «'iln  r  cniinirics.'' 


.'■  '.  i;. :.....  r^,l  I]iiii:.  K.33*;:S.P.  Moore  r  Budd. 4 Ha^^. 

-  >.  •  H  ..  ^  r.  n.in<oiu  \  J...lin.  Ch.  R.  ICO,  4l5l>;  Han'ej  r.  Rich- 
:.:.:>,  I  M  -  ■.,  II.  ::-!,  .iii.i  fax  >  ciuul,  p.  lOl?,  note;  Dixon'/ Ex'ors  r. 
Ji.  -  .  i.  ■  .-.  '•>  I  lais.ii.  K.  .'n:»;  De  S>bry  r.  De  Laistrt\2  Ilarr,  & 
!■• .-..  j:.  I' :.  -.".M  :  .\::i>i!.Mu  »'.  Lciir,  1*^  WheaL  R.  li;!»;  HmtUoh  r. 
N.N    ..   -I  ••.!..  K.  I-:!,  r>(U.  5i»."i. 

i:-..  I  .«!.  IJ. :;,  tif.'J,  .  n.p.  r.i:,;  3Kaims,  Equitv,  B.3,ch.S,«3 

i  J  K..     ^.  I :.;...!>,  ».  :t,  o;..  >,  :  :{,  p.  345 

•  >. .  J;..  ,..;..  »•.  J.»llli^^.Iw^;U•..^.  l!»5J,aO|;  SomciTine  r.  SorocrriiJe, 
"i  v......  Ji.  ;:,; ;  Ua.dic  v  Jjarry,  *^  Ves.  &  Beaom,  127,  131,  and  the 
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§  470.  Foreign  jurisu  are  as  generally  agreed,  aA  to 
the  doctrine  in  regard  to  movables,  upon  the  ground, 
maintained  by  all  of  them,  that  Mobilia  seqimniur 
jtersonamJ  John  Voet  lays  down  the  rule  in  the  fol- 
low ing  terms.  In  successionihus^  (estandi  facul' 
UUe^  ctmiractibuSf  idiisque^  mabiHuj  ubicunque  sita, 
regi  debere  domicilii  jure^  non  vert^  legibtis  loci 
illius,  in  quo  naturatiter  stmt  constituta.^  He  adds  ; 
Ibiqiie  D,  /),  (Doctores)  mabilium  tamen  ratione  in 
disponiionibtis  testanumtariis^  dum  ^iK^tVtir,  an  illm 
in  unitm'mm  permitiendit  sini^  nee  tie,  ti/t  et  ab  intcs- 
UUo  succeisianibtis^  donationibus  inier  conjuges  vetitis 
permissisvej  et  aliis  mmilibvs,  de  juris  rigore  communi 
quasi  gentium  omnium  consensti  laxatnm  est :  sit  ut 
ex  cmminte  profecta  regula  praxi  universali  inralueritf 
mobilia  in  dubio  regi  lege  lariy  in  quo  eorum  dominus 
domidlium  fovet^  ubicuntpte  ilia  vert  exstiterint^ 

^471.  Vattel  has  spoken  in  rerms,  admitting  of 
Bore  question,  as  to  the  extent  of  their  meaning. 
After  obsenring,  that  a  foreigner  in  a  foreign  country 
has  by  natuial  right  the  liberty  of  making  a  wilt,  he 

CMH  «iloil,  late,  i  4i»5;  Ermk.  liwL  D. 3^  tit  2,  {  40, 41 ;  2  Kaimfl,  Equity, 

»  Bm  1  BiiollniMiw,  Ohfer.  98,  p^  fEKS  to  7^1 ;  Cochin,  CEuvrw,  Tom, 
5,  ^  86^  4lo  tdiLi  sals,  i  dOB» {  083 a,  $  aill« ;  4  Boiftt,  Camm.  on  Col 
luid  For*  Imw^%  eh.  l%p,  979,560;  FtitltXi  Cdnflit  deti  Loi^,  E«vue 
fitmof.  et F^mn^  Tom*  7,  imo,  $  40  to  f  50,  p.  340  to  360  \  |>osl,  $  I8t 

t  J.  Voac,  %d  pKiid,  Lih.  h  tiL  4,  P.  2,  §  11,  p,  44. 

a  J.  Voet,  id  Pind.  Lih.  1,  tit  4.  P.  51,  $  12;  p.  45.  8««  ilioJ,  Voet,»d 
Paiid.  lih.  28,  tit  1«  il  13, 15, 44  ;  4  Burgt,  CdmitL  on  Col  and  For.  I^iw, 
Ft  %  ck  12.  jx  579,  Seo,  5R0 ;  P.  Vo*»t,  de  StUut  §  U,  ch.  I.  n,  8,  j».  255, 
aiKt.  J715;  Id.  p.  30D,  edit.  1661 1  Bttrfundtw,  Timet  I,  it  30 ;  Id.  Tnurt 
IV  B*  l|  %  3 ;  Fcplij^,  Cooflil  4m  Loii,  Revo*  Eumitf .  «t  Fimnc*  Tool  7» 
1910,  {  94  to  $  27.  |i.  201  to  {»•  !t)0;  Id.  $  m  to  |>.  227  ;  &Di», 

f  M,  note,  {  444  i;  4  Borg«,  Cotnm.  on  (  r.Lftw.Pt  2,  ch.  5v 

p^  217, 2ie ;  IiL  ch.  12,  p.  S70  to  580;  poi^  »  47^;  Sted.  Shd».  Priiic. 
Libu  4,  tit  1,  Dofin.  14.  p.  142,  143. 

Ccnfl.  G6 


\\ 


;%:..■.:.  ::-   :5     i    ...r;;.r."-r :    ::i  uh 
'".  Ti.  1  ■«'• ' i   •'     •'•■-'•  •■; r *.  V   • !  1  r  : .  riii'j,  w 

:i»;   jjo-'sr/^-i'S   in  L\<  «.i\vii  c^uatrv, 
tator    '  aunot    d is {/-?».-    of   his    pn 
irniiiowiim.'.    wiiich  he    j.o^stsits 
oth^Tui^f:  than  in  a  mannnrr   cur 
oi' that  countr\.      Bur  as  to  mow 
and  oth»T  t.-Ucct^,  \vhi«.h  ht-  |X)S!j».'>^ 
h*;  iias  with  him.  or  which  follow 
TO  fJi>rin2'-ii>ii  U-tw«-f-n  ih*-  local  la\ 
n«it  i:\t»;nfl  b»vond  the  t»Tritory.  a: 
pfCMliari\    ant;i:t   the  character  ol 
eijrner,    remaining    a  citizen  of 
>riii   iKjund   hv   tho<c   last  mentio 
he  hajjpcn>  xo  ho.  and   is  oi-hiiei 
in    rinr   di^po^al   ofhi>   jMT'-onal    ji 
niovahh;<   uliatsoevi.r.      The   law- 
in  iIh;  countn,  where  he  resides 
whirh  he   is   not  a   citizen,    are 
re>peci    to    him.       Thus,    a    ma 
will,   and   dies   in   a    foreign   com 
liis    widow    of    the    part  of  his 
signed  to   that   widow   by   the  la\ 
try.     A   Genevan,  obliijed   by  th( 
try  to  leave   a    |K)rtion    of  his    j: 
his  brothers  or   cou.'iins,    if  they 
cannot  deprive  them  of  it  by  ni 
foreign  country,  while*  he  contim 
neva.       But  a    foreigner,  dying 
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li^d  ill  tJitu   Fcspoct  to    conform  to  the    laws  of 
ke  BefMiblic.      The  ^me  is  quite  otherwise  in  respect 
[to  local  laws.  They  regulate,  what  may  be  done  in  the 
?rritnry,  and  do  not  extend  bi^yond  it.    The  testator  is 
longer  8ub|eet  to  them,  when  he  is  om  of  the  terri- 
and  they  do  not  affect  that  part  of  his  pmperty, 
ii  wim  out  of  it.     The  foreigner  is  obliged  to 
ire  those  laws  in  the  country,  where  he  makes  his 
III  irith  respect  to  the  ^oods  he  poiseases  there." ' 
§  472^*  Vattel  is  in  this  passage  principally  consid- 
the  cflect  of  the  law  of  a  foreign  country  upon 
'm  Ibfeigner,  who  is  residani  there*     And  there  can 
^Jbt  DO  doobt,  tlmt  every  eountry  may   by  iu   laws 
ribe   wiwiever  rake  it   may    plcat$e,  as   to  tiie 
of  the  movable    property  of  its  citi^eBft, 
I  filer  vims  or  tciiiaiMiitary.     But  it  is  ei}iiaUy 
"elear,    that    such    rules    are    of  no  obligation,  as  lo 
movable    property    in    any    other  country ;    and  can 
in  force  there  only  by  the  comity  of  nations.     So 
a  will   of  such  mm  able  property  ^  made  in  the 
ign  country,    where  he  is  domicileily  and  accord^ 
to  its  laws,  will  be  held  valid,  whatever  may  be 
validity  of  such  a  will  in  the  country,  to  which  tlie 
e!9iator  owes  his  allegiance  by   Mrth.     But  the  dis- 
in  which  we  hve  engaged,  does  not  respect 
elfect  of  any   local    prohibitory    laws  over  mov- 
properly    \%nthin    the    particular    territory ;   but 
He   general    principles,    which    regulate    the    dispo- 
sition  of  it,   when   no    such   prohibitory  laws   exist. 
[^And,  here,   by  the  general  consent  of  foreign  jurists, 
he  law  of  the  domicil  of  tin:  testiitor  governs  as  to 
[transfers  iwler  viws  and  testamentary.' 

t  Vsttsl,Bbe,clLa»f  111.    BiB pott,  $  ITSl 
' ;  Id.  p.  in,  •dtt  1710;  W^mr  CouL  dXh\^tm.  ek  1* «  a,  ik  II 
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k  473.  But  it  may  be  asked ; 
effect  of  a  change  of  domicil  a 
lament  is  made  of  personal  or 
if  it  is  valid  by  the  law  of  the  pla 
was  domiciled,  when  it  was  mad 
the  law  of  his  domicil  at  the  time 
terms,  in  which  the  general  rule 
seem  sufficiently  to  establish  the 
such  a  case  the  will  or  testament 
law  of  his  actual  domicil  at  the 
and  not  the  law  of  his  domicil  at 
his  will  or  testament  of  personal  { 
govern.^  This  doctrine  is  very  ft 
laid  down  by  John  Voet.  Tamen, 
loco,  in  quo  minor  annorum  nume 
quiriiur,  veluti  in  HoUandidj  ib 
quinto  tesiamentum  feceritj  deinc 
alio  transiulerit,  ubi  necdum  per  t 
veluti  Ultrajectum,  ubi  plena  pubert 
tatore  exigitur,  tesiamentum  ejus  q 
per  talem  migrationein  irritum  4 
evenietj  si  Hollandus  uxorem  heredi 
ibi  licitum,)  deinde  vero  ad  aliai 
ibique  domicilium  figat,  ubi  gratijii 
ne  supremo  quidem  elogio  permisi 

J.  Voct,  ad  Pand.  Tom.  2,  Lib.  38,  tit  17,  § 
difficult  questions,  however,  may  still  arise,  as 
the  real  domicil  of  a  party,  who  is  a  native  of 
yet  been  long  resident  in  another.  The  quo  ai 
idencc  has  been  originally  taken,  or  subsequei 
a  very  important  element  in  the  decision.  S 
Gen.  V.  Dunn,  f)  Mces.  &  Welsh.  511;  De 
1  Curteis,  Eccl.  R.  SfiT);  post,  §  481,  note;  ^ 
(House  of  I^rds)  p.  493. 
I  See  Desesbats  v.  Berquier,  I  Binn.  R.  33< 

3  Meriv.  R.  51),  08  ;  Henry  on  Foreign  Law,  A 
ch.  l,p.  2,  &c.;  Id.  p.  7,&c.;  Id.  p.  54;    I 

4  Burge,  Cumm.  on  Col.  and  For.  Law,  Pt  2,  cl 
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tn  cam  mobilium  intuitu  in  irritum  deduatvr  voluntas 
€jus ;  cum  mabilla  in  mccmsnone  testatd  ml  intesiatd 
f^Mlur  ex  lege  domicilii  dcjiincii^  adeoque  res  deven- 
mil  in  hisce  ad  eum  eammj  cl  quo  propter  qualitatem 
tesiatoris^  vel  honoratij  initium  habere  nerpiit.  Neque 
enim  sufficit  in  honoraioj  qtiod  tempore  facti  testamenti 
capax  siif  sed  et  tempore  mortis  testatoris  eum  capacem 
ewf,  necesse  est}  Afijain  he  adds;  Quod  si  is^  cujus 
tesiamenium  migratione  ex  Hollandid  ad  regionem 
Ultrajectinam  irritum  factum  Juerai,  ibidem  atatem 
expleterit  in  testatare  requisitam^  de  novo  qnidem  re- 
petere  $olenniter  potest  priorem  voluniaiemj  atque  ita 
de  novo  testari;  sed  si  id  non  fecerit,  testam/entum^ 
antra  anno  tetatis  decimo  (piinto  in  Hollandia  condi- 
tum^  ipso  jure  quantum  ad  mobilia  vel  immobilia  Ultra- 
jeetina  nequaquam  convahscit ;  non  magis^  quamjute 
citili  aut  pnetorio  teMamentum  ab  impubere  conditum^ 
si  is  pubes  /actus  in  fata  concedat}  If,  however,  he 
should  afterwards  return  and  resume  his  domictl,  where 
his  first  will  i»r  testament  waiJ  made,  its  origiual  valid- 
ity will  revive  also.  Diversum  esset^  si  testator  talis 
iterum  postea  mutatd  mente  in  Ilollandid  rerum  ac 
fortunarum  suarum  sedem  rejHmat ;  tunc  emm  mlun- 
tm  UUij  qme  migratione  in  irritum  dedncta  fi$eraij 
tpiosi  recuperatd  pristind  ad  testandum  habiliUiU  red- 
inlegratur  ex  mquitaie;  eo  modoy  quo  sustineiur  jure 
pr^Btario  testamenium^  d  patrefamiUas  conditum^  quod 
per  arrogalionem  irritum  factum  Juerat^  si  i$  iierwm 
posUa  mi  jur%$  foetus  in  eddem  persOtmi  toluntate} 
^  473  a.  Another  question  may  arise  under  this  head. 

•  Ibid.  M%  p*  am 

on  Col.  tod  for  Uw,  K  3,  ch.  fl;  |l  5901,591 ;  Ro^omq  oo 
ikQ^p.91 
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Sii[»|NiM'  a  jMiWiT  of  aj)|Kiiniment  to  be  given  to  a  pam 
riMl)liii.;  hiiii  til  ili>|K»sr  hv  will  of  personal  estate  sii- 
iiatr  in  out'  foniitrv.  and  he  has  his  domiciJ  in 
anc»ihrr  ionntn  :  and  he  executes  the  power  and 
(-(iin|ili>  N  wiih  all  tlit*  nM}ui>iti'S  of  the  power,  makin<r 
a  will  aciordini:  to  thr  law  of  the  country,  where  the 
[)o\\<  r  was  trtaifd,  and  tlu'  perscMial  estate  is  situated; 
lull  tlh'  will  i>  nt»t  made  aecordin*:  to  the  requisites 
pn'Miilu'd  t)\  tlu'  law  of  the  place  of  his  domicil :  the 
(jiiLsiinn  would  linn  ari>e,  whether  the  power  oJ' 
apiMiintnuni  was  well  executed,  and  the  will  entitled 
to  iniihatr  as  a  will  in  the  country  where  the  personal 
|in»|u  rt\  i<  situate.        It  has  been  held  that  it  is/ 

v^  iT'l.  \Vf  next  jiass  to  the  consideration  of  wills 
niadt'  nf  innnovabK'  property."  And  here  the  doc- 
triut  is  dearly  c>tal)li>licd  at  the  common  law,  that 
tin-  l.iu  o\  tin*  place,  wiien*  the  property  is  locally 
situate,  is  to  govern  as  to  the  capacity  or  incapacity 
(»f  the  tt  siatcir,  the  extent  of  his  |X)\ver  to  dispose 
of  thr  pro|irrty,  and  the  forms  and  solemnities  to 
i;i\i   the  will  or  testament  its  due  attestation  and  ef- 

feet. 


1  'I'  .•:.  li!  r.  Ilin^.v,  '2  Muoro.  l»riv.  Conn.  Rep.  342. 
S.  •    I  IJiiri:.',  Ill  ('.►!.  an«l  For.  Law.  Pi.  2,  ch.  1'2,  p.  obCs  3t^;  Fcelix, 
(*  ••  •!  ••      -   L...>,  Utvup  Kiran^'.  el  Fmnc.  Tom.  7,  l??40,i  40  to  §  51,  p. 

i  :;  .M  r.  c'„|»p:„,  Q  p.  \v,i!.  '>)\,  '>^:  Curtis  r.  Hutton,14  Yee:53:. 
."ill  :  It.i'u.ii-i.i-r.  V.inliil,  1  Fuiih.  Ktj.  {>. 414,  44.'>,  note  ;  LT. States r. Cros- 
i.j. .  7  I  '•  .:..  li.  1 1:. ;  H.u....^  v.  R.Mi.s..Mi,  4  Juhn.  Ch.  R.  4CiO ;  S. C.20JahiLR. 
•,»->••:  M.<'  :•:  1.  !.  r.  S..i;i\:mj,  Id  Wlieutoii,  R.  li>2,  *.>(«;  Willis  r. Co'rpCT. 
\i  li  ji  Jill.  K.  I-M  ;  ll'iiry  mi  ri)n;ij,'n  I^iw,  p.  13,  15;  ante,  §  42S?.  4CM: 
.:...  uu  (."..I.  ami  For.  I-:iw,  l»i.  *i,  ch.  1*2,  p.  57G  to  5e0;  I<1  Pt 
I'.  Ih:».  I7();  I.!.  l*t.  t>,ch.r>,  p.2l7.  —  Mr.  Burgfe  speaking  on 
:>.  viI7.  'J  I-.  <ay< ;  "  The  power  of  making  the  alienation  by 
!i  •  l«">s  «jiia!iras  rt'biis  iinpressa,  than  tliat  of  makinarthc 
..■■sitract.  W'ii.ii  th»Totore  the  question  arises,  whether 
;>ni|)t'riy  ma)  Im*  eli>[)oscJ  of  by  testament,  recourse  must 
'.'  V  .U.I  ri'i  sii.i'.  Thai  law  must  also  decide,  whether  the 
.11. <1  i:!i!!:ni*i..il  jiower  lA'  ilispoMiion  is  enjoyed,  or  whether  it  is  gircfl 


4  r,  ir 
2,  .-ii. 

1. 

f .  »•  11 

;■  .'.f 

I " "».  1  'i 

!•  f:* 

'■.    11 

i.M   •". 

IM          ll    1 

lu.i  .111 

!.i  Z 

CR.  XU] 


WILLS  AND  TESTAMENTS. 


787 


^  475,  The  doctrine  of  foreign  jurists  does  not,  as 
we  have  seeo,  eaiirely  accord  with   liiat  of  the  com- 

tmil^  restriclion^  The  validity  of  the  tetfttm^mtacry  disposition  depende 
in  tii9  Ifttter  cue  on  its  conformity  to  t^iat  retthctsoiif  whether  the  re- 
ftriclbtt  eoQ«i0t>  in  liiniting  tlic  extent  or  description  of  property,  o?er 
which  the  power  of  dbpcwition  roiiy  be  exercised,  or  the  peraont,  in 
whoee  fftvor  tiie  disposttioo  it  made,  or  in  requihn^,  that  the  tesUtor 
ilwidd  have  survived  a  ceftaio  number  of  days  after  tiie  execution  of 
th«  act,  by  which  the  dispoeition  was  made.  The  total  or  partia)  defect 
of  the  will  on  the  fifround,  that  it  did  not  institute  heirs*  or  that  it  oiDitted 
l»  name  the  heim,  the  disherisoii  of  the  heits,  the  ^undsi  on  which  the 
disbetliiHi  may  be  juslifisdi  ere  eesenUaUy  eoonected  with  the  power  of 
dispoiliig  of  inuaovmble  property  by  tesumeot,  and  art  tlieiefbre  de- 
pefdltnt  on  th# bw  ef  its aitns*  Apun  Mr.  Borge  ssys ;  *«  By  the  jtirie< 
ywitowe  cf  Engknd  and  the  tJnited  States,  a  will  devisioj^  lands  in 
Bnfkod  or  the  Statee,  \f  the  solemnitiee  prescribed  by  the  Sutute  of 
Frmuds  have  not  been  obeerved,  would  be  inefl^cotuaJ  lo  pase  those  liind«. 
Thia  doctrine  ia  fVilly  warranted  by  the  qualification,  which  has  been 
gftfca  by  jitrists  to  the  rulet,  t^jc  loci  reipt  actum.  The  Statute  of  fVatida, 
aa  regarda  r«al  piupeity  atloated  in  England  and  in  the  Statee  of  Amer- 
ica, ^  Sal  laoi,  ^uai  aaprosai  teelatDrae  jtibel  jaa  loci  sec;!!),  in  ^tto  bona 
aim  sunt*     tt  may  be  aajd,thal  the  |itri«prtir)i*nce,  wf:  *  a  tef. 

mnnm  executed  according  to  the  aolemmtics  prescribt  i  ix  loct 

actus  to  affect  real  property  aitnate  in  thtoountry,  where  that  jurispru- 
dence prevails,  does  not  depart  from  the  general  principlct  that  th*.*  lex 
loci  rei  sitn  Rmn  delnmdnef  whether  the  inalniment  is  aufiicietit  to  diit|.iose 
of  real  pmpiTty.  Tbn  difl^rencn  between  that  juHapnidence  and  the 
doctrine  of  England  and  the  United  fltataa  is,  that  the  eflbci  ef  tfln 
kltv  ia  In  venire  a  particular  form  for  the  execution,  whether  tt  be 
andn  In  Bngiand  or  in  any  other  eonntiy,  that  is,  it  makes  no  provision 
Ibr  a  mM  mmim  in  a  fbraifn  oonntry,  but  the  teniis  of  its  enactosent  alt 
eo  oomprehensive,  aa  to  inelttde  all  wills,  tti  whatever  country  they  ara 
made,  if  th«y  affect  real  property  in  Bngland*  In  the  other  systemi 
of  jariaprudence,  it  is  a  part  of  the  lex  loci  rei  sitB«  that  iia  immovable 
pcoperif  abontd  paai  by  a  tnataaMnt  eawcnied  with  certain  formalities, 
if  it  he  wade  in  the  eonstrf  wWra  the  pioporty  is  sitoated,  but  that 
if  it  be  made  in  an«llier  eanatryf  H  my  W  nseeiited  with  other  solem- 
nilka,  that  ia,  wtlh  the  eolenmiliee  imiQlfed  ^  tha  law  of  that  country. 
^Thn  junala  whose  opinione  have  been  cited  tn  support  of  the  rtile,  tliat 
ia  valid,  if  the  testator  has  complied  with  the  forms  and 
prescribed  by  the  law  of  the  place,  in  which  it  was  madet 
I  It  lo  a  testament  of  movable^  aa  wetl  aa  of  immovable  ^jfupaity, 
of  the  eoofta  of  Ehglind  on  the  validity  of  t 
nade  abioad  ipa  %w.  The  two  mc 
on  tim  toatamrnta  of  tin  Doakeai  of  KingMon  and  of  Bemea,  The 
wae  fWBldeni  In  Paries   ilie  obtained  letters  pataot  IVom  the 
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mas    t«w;    bat    Qven   sinfing    thf^tn    there    is    grrac 
fffiighl    of  autfaoritj  m   fmfw  of  the    geneffal    prio- 


« 


Kinf  0^  FfvBee,  which  fmve  btr  tb«  m 
wiMli  litn  im^  in  Sofimd.    Altitoiisli 
iwl   nlii^iiiilied    hm  Eof liab  iuvk^ 

pv^ttiiii  bf  Ibt  Smnli  «f 
to  lln  k«  ol  Enftai.     It 
ftS  idtneHi  of  PimiN»,  «inI  hb  vffkmom  w«i  naoiinMd  If  i^  Cmo,  \ 

^  ProbftU,  thai  Um  t««lut»«t,  mltkoi^  snjii:  in  P»rM,  ^m  falnd.  Tlii  ^| 
«|iiiiiafi  yfWLw^kk  on  ft  piiAdpl««  vMeli  »  Sfdwcbnl  It  jwM%  tte  ^^ 
■hluiiifli  ft  will  Ti»4n  vith  Um  wliBMllMi  oT  tlis  Is  M  Mt»  n^ 
1m  iftill,  yet  if  it  ««!«  uMitt  «itb  ti»  ■fflwiwiiitii  ftC  #i  1m»  fvi 
din  ia  nvpeoiof  iinaMillii«uii  tiM  bam  domleffi  li  m^wt  pff 
motmlilft  pnipn^,  it  mnU  ftlMi  te  Vftli4  tn  8«nMi%  viQ  ii«|fMrad, 
lIsAt,  ftlliHiitfli  in  Iriibmn  bf  btrtli,  b«  hid  aeqiiii^A  %  luwwiB  la 
Uidinm.  He  m*4ft  ft  viil  tad  wf^tftl  ooitsilv  in  Hm  rhal,  mm 
of  whieli  wtiv  KlOt  at«:iltiHl  with  Lh«  ■oNwBitto  lamMiwI  bytelw 
of  PorltiBftl*  iHit  «ll&  lluiiQ  (hfviftlllkft,  irbiEli  vo«ii  ttlWy  tte  liv 
of  Eafflftii4  T^  dceisiois  pfon  b/ ^  lote  Kidhall,  Umc Jis  kttt 
tadkili  witrt  vilti»  &iid  tlist  it  wx*  eampstent  t»  btt*«  wat^ami  ttaK 
itt  111*  ■tDii»«  wb&gk  w«nl4  bt  ooowoMt  to  tbe  kv  of  ISftfiMA  ms 
i  by  Ito  jdapiii^  tod  tlfw<ii  iotai^d  iaimlNi.  ^mmmm^m 
I  ao  lottftrft  iloniial  in  IrtMad.  IJii  iJBmkii  «mm  ftfOfftl 
U  1PM  wmmmif  lo  wtiyilbd  timi  &ci  i^  diktinfraii  llw  cm»  fna  thfti 
of  dna  Dwcjicitf  of  Kitiir*ti»w  tf  bo  bftd  tftiU  frtsiaid  hm  dooodl  * 
IfelftHitl,  lii«  tit^^ilm  woiiy,  apoQ  lbs  fraei|il«i  ndlvTtd  n^  aM  vluBb 
ifiQ  b»  tutPf^nUjT  QKiro  l^llf  ttitedi  btvt  b««i  vsImL  Iji  iwatitf  if  fJMTi  ' 
mtm  did  tbeque^iim  ftvifi  onatHtftiMmi  a»dfl  wtili  il»  siBaBitfei 
iif«tr»d  bj  Ibt  ki  bti  mtm^  itilioii|ii  defictrnl  Is  thoM  iiiiiml  I7 1i» 
law  of  Uit*  domtcil  In  inalluw  cm  tlii  laHHm  mmmi  TTkn,irtMii 
by  btfthf  notl  dibniig^b  ba  htd  boon  kavamsxf  fmam  Mgidiag  ia  F^wae«> 
it  aid  not  appi^Ar,  thftt  ho  bftd  ftbtudoaed  bat  EocHidi  d«B»uL  l!«  tmm 
Id  BoKlitiU,  und  daring  km  rrittoieg  tJimv  niftik  bia  will,  v^eb  w«i 
filid  IvjfCimonfJMy  dk{in9iiion  ia  respecaiif  fetms  Mid  ■filoiiirttiii  wiiid 
JOf  to  ibo  law  of  Eofltfid  II  m§m  ecuiMiM.  tb«t  it  o^lft  ii<  <&  ^ 
•«faiitlid  to  pmbaltf,  bmoM  rt  -t'  rrt  m-V  m  \\m  umxmm  irfwtrrl  t^ 
ib»  Jaw  of  FVmne*.  H««  Uitt  Coan  adopted  tbe  lax  loei 
Uko  rvfioit  of  t^  owo,  tbo  kamed  i^p>  4»«l]s  n 
fiBiieeo  founded  cio  the  to*tolJQr%  doorictt  of  odftn^  that  li  mmU  be 
porimfio  not  eorroct  lo  dMrhba  yid  diwHkia  m  «ttnutai| 
tJifttt  if  tb«  iHUtor  biii  not  b^n  tti  £m|liahiiiaii«  Wm  iHU  1 
wsuld  bii^ft  bmiD  ralid.  lo  Niitnflh*i  i»i%  lb*  laiiaic 
b  Scioikoalp  aii4  bli  wtfl  wn*  mmle  lod  tand  lbsf«i  Il#  iii4  nSifUad 
in  lmn*itiL  Tbe  CouH  of  Pmbata  la  B^lMri  bili  jMelf  baaad  » 
dirfftr  t^  tbo  law  of  ^oytiamL    la  g mng  vMal  ii  •  iiMM^M  JMte  vM^ 


I 
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ciple,*  We  have  already  had  occasion  to  con- 
sider the  opimons  of  foreign  jurists,  as  to  the  capacity 
and  incapacity  of  the  testator  to  make  a  testamrnt  of 
immovable  property,  whether  it  is  to  be  governed  by 
the  law  of  his  domicil,  or  by  the  law  rei  sitiE^  We 
have  also  had  occasion  to  consider  their  opinions,  as 
to  the  law,  which  ougiit  to  govern  hi  respect  to  tlie 
forms  and  solemnities  of  testaments  of  immovable 
property,  whether  it  is  the  law  reisiUp^  or  that  of  the 
domicil  of  the  testator,  or  that  of  the  place,  where  the 
mil  was  made.'  Putting  out  of  view  these  questions, 
as  to  the  form  and  solemnities  of  acts,  and  tlie  capacity 
and  incajiacity  of  the  testator,  (upon  which  we  have 
sufficiently  commented,)  there  seems  to  be  a  general 
coincidence  of  opinion  among  foreign  jurists,  ttiat 
the  Lf-j  rei  siUE  must  in  other  respects  goveni  as  to 
wills  and  testaments  of  immovable  property.  Thus, 
John  Voet  says ;  Bona  defuneti  immobi/ta,  ei  quit  ju^ 
ris  inlerprHatione  pro  Udibus  habenUtr^  deferri  secun- 
dum leges  loci^  in  quo  ^ita  sunL^     Dumoulin^s  opinion 


tlw  foiltaiilitiis  |irtserib«i  hj  tiia  kx  loci  ictiM,  juiiali  do  not  deny  at 
to  B  tiiMUmofit  made  accordm|f  to  the  formi  rrquired  by  the  lex  loci  rti 
«it««  if  it  bo  itDtnofibU,  or  Uio  hx  loci  domicilii,  if  it  he  penoml  prop- 
tftfi  which  11  tho  rabjeet  of  llie  dbposition :  **  Proinde,  ii  i^oii  eo,  quod 
ad  taitMidiiiii  •oeptdiliiit  mik  €%mk  6oiDf«rUiajii  tilt  nohient  uti^  quod  oi 
fort^  proiopitlwi  ^leocnponsro  eopmM  md  loci  lefvt,  eoi  bonm  vubJAceant* 
qoo  mbtra  t««lftfn#ftttim  rjui  vilttiimro  iit,  hod  video."  Paul  Voet  tEid 
John  Vort  adopt  ibii  opinioo.  4  Barge,  CoauB.  on  CoU  lod  For*  Liw, 
Pt  2,  ch.  17,  p.  5W  to  SOO ;  RobpiUaii  oo  8iac(««iioiv  p^^S.  See  tlio 
IfiirieoD  ff.  Nixon,  9  Ptterti  R.  505 ;  poet,  I7D  f . 

t  See  ante,  $59  to  {  62,  (  i:iO  to  j  135. 

<  Set  ante,  f  ^169  to  $  373,  {  435  to  j  446;  I  Burge,  Comnb  on  CoL 
and  for.  Lew,  Pt  1,  cK  1,  p.  21,  2a,  23;  4  Barge,  Ohsih.  oa  Col  and 
For.  Uv,  Pt  2,  ch.  12,  p.  57A  to  p.  586 ;  Id.  tlu  5,  p.  217  to  221.  ^^ 
alio  Fm^hL^  Conflit  dfn  bob«  Retoe  Bimfig.  et  Frao^  Tom.  7,  1840,  f  40 
10  f  Sn,  p.  34a  to  3e;q  ;  Sanl  D«cie.  frisie.  Ub.  4,  tit  1,  Defin.  14,  p.  142, 

3  I  Voet,  ad  Pidd.  Ub.  38,  tit  17,  {  34,  p.  596 ;  tntt,  )  424. 
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is  to  tilt'  same  (*iVtM*t.  His  language  is  :  Ant  slaiutum 
(iisit  In  rntij  ft  t/mirunrpif  rerbontm  Jbrmula  utatvr. 
srmpn'  insjiirifur  lonis,  ubi  res  siia  est.  And  again : 
(^iiotlrs  rriro  stntutum  prinripaliter  agit  in  personam 
rf  in  rjnfi  anisnpitntinvu  nsrit  in  res  immobiles.  nan 
t xtf  nditur  ad  res  situs  in  locis^  ubi  jus  commune  vel 
statutnni  loci  diversxna  est}  Hertius  is  even  more 
direct.  Si  Tjx  dirrcto  rei  imponiturj  ea  locum  habeU 
uhirnntpif  rtitnn  locunnn  ft  a  quocunque  actus  celebrt- 
turr  He  adds  in  another  place :  Rebus  fertur  LejTn 
rum  rrrfam  iisdrm  qnallt/item  imprimit,  rel  in  aliendo, 
r.  if.  uf  nr  bona  avito  possint  alienarij  rel  in  acquiren- 
d<K  r.  fr,  xtt  dominium  rci  immobili^  venditte  non  aliter 
ffnptiritnr,  nisi  facta  fnerit  judicialis  resignaiio? 
DWiiiH'ssiau  deems  it  a  mere  waste  of  time  to  do 
more  than  to  state  the  general  nile.*  Paul  Voet 
ha^  st.ift'd  the  dcx^trine  in  an  expressive  manner: 
\on  tamrn  statutum  personate  sese  regulariter  eitendit 
ad  bona  immobilia  alibi  sita.^  In  another  place  he 
says :  Immobilia  statntis  loeij  ubi  siiOy  mobilia  loci 
statnfis,  nbi  ttstator  habuit  domicilium.^  In  another 
place  he  says ;  Quid,  si  itaque  contentio  de  aliquo 
Jurr  in  re,  sen  ex  ipsa  re  dcscendente ;  vel  ex  con- 
tractu, rrl  acdone  personalis  sed  ad  rem  scrijdd;  am 
sjtrrfahintr  loci  statutum  ubi  dominus  habet  domi- 
rilinm,  an  statutum  rei  sitce?      Respondeo;  Slaiutum 

I  .M.>:iii.  ( )|>pr.  roiiiiii.  ml  Cod.  Lib.  1,  tit.  1,  L  1,  De  CodcIuj.  SUtaL 
Tuiii.  :^  p.  .V>i;,  odiL  l(;^l ;  ante,  ^  443;  1  Froland,  Mem.  tS;  Id.  Vol  2, 
p.  77'.'. 

-^  II.Ttii,  c  )i>er.  Do  Collid.  Leg.  §  4,  n.  0,  p,  125,  ediL  1737;  Id.  p.  177, 
iMht.  17  Jt;. 

•  1  II.Tii.,  (>j»'?ra.  Dp  Collis.  Log.  §  4,  n.  (i»  p.  122,  edit.  1737 ;  Id.  pi 
J7I,  .  .ht.  17 hi;  '2  Hiir^jo,  ruinni.  p.  p.  843;  4  Burge,  Comin, p. 217. 

'  D'Ajjiussi'im,  ^Kiivrrs,  Toui.  4,  p.  03t>,  <)37.  See  Cochin, (Eavres, 
Tijiii.  I,  |i.  .*i.V».  lio.  edit. 

■  I'.  Vuft,  Do  Stat,  s^  4,  oh.  2,  n.  (i,  p.  123,  edit  1715;  Id.  p.  138, edit 
Kitil. 

'   Id.  ch.  :\,  n.  ](),  p.  Vl\  edit.  l/I.');  Id.  p.  153, edit  1G61 ;  aote,j4l2. 
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rei  8ii€t*^  BoullcDois  ciies  another  jumt  as  lidding 
similar  language ;  &W  in  rem  sine  in  persofutm  laqua- 
tur  siatuium^  ad  bona  estfra  lerritamim  nmi  cxtendiiur, 
Cmmderaiur  namque  bonorum  domtnus^  ut  duplex 
homa;  qumid  bona  nempe  siia  in  una  ierritorio  est 
unus  homo;  et  quoad  alterius  ierritwii  bona  est 
atim  homoJ*  Again ;  Idem  quod  inferendum^  quoad 
successionem  teMtmmntariam ;  Jmge  enim  testamenimn 
lUc  fieri  pirmissmn  €S$Of  in  GtJdria  non  itat  Bin€ 
d  quispiam  hie  Jkcail  tettamMtum^  non  capiei  vires^ 
bonorum^  m  Gelria  jaceniium.  Tale  quij^ 
Afoctat  ipat  bona^  adeofiu  erit  rtak^  non 
maereno  mms  ulUn  siaiueniis  Imriiorimn^  Again  he 
adds ;  Quid^  si  teslmmnto  bona  immobilia  relicia^  dimr'- 
m  subjacent  siaiutis  ?  Idem  dicendum ;  nihil  enim 
tnltfMl^  iCiMu^  quis^  an  intestaius  decedat^  ui  hcus  sk 
f^gnfab.  EsEtra  terriiorium  jus  dicenti  impune  non  pa^ 
nsfur.^  Tlijji  is  certainly  the  doctrine  of  the  eomuion 
bw;  for  a  man  may  have  a  capacity  to  take  real 
estate  in  one  coy o try,  when  he  is  totally  disabled 
to  take  it  in  another*  fioullenois  (cig  we  have  seen) 
tays  it  down  among  his  general  princi[»le9,  that,  when 
the  peiBonal  laws  of  the  domicil  are  in  eonflici  with 
the  nMd  law»  of  the  same  eountry,  or  of  a  foreign 

1  liL  1 9,  eh.  1,  iL  Up  |i.  2Sei»  edit  1715  ;  IL  p.  ^OS,  edit  1691.^  We 
Af«  fiol  t0  eonlSMiiid  te  opbiUo  of  Pml  Toe^  li  hm  #«pciinJ|  with 
wluLt  ba  bu  mid  in  iMli»r  pliMv  {vmm^  $  449;)  tint  t«iiaiii«itl»  mm  to 
b«  •Mcultd  tceordlBg  to  the  ftmm  tod  iolamnkiof  of  tht  place,  wbore 
tbtjtre  mftde,  tnd  not  bftboto  of  tba  situ*  of  lb«  inMoonblo  ptop- 
crtj.  Hi  takoi  a  dkUocUoti  btftwa^n  the  formt  asd  ioliisniititi  of 
t0MUBoalii  and  their  opemlioti  on  thw  poinu  Wholhar  thore  be  aoy 
solid  Ibyodatioti  for  such  a  diitinptioa,  it  ia  tot  tbt  laaratd  nadnf  to  dt- 
•Us.    Aot*.  4  111 

i  Id.  ibkL. ;  I  Bonllonoia,  ObMrv.  10*  p.  154. 

>  P,Voot,DoStatnt.i4,cb.  3»  &  in|ihiai^t&  I712i  Id*  P^  t^ 

4  r.  Voat,Ds8tatiit(^ch.].ii.4,p.963|«ditl7J^;  Id.  p.  306^307, 
sdiLl66L 
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(Muintrv,  tin*  jMTsonal  laws  are  to  yield;  and  thai, 
wIhmi  tin*  rial  laws  of  the  domicii  are  in  conflict 
uitli  till'  nal  laws  of  another  country,  both  have 
t'fVtMi  wiiliiii  ihrir  own  resjKTtive  territories,  accord- 
ini:  tn  tlir  hi\\<  ihireof.^ 

i  17.')  //.  |{o(hnl)nrir  admits,  that,  where  the  law 
rci  siur  |)rohil)it>  married  persons  to  devise  their  im- 
movahlt'  folate  hy  will  or  testament  to  each  other: 
or,  will  H'  till"  law  rd  sita*  prohibits  certain  kinds  of 
immo\ahh'  |»ro|)ertv  from  iHMng  devised  bv  will  or 
ti'Maintnt,  in  Mieii  rases  the  law  rei  sitte  is  to  govern. 
notxNitliMandini:  the  jxirties  are  domiciled,  or  make 
tluir  will  or  iistament  in  a  place,  where  no  such  pro- 
hilntion  prr\ails:  because  these  are  real  laws.*  Oidf 
r/itlssl/iHt  usti  nr  nhsnniiwnf  rcgula  est,  cum  de  rebus 
sr;//  tfisltui\  ft  (liirrsa  sunt  diversanim  possessionum 
liprtt  f  t  situs,  spf  rtari  sonper  nijusc/ue  loci  leges  acjura. 
i/hi  Ittnm  sittt  t  ssf  prfpouunturn  sic  ut  tie  ialibus  nulla 
ruji/s(pntm   p(fttst(ts  prrrtrr  ifrritorii  leges? 

'^  ITtl.  ihibrnis  has  exjx)unded  the  subject  at 
liir^f.  \Sr  havi*  .'iln^ady  had  occasion  to  cite  his  re- 
murk^  oil  the  siibjeet,  so  far  as  respects  the  forms 
.111(1  M)|<innitirs  of  tt^stanients,  which  he  insists  are 
v.ili<l.  it'  iii.uir  arcordinij  to  the  forms  and  solemnities 
tit  ilir  |il<i(r.  where  the  testament  is  made,  although 
nc»i  niacit'  acrordini:  to  the  forms  and  solemnities  re- 
(|uirt(l  l)\  till'  law  of  th<»  .w7w.^  of  the  propertv.*  But  be 
takiN  a  (liNiiiHtion  l)etween  the  forms  and  soIemDifies 
of  tiNtaimnis,    and    the  riiiht    to  dis]K)se   of  immova- 


»    1  I{..';li.'!..Ms.  I»r.  (itn.  :JM.  ai,  p.  ?=«. 

-  K.M:.■|.i.IlrL^  D.-  I)u.  Si  it.  lit.  ',>,  cli.  5,  §  1,9,3,4,5;  2  Boulienois. 
.\'.:.\.  ;..  :;:i.  ar..  ar.  :{-■. 

li-'i- ii!..ML'.  !>•'  Div.  Stat.  tit.O.oIi.  .">,  .J  1:  Q  Boiillonois,  Appx.  p.  35 ; 
1  lliirir,.,  (',)iii:ii.  on  (.'ol.  and  For.  Law,  Pi.  2,  ch.  5,  p.  218;  Id.  ch.  12. 
I».  :»--'.  .>a.     S.-r  also  IJurrrundiJ-s  Tract.  I,  n.  40,  4),  p.  41,  42. 

^  Antr,  ^    UM.  UMa. 
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Wc  [iropcrty  by  testament.  "The  foiimlation  (says 
he)  of  the  whole  of  this  doctrinet  which  we  have 
been  speaking  of,  and  hold,  is  the  subjection  of  all 
[>ors<ins  1(1  the  laws  of  any  territory,  as  long  a<*  they 
act  there,  which  settles  it,  that  an  act  valid  or  invalid 
from  the  beginning,  will  be  accordingly,  valid  or  in- 
valid every  where  else.  But  this  reasoning  does  not 
ipply  to  immovahte  property,  when  this  is  considered, 
-not  as  depending  upon  tlie  free  disposition  of  the  head 
of  the    family  (paieT'/amilias)^  but  as  having  certain 

irks  impressed  ujx>n  it  by  the  laws  of  every  common- 
wealth, in  wliieb  it  is  situate,  which  marks  remain 
indelible  therein,  whatever  the  laws  of  other  govern- 
ments, or  whatever  the  dis|X)sitions  of  private  persons 
may  establish  to  the  contrary*  For  it  would  cause 
great  confusion  and  prejudice  to  the  commonwealth, 
wiiere  immovable  projierty  is  situate,  that  the  laws, 
promulgated  concerning  it,  should  lie  changed  by 
any  other  acts.  Hence,  a  Frizian,  having  lands 
and    houses   in  the    province   of  Groningen,    cannot 

aike  a  will  thereof,  because  the  laws  there  prohibit 
iny  will  to  be  made  of  such  real  estate;  and  the 
Friztan  laws  cannot  eflfect  real  estate,  which  con- 
stitutes an  integral  part  of  a  foreign  territory*" '  Fun- 
damrntum  nmversm  hujus  doctrinm  diximus  esse^  tt 
tenetnus^  mhjectionem  haminum  infra  Leges  cujusque 
territariij  quamdiu  ilHc  ogufU^  qua  /acii^  ut  actus 
ab  initio  validus  aut  nuUus^  alibi  quoque  valert  aui 
nan  valere  non  nequeai,  Sed  hoc  raiio  nan  convenit 
ntus  immobilibuSf  qu&ndo  ilkt  speetaniur^  nan  ui  de- 
a  Kbera  disptmiicne  eujusque  patrisfamitias^ 
quaienus  certm  mdm  l^$  cujusque  Reip.  uU 
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6/7^/  sunt,  illis  impressce  rcperiunli 
iiuhUbilfs  in  ista  Jlcjmbl.^  qxikqui 
Leg(s  ant  pri  valor  urn  dlspositione 
statuant ;  mr  enim  sine  magna  i 
ciu(pie  llfip.  uhi  sit(c  .sunt  res  solij 
disposiiionihus  istis  7nutari  possent. 
bens  (/ir/'os  et  domos  in  provincii 
potest  de  illis  testari,  (piia  Lege  p 
bonis  iminobilibus  testari^  nan  v 
adfivere  bona^  (pice  partes  alieni  \ 
constituunt.  And  yet,  with  thi 
view,  he  proceeds  to  declare, 
contradict  the  rule,  which  he 
down,  that  if  a  will  is  valid  1 
place,  where  it  is  made,  it  ouj 
even  in  regard  to  real  property 
counlri(»s,  by  whose?  laws  such  pre 
by  a  u  ill ;  because  (says  he)  tl: 
in  that  respect  does  not  aflecit  tht 
of  it,  but  sim])ly  directs  the  niai 
will,  u  liich  being  rightly  done,  th 
niojiwt'ahh  does  not  prohibit  the 
validitx  in  regard  to  immovable 
characteristic  or  incident,  imj)ress 
the  country,  is  ijijured  or  diminislu 

^   177.  Burgundus  lays   down 
eral  terms,   that  in  every   thing, 
and  other  real   inheritance's,  it  is  t 
tion,  wliicli  is  to  decide.*-*       lie    t 
betweeji  movable   and  immovabh 
tween  real  and  persemal  statutes. 
turn  {statvtuni)  est  reale,  et  immobi 


1  lluberus.  Lib,  1,  tit.  3,  §  15.    The  original 
a  Ante,  §  4a3. 


cm.  XI.] 


WILL9   JUfD   TBSTAMBKTS. 


795 


I 


I 


mm  cgrediiuf^  And  again ;  Quando  hoc  unum 
gmemliler  cbtimaU  ut  in  irnmabilibfis  bonorum  situs 
mmfsr  spet^ndus  veniat ;  in  mobilibtts  autrm  locus 
dmittiliu^  And  (as  we  bave  sceu)  be  a^iplies  the  rule 
qmitaUy  to  witb.  Si  quidem  sokmnitaies  iestamenti 
ad  jura  personulia  non  pertinent ;  qtiia  suni  qumdam 
(fualitas  hams  ipsis  impressa^  ad  qtmrn  teneiur  respi^ 
cerCf  qumpm  in  boms  aliquid  alterat*^  Quare  etiam 
mihi  mdetur  amsequens^  juris  cimtis  raiionem  exigere 
in  testamentisemrandis  adhihittonem  solemnitatis^  qttam 
prmscripserit  cofisuetudo  cujusque  possessionis.  Nam 
si  ex  solemni  testamenio  nasciiur  jus  in  ipsil  re,  quo- 
mado  id  pt4eH  prmsiare  alierius  regionis  consuetudo^ 
qum  isliems  Jkndis  aUeratAoms  neeessitalem  mpfmert 
non  petesi  f  Hoc  enim  esset  jus  dicere  extra  ierritQ- 
rhm  em  impun^  mm  paretur/  There  is  a  great 
deal  of  aotid  lenae  ^ija  these  rt^marks ;  and  tbey  fonn 
a  mtkfiictory  answer  to  tlie  distinction  propimded 
bj  Hnberus.^ 

^  478,  The  ScH>tti5h  law  rs  m  prrJiTt  cojiKKience 
with  the  common  law  on  this  subject.  Kr^kine, 
in  the  passage  already  cited,  has  siiied,  that  in  the 
ecmfejmiee  of  an  immovable  subject,  or  of  any  right 
ing  heritage,  the  owner  nnast  follow  the  solem- 
esubltsfaed  bj  the  law,  not  of  the  conn- 
tijf  where  he  aigna  the  in^itrument,  hot  of  tht! 
state  in  \rhidi  the  heritage  lies.^  And  efnn  if  aU 
thii  aol^aMU^s  are  ofaeerredy  sitll  no  estate  will  pnss. 


Li 


t  BuriTuiitliM,  Trict  I,  n*  IK,  ji.  38^  391 

i  Borc^rulDs,  Tnct  1»  a*  41,  |i.  4a 

rofuliMi  TrwL  6,  a.  a,  |>.  rid;  tnte,  $  .171, 4  438. 

^  Bitrgttivlufl,  TncL  0»  o*  1, 3,  J,  p.  1^;  IiL  Tmct  1,  tu  36,  (>*  38,  39  ^ 
«ata,  1 372, 4^3,  43d;  I  Boolknok,  Obtorr*  9,  |>.  151.  See  olio  llemf 
oa  f oftifo  Law,  p,  (17, 9i« 

»  Auk  i  476*    Ses  iliii4  Bur^e,  Condk  on CoL  md  For.  U«r,  IH.  % 

cb.  i^^sastosee^ 

«  Aalt,i436L 
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iiiil<?ss  in  conformity  with  the 
(he  addn,)  a  foreign  te^tameot 
subjects,  situate  in  Swdand,  | 
Scotland,  although  by  the  law  a 
the  testa  meut  was  made,  a  hent|| 
actually  settled ;  because  by  the  | 
i table  subject  can  be  disposed  of  I 
§  479,  Vattel  (as  we  have  sc^ 
fuiei  as  a  general  one  of  the  J 
bequests,  he  asserts  in  the  inost^ 
wheri  they  respect  immovables  j 
forma  hie  to  the  law  of  the  coun 
siluatiMh'^  He  adds  ;  In  the  saul 
of  a  testament^  as  to  its  form,  cai 
the  Judge  of  the  domic iJ,  whosa 
ill  form,  ought  lo  be  every  fl 
But  witliout  aflbctjug  tlie  valid 
itself,  the  becjucst  contained  in :; 
before  the  Judge  of  the  place,  vij 
situated ;  because  those  effects  (j 
of  conformably  to  the  laws  of  tf 
make§  a  distinction  between  tl 
of  making  wills  and  lestamentl 
solemnities  thereof^  and  the  righj 
pose  of  property,  whether  moi 
holding,  that  the  forms  and  sole| 
by  the  law  of  ihe  place,  w  here  1 
is  made;  the  capacity  of  the  peral 
law  of  his  domicil ;  and  the  right : 


i  Ef^k.  Init  B.  3,  tit  %  $  41,  p.  S)&»  SIM 

*  Ante,  ^71*  473,  I 

:*  Vftltel,  B.  2r  ch*  7,  J  85,  cli.  8»  §  HI9,  n{ 
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Iti^^MPiiied  in  the  case  of  movables  by  the  law  of  the 
dcmricili  and  in  the  case  of  iminoTables^  hy  the  law  of 
the  siittit  m.  (Jbi  de  formd  sire  solemnitate  testa- 
menti  agitur^  resjfici  locum  conditi  testamenti ;  ubi  dc 
persoiia  antestari  jus  domicilii ;  ubi  de  rebuff  qum 
tulmmmta  relinqui  posmnt^  vel  non^  respici  locum  do- 
mitiliij  in  mobilihus^  in  rebus  $oH  situm  loci?  If  it 
were  necessary,  the  opinions  of  many  other  foreign 
jurims  might  be  cited  to  the  ^nie  effect ;  Init  it 
would  encumber  these  pages  to  give  them  a  more 
extended  review,^ 


■    Mi 


t  Gralioi,  B^  I07|  cited  4  Biiifi,G6ina  on  Cot  iJid  For.  Law,  Pl 

ch.  S,  p.  930. 

>  See  4  Burife,  Comm.  cm  Col  and  for*  Law,  Pt  %  ch.  5,  p.  f2l7,  318; 
Id.  ek  I9»  p.  570  to  p,  5^—  Mr,  Barg«  (in  4  Burg^,  CoinuL  p,  216,  2t9, 
m;  Id.  |i,  561  to  96S)  statei  the  opiniont  of  nuioj  foreign  juristi;  and 
UDOOf  otbefvhe  ■ejri  fp*  31^  to  290) ;  '*  Ferriere  hnM  itittd  tlu«  doctrino ; 
*6j  jo  Xt^pm  nil  leriUft  propro  itttp6  oa  coistnioe,  qui  on  d^fcnde  la 
dlipotltkm,  t»f  1t|pv  tit  nist,  tt  no  pent  ^Cra  pttribaTni  nur  tes  biona  situoz 
on  etfto  coiitttmef  qtiot  qti*acqitwt,  parce  qi3*i  )*^gard  des  chotio,  doal 

pent  dkpooer  por  dcmiero  ? olont^  on  cont idero  b  ooutumo  oa  oUoi 
I.    O!ol  ipil  a  ion  dofnicile  en  ciHto  coiitume  pent  inslitiier 

fbmme  dant  loi  biene,  qo^U  a  dani  le  pata  d(^  dioit  ^crit,  comme  il  a 
^  jti^  par  aiToet  do  14  Aoftat,  1754,  rapport^  par  Marion  au  de  tea 
pUidofff,  CO  qni  doit  Mro  atiia  diHtcuIti**  A  tositiunent  mado  in  a 
Ibreifn  oottiftrf,  to|o«ttKinf  tioritabfo  robjoeti  iitotl»d  in  Scotland^  If 
not  OQilBinod  in  that  Irin^om,  thcmgli  bj  tlie  law  of  tbo  countrjr,  wbcro 
Ikt  intament  wai  tn^dr,  hrritnflfijtnifbt  havo  boen  fittled  bj  toatajuexit ; 
breanaa  by  the  taw  t  ^  no  heritable  aubj^t  can  be  dUpoaed  of 

in  that  farm.  On  Xlu.  ^..„.^.^At  a  Scot'i  peminal  bond  taken  to  bein 
and  %wt^pm^  but  *  aocludlnf  tsiocotofa,*  eannot  bo  bequeathed  hj  a 
farotjp  teotameiit  But  ta  ill  qoailaooa  touebinf  boriUblo  subjecta 
itosato  abroad,  ibt  Ibitifii  tcotatnoiit  wlU  be  glvto  eflbet  to  tccording 
to  tiMi  lex  IdcL  DoBioiiIln  Uy«  down  the  lame  doetHoe  rcepecting  the 
loitiiiitioft  on  the  toiCtmeRtary  power  over  biena  proprea.  *  Undo  ata* 
tatmn  lael  tnp|4eletiir,  tive  pafiocia  til  aubdita,  iWe  aoa  \  Ham  ai  dlcat, 
h^rodbi  prtrroota  ah  oni  Iboi,  rodeant  ad  ba»rodda  etiani  rvmo- 
tkiiti  ttnev,  fol  herodti  WwBm  fuoeod^t  in  bennliiii  ab  ill&  1iue4 
fpyfonlii.  Vri  qnod  M  do  lioei  ooii  pooiuat  toatari  do  iUi^  to 
vel  nioi  ad  cortam  parlsm.  Hvo  ooim  omniA  ot  aiinilia 
id   Cipat   etatotit  tflctttto  In  ran,  et   pottttetttn   conclu- 
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I  479  a.  Patting  rmoi  ilieso    con»deratioiii  a»  va 

ibti  taiVf  by  ivbiirfa  the  forms  iiml  soleaiuitics  of  wib 


tiooein.*  AfftlB ;  lbs  «yitifi^  viidi 
tat^iilftr  pivmsm^  m  imhtck  tofiihwi  tlif! 
liv  dnpoffitloii  10  be  suAe  Ift  filior  of  certKio 
■BCluilii  «U  f»diMi»  b  «  iml  k v*  *  DlMcsi  eiuia  la  i 
«erifia  bee  let  retlii  oiaiuiMi  dkaft&  «Pt:  aoe  « 
flit,  in  rcTn3imiI«  muM  opoflil  4  itlloiM,  qav  a  oonjnfiS 
tUf  Hiefit  dtietif  «■!  li  ipii  i^  ^nv  in  fniMkiti 
fl»  iltn  ii  (taa  kum  Mi»  tiMt  Um  lnvt  vtMi  raQdm^iktt  tU  i 
■hoold  biVQ  iitmfod  the  fsToeoiton  of  Hi*  '^Trmrat,  viO 
diipoiitlian  of  jm^ftrty,  >tliial04  k  ikt  comitrj,  wli«»  0M  li 
iltlioufh  Ibi  iMuaviit  m  nm^  or  lltt  tttttstnr  A— >^H  n  % 
na  vn^  k«  flxicti.  If  m  IMHiaiv  winw  doonl  and  nal 
iMith  in  Natmftodi,  m4^  •  will  m  moiG  oUiar  flMsii  n 
hi  hid  DQQSflbn  tA  hv  ptrnfitnu  Ivat  whers  dit  l«v  ^ul  hh  Mfaif^thHt 
•bottJil  *iirviiii  foctj  iij^i,  k  ««§  li«ld»  ikil  lh»  ttrninibi^ 
i  In  OiA  vvliilitj  of  thit  iMisMiii,  to  Ikr  14  ii  i^Uiai  m  t^ 
is  BtoiiBuidf,  If  then  fttoitiisoi  mm  on  Um  |9»« 
Ift  ^poM  of  monaite  rriifn«r  lif  toilMnifll,  the  Uw,  hf  wkmk  tk^  « 
4»eiiUi4,i«tiiiti«(f  th»<laaid];  *l^mfflm  vmMmgih  mmm^  h  im  ^ 
domic  iW,  «t  it  m  isuroit  jwamm  |  tvotr  ilu  dme  enii^  Mmmmmtmtt  em» 
tUMiHi,  on  (N)ft9  (lu'il  flft  uwi  inutllei  ijntol  «ttc  tii«ttUaf .  Afilv  •  b 
ilPlBtt  qui  fwraiel  da  taiiv,  su  qui  b  dAJhEii^  «pt  |iei9aanftlMi^aftiW*'* 
Smi  aba  FobIui,  CooflLl  dci  Laii,  Raviift  Elmif .  mi  Fmji^  T^  7, 15KI 
1 97,  {k  tlOi  111  pL,lia.  Tbo  litrxr  Avllior  Myn  m  thb  pUt^;  ''LiMc^n^ 
CiJi.oti  le  «ta^  fcnaiuitl  mmhU  dtroir  firMonyiMr  ar  l«  iWM  iM* 
cit  ctlui  do  k  Puee««iiDfi  4  touie  U  fortiUK  ^Ita  lefitytt,  soft  tfc  itft- 
IMtet.  ioit  par  Isaitaiiiisnl.  Vmc\  It*  Arfumftislf  levo^o^  fv  Im  m^mm 
qui,  dafM  t;<*»  deux  hjf  |intbiee<i  pteadcut  &irrT  r^^pr  k  fuce^nos  pv 
k  to]  [tcrvaanntle  dii  4iif\in%  Lofiqtie,  pa;  U  mm  d'uti  l^in^fl  tf^ 
dii  iti€C^c»r  A  toua  ««i  droifji  iictifii  ot  iiafliiAi,4tiRfte«.lbcttBtto 
IKtrtmomomX  on  rvgiidc  eti  daui  code 
.  (vttifsi^tu  jufii),  fane  iftrd  iOJc  objoti  fvttkiiliois  ipm  k 
dl  eitto  Qii}iroriAl(li6  n»fic£ittiite  da  drtiH  k  Mini,  i 
baiHtuii  falli*  pdt  Hi^rstkr,    L*hpri0«f 

"t^fuMit  vt  c^ctfi  akn  #eulism«tii  tjo^il  fvpfiaetitc^  k  pefKuvw  Jk  < 
yti0irai«&litA  dc»  biviu  du  difimt  fomiAjii  utwi  l«  mntiiiMi^  It  k 
Ifi»niaimc  da  ca  demier,  aa  dait,  pmir  toot  ea  qal  conciinM  k  < 
H  cetlo  univanmlit^,  tuivrp  k  im  da  aoa  domieil^,  claat  A-diTv 
peoonnt*] ;  toui  let  objc^  ci^rnpm  dun  k  tuccisvioQ  aoni  ioanlii  i 
ea  fl&tut  |}«i90Diiol  Aiufti  la  Mticoeaaion  d*iin  FnxicMM  lifk  ptfb 
Codi?  ciTil,  mania  A  l^fcgivil  ilia  kmiifliiklai  a^paileiiaoi  i«  ^khA  €K 
iaiu4fl  lisi  Autricfaayai  on  nt  nmi  paa  fordtete  "frriaaifaM  riMhli|r 
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and  testaments  of  movable  property  and  of  immova- 
ble   property  are   to   be   regulated,   in  order   to  give 


)e  Goile  Autrichleiu  CoUe  doctrine  i  M  ptolbw^o  ptr  no  ^n^  nmeki^ 
d*iutourii  diftingu^-ft ;  c\h  Ta  ^t^  cI*Abord  par  CujtA,  rektivcmcnt  k  U 
iticc^sion  toitatiietitiLire ;  entuHe  la  tndma  opbbo  t  M  adoptee,  qd4nt 
i  la  Mieceaaioo  ab  intectat,  par  PulTeodorf,  Stchov,  S,  It.  Boeluaor, 
G.  U  Boehmc*r,  Udfeldf  Cituck,  Hamiti,  Mci«r«  par  MM.  Mittofinaier, 
Eichhonti  Mtjhlcnhn)ch,  ei  Gruiidlcr*  Toutcfois,  quatra  des  tuteurv 
citfca,  Fuf^odor^  Hert,  Glock^  et  Hamm  n^adiiietteot  le  principo  qu^vcc 
doni  rVftriotiOiDi:  il  no  Mra  paa  applicable,  lo9iqu*il  exifle  one  k»t 
prohibttivu  ao  ]i«o  do  la  tituatioii  dcs  imincublmf  ou  lorsqu^unc  qualit 
i|i6cialc  MS  tfoave  ifopiini^  aiu  bietis ;  par  excmpte,  nHU  sotit  t^odaux^ 
immn>iliqo»g  on  ftapfiis  dhin  fid^ieominia.  Kn  faveur  de  cctte  opinion 
qo  isvoquoi  outre  le  pfUic^  que  la  tocce«iioQ  rpv^wsnto  la  difunfc,  plu- 
■ietin  cooaidibitioiii  acc^taoirea*  D^apr^  Poptmofi  cummutic  dea  au* 
tann,  la  auecoaaion  ab  inteaut  repoae  aitr  la  volont^  pr^uiD^e  da  dc- 
fbnt  t  1*  difttnt  n^janl  cotuni,  en  f%)e  g^o^rale^  d^aotre  bi  que  coile  da 
Umi  dt  MNi  dooiieilt,  on  doit  tdnttlrv  quM  a  etAodu  faiM>  paancr  aca 
iofiMmbtoa  aox  ptf^ata  appall  pi^  cette  loi :  ai  tolla  u'aiait  paa  Hi^ 
mn  iiileftticm»  U  tn  aurait  divpoa^  par  teatamcnt  On  fait  rvtnarqucr  que 
toutaa  ksa  nadona  admatlanl  cbes  ellaa  Tex^ution  dca  tcataaMMits  cooaen- 
iia  p^  im  Alnnftr  dt«  it  pttria  at  dam  leu  formea  qnt  y  aont  pr«a- 
criUa.  Cea  leatunania  no  aont  autre  choac  que  Texpreamn  Ibnntlle 
da  U  rolanlift  dn  d^fUnC,  aanetk^on^o  par  la  loi  civile  da  an  patrie:  A  pina 
fbria  imiaon  dann-t-on  accorder  no  cffct  aeinhlabla  i  cetta  lot  cmU 
lovaqnc,  aana  un  acta  du  d^ftint,  «llc  pronooee  aeitla.  Ou  ctto  encore 
laa  inconv^nicnU  r^ultant  de  la  tlivition  dca  iiatrimotmaa  an  di^rantca 
foccraaiona  partieut^raa,  au  piijudico  dea  bdritiani  el  dea  cr^nciera ; 
enttn  on  fait  obaer?ar  qua  la  cKoae  pubUquo  oat  aana  iot^r^t  danala 
qnaatkn,  parco  quo  laa  prohibitiona,  In  charji^ei  et  impoaitiana  p^aant 
inr  rinnneuble  pativent  stnnaioina  produin;  Icur  effeti  et  qui*,  du  reate, 
poo  inporta  h  Ttat  qoaJla  mt  In  paiaonna,  qui  labita  da  t^rl  inmiooble. 
DHuilraa  non  mdna  mapaclnbliai  nUinattenl  IHipplication  du  amtnt  per- 
iononi  an  mati^  da  aiiocawkm,  t\u*m  co  qui  concema  laa  menblea,  rt 
tia  In  rqntfant  par  rapport  anx  imtneublea ;  ila  appHquent  4  caux-ci  la 
lot  do  la  aiioatkm,  ama  dktlnguer  a^il  a*af  it  do  aucc^ler  A  uu  itnuioubtc 
patticuliar  an  4  fimlfaradit^  do  la  fartuno  d*un  indif idu.  tla  aduM-t- 
iant  antant  da  aueenMMN»  parti culi^rea  quM  y  a  da  territotrea  ou  a^nt 
«tn^  laa  latDiayliloa  proronaot  dn  dMnt  (Quot  iunt  bona  divemiii  tem- 
tnrila  olmfivm.  totidem  patrimontn  tmrllif  untrr^  Noua  ctteroiM  Burguti- 
dna.  It  Paul  Voet,  Joan  Voat,  Abfibam  A  Wcael,  Chmtin, 

Wndr,  <  ftiov,  Warnbtr,  Mat ina,  Smiva,  Leyaer  Hubia-,  Jlouimcl, 

Bergar,  Ijinlcrbach,  Vatlal,  TttUnaan,  Danx,  Ilauaa,  MM.  Thibaut,  Story. 
m  Baagaw    Aneuna  14fialiika  panilifn  no  a'aai  aapliiin^Q  aur  U  qnaation 
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tiniii  v;«rn1ity.  Irt  n<  pro<:rrd,    in  the    next    place,   tc 
till'  riMi^idfratinii    of  ilit»  nihs,    hy    which   such    mils 
iihI   tt  Nt.nnnitH  ;in»  t«)   Ik*  int»Tj)rt*ted.       And,  in  the 
InNi  jilui',  ill  nii.'inl  to  wills  and  lestaments  of  jx»rsonaI 
|m»j»«ri\.       Ill    surh  caM'H,    wliore   the   will  or  testa- 
iin  lit  i^  inadi"  in  tin*  ]ilace  of  llie  domicil   of  the   tes- 
ratnr,   tin-    L^nnral    nilr  n(  the  common    law  is,  that 
it    i>  In  Im*   coii^triH'cl    according    to  the    law  of  the 
|»l;irr  of  his  (loiniril,  in  which  it  is   made.'       A  wilL 
tinn  tnrr,  iiiadf  of  |M'r^onal  estate   in  En-rland,  is  to 
III'  rnii>inu'd  arconliiiii  lo  the  meauing  of  the  terms 
iimmI   I»v  till*  law  of  Ijiiiland  ;  and   this  rule   equally 
a|»|irir>,  wlirtlur  the  jndi(*ial  inquiry,  as  to  its  mean- 
in::   and   intiTprt'iation,  arises  in  Knglaud,  or  in  anv 
oiluT  couiiirv.'*        rini'<,  for  example,  if  the   question 


...  -..\  >:r,  -1  .  '•  -t  la  I-.i  n-ilif  i.u  l:i  loi  porssonnelle,  qui  coil  Ttgirhsac- 
»••--. •■:i  .■  '  111*' 't  1*.  N.iis  |Mii«i.  M-!  i^u'ii  taut  appli«^uer  le  staia:  de  Ii 
-.1 ;  •/..:;  ."..  -  .•  .:;i.  n!'..  <.  Lr  pp'iinor  [>nMoi|>o,  en  matirrc  de  cc-ndit  dee 
...;-.  . '■-•  .,'i.-  ;...  ;...s  .]••  chaijH- rMt  ri-iji>s.»?nt  ]es  bicns  sitiRS  cans  le 
i-.TF-'-.r-  ;  i.  r.'*t  -t  mil'*  i..»u*.  »ia!»!i  «,«r'.ino  cunvontiou  tacite  s'estfoniifec 
'■:  U'  .1  -  :•  J*.'  :i>  j».:jr  ;'!!i;i'.i':jtii«ii  «i»'  i;i  loi  jHTSonncIle  au  cas  desuccee- 
*•.■>..  'j.i;»-  .'•::. .\'  >...i!«-  i'.>>  iiii  iil'i«\*j  f?t  iinmcublea  d'un  indiviJu:  ttftsoin 
I  ...•..;•-•  :..•••  .;•  -  -.  iiiii...'n!s  li.  -  as.ti-urs.  Lcs  ar^niniODts  invcHjuees  en 
•  •..•  .•  .:••  .••■:».•  •i:i';i.\iti"ii  smit  f-jiulrs  i-n  {)iirtie  dans  le  droit  civil  en 
;'-\'--'  •:  111-  .*.i\.«rit.ij''  c«»iiui.iin  i:»'s  uaiions:  inais  on  ne  ro:t  pas  ^ue 
.  ••-  •  '•  '■'  ■-  I  '  '■:.:'  .lit  «'«»n.<.irr»-  c<'t!e  '.•piiiiun."  See  also  Ftshx,  Id.  ^  27, 
p.  Jl':.  ii;.  'Jl-  :  Ai.i.',  ;  \'2*J  l»  :  441. 

•  \  i!' -  V.    Tji":.:^.  n.  .'Miiirki' A:   rmoll.  R.  544,  570:  Robertson  oo 
S'.'.     -- .  .1..  |..  :r.».  |(M»,  im,  t..»  li»7,  '2\\,  2:hi;  post,  §  41H).  4i.U. 

-  I' I-  .♦;. :  r.  •l'r..»t.  r,  4  Hii-li,  N.  S.-  .j(»-i:  S.  C.  3\Vils.  &.  Shaw.K 
Ui't.  -\'i  :  J..-  (  i-i'  tin-  !">'.Ji{.ir.  :i  So«»tcliiiian  domiciled  in  the  dooiio iocs 
lii...'.«r;.:    !i  j'liii;!.  m:nl»' !ii>  \i:!|  tii»jro;  lie  bein^r  possessed  of  Scotch 
:.'..i..:-  i-j  u. ;:  a-  ^^\  jM'rs..iiaI  property  lliere.     The  will  ras  m- 
!■'  -  irry  :i  S.',»i.ii  licrit;iL'«' acconhiij.'  lo  the  law  ofScotlindiand 
:.  n  a:  .-.•,  i\}i.  t:.«  r  'ui<  heir  in  Scotland,  who  claimed  the  herita- 
-  i-  'I'-.r.  was  i\'.>  • .  ijtitii  il  t.i  ssliare  in  the  movables,  as  a  legatee 
!••  ui   .  uitlii>«;i   i'nii;;.iij' in  Uuj  lientablo  bonds,  or  being  put  to 
.«••..     It  iv.i.-":  inlii.  t'lat  iho  Mill  as  to  its  tcmis  must  be  inte^ 
• "  ..■!.. ,iiL'  t«>  tin-    aw  i.t"  Kni,'land  :  and  that  by  the  law  of  Eng- 
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should  arise,   whether  the  terms  of  a  will   include  a 
l>equest  of  real   estate,   or  show   on  the   part  of  the 


land  llio  terme  used  were  ool  racK  «•  to  import  an  inteDtiou  to  convey 
red  MUtiO  by  ihe  teftalor ;  ftod  therefore,  that  the  hetr  was  entitled  to 
tht  wliolo  heritable  bonds,  and  also  to  hit  thare  of  tho  movable  property 
mdtt  the  wilU  On  that  occaile»  tlie  Lord  ChunceDor  (Lord  Lynd- 
hum)  aatd;  **U  waa  itated  at  the  bar,  and  t  aee  by  tho  papera 
it  waa  alao  argued  below,  Uiat  in  caaee  of  ihia  description,  it  is  not 
anreasonabie,  that,  when  any  technical  points  arise  ^  the  constrtiction 
of  i  witt  of  this  deecriptiooi  the  Coort  of  Seesioo  shoyld  teeoit  to  the 
opinfiea  of  lafryeie  of  the  eountry,  where  the  will  or  insirument  was 
exeeoted,  but  that  this  applies  only  to  tecbnteal  e3q>reflitona ;  that  where 
a  will  is  exproMcd  in  ordinary  language,  tho  jodgea  of  the  Court  of 
are  as  competent  to  put  a  proper  ooostnactiaD  upon  it  is 

or  lawyarre  of  the  coostiy,  where  the  will  wis  exeootcd.  But 
tlie  jodges  below  were  not  of  that  opinion;  and  it  is  inipoe§ilile»  w  it 
appeaie  to  ms^  that  such  an  opinion  can  be  reasonably  entertained. 
A  will  tnost  be  tnlefpreted  according  to  tho  law  of  tho  country,  where 
it  k  inade,  and  wbete  the  party  making  tlie  will  has  hia  doratcil.  There 
are  certain  nilee  of  oonstnictioii  adopted  in  the  Courts,  and  the  e^ree* 
ebm,  wbieh  are  omde  use  of  in  a  will,  and  the  binguage  of  a  will,  have 
ftiqeeotlf  ffftrnwe  to  those  mles  of  conilniotioii ;  and  it  wodd  be 
prodoetire,  tlMfifbre,  of  the  moit  miediiefotis  coosequeneee,  and,  in 
many  lostanew,  defbel  the  bitentioii  of  the  testator,  if  these  rulea  were 
to  be  altogether  disregarded  and,  tlie  judges  of  a  fofeigs  Court,  (which 
It  may  be  considersd  in  relation  to  the  will,)  without  relcfenco  to  that 
knowMge,  which  it  is  desirable  to  obtain,  of  the  law  of  the  cottnlry,  in 
which  the  will  irte  madei  wem  to  toterpret  the  wiU  aecording  to  their 
own  mles  of  eomtmelioa.  That  would  also  b«  pioiliietive  of  anoUier 
toeeaftttitpee,  niaiely,  that  the  will  might  hate  a  eoostroction  pot 
opoft  H  In  the  Gigilsh  Courts  dillbrefit  (hNn  that,  whieh  might  be  put 
spoQ  it  in  the  ftrrelgn  eountry.  It  appettrs  to  me,  that  there  b  no  solid 
gnMAd  for  the  objeeiloot  but  that  whore  a  will  is  ^teeated  in  a  foreign 
eottntry  by  a  person  having  his  domicil  in  that  country,  with  respect  to 
that  persoii^  pf^speity  Ihe  will  must  be  iateffpieied  eccofdiof  to  the  law 
of  the  eoiiolff  where  it  is  made.  It  muet,  if  it  ooowi  tola  queetion  in 
tiif  pfoeeedfug ,  have  the  same  ioterpielatfaii  put  npon  it,  aa  would  be  put 
opeo  H  la  «9  tribmel  of  the  eeootrf ,  whete  it  was  made.  It  appoara 
te  me,  therafbce*  that  the  jodges  were  peHtely  right  in  directing  the 
to  he  ieheo  of  Kagllili  lawyeie  of  emiaeiiee,  with  respect  to  tlie 

and  oonslnictioe  of  this  will  according  to  the  law  of  Eagland^ 
onio  cpieetioit,  that  wae  oltimatejjr  pet  to  the  learned  persona,  to 

1  have  referred,  is  this, -^  *  Whether  oa  the  eoppeeition  of  the 
"^nciitioo  baring  aHeen  Ibr  tiial  in  England,  the  heir  woakl  have  been 
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ti  ^tjtnr  an  intriition  to  l)tM|iii»aih  real  estate,  as  well 
is  |i.  r>.»n;il  rNt.iti',  tlir  (luestioii  must  be  decided  ac- 
rnnrmi:  to  tlif  law  dI'  tin-  place  of  his  domicil,  and 
win  n  t!h' \\ill  wa>  iiiailt* :  and  the  same  hiterpreta- 
lioii  iiiiisi  III'  jnit  u|)(in  those  terms  in  »:very  other 
«nimTr\,  which  umild  ho  put  uj)on  them  by  the  law 
f»r  ihai  (lumlrilJ       So,  what  is  to   l)e  deemed  ''real 


MM*  t»  '..-'  •••.•♦i.;i  if  h  '  '.rsl  cliiinoi!  money  secured  by  heritable  bond 
m  St-.it.liiiil, -n  wrV  fl'^  111-;  -.ijuro  «.t*  l!i»'' personal  estate  under  t:je  ▼iiJ/ 
Tli««  a:i-j\vir  h  in  tn«*^«.' I'Tmw,  —  '  C«»nsii.i«::rin«r  ht?ritab!«  bonds  in  Scol- 
'.rii,  i  ;is  r-.il  .si /i-;,  t.i  wiiicii  ihy  heir  al  law  is  enijiled,  unless  ihey 
•ir*'  «":ivy«'1  -.wiy  w  :*h  i\\w  s 'le.:imty  by  his  anceslc-T,  wc  th.mk  the 
ii'-ir  a*  'iw  u.i'i:*!  he  onti?lo«!  m  x\\\<  case  to  claim  them.  Witiiout  being 
put  t»  liH  ♦•.•vr.»n,  if  tli-'  qu.?stion  had  arisen  in  a  court  of  justice  in 
ll:!::!  i!:«:.'      U'f:«:i  ilin?  upiiimn  \*:i.'!  couiMitmicated  to  tin:  Court  iii  Scat- 

■  im!.  ?!;•  r  .  irt.  iMr::»']i".t*.'!y  atlir-.ainir  that  opinion,  decided  in  fay.or  of 
»:i"  Ii»;r  at  liw.  Th»'  heir  al  law  was  undoubtedly  entitled  to  take  the 
r«-ii  "stiTi", — dial  is,  tlm  horilable  bond;  and  the  sole  question  wai 
n.i.'i..  r.  uii.  :i  iio  ca:u«'  in  to  claim  under  llie  will  his  proponicn  of  the 
:»»^r-  >ni!   •  -•■«♦.•.  it    was  r'^i'j'iin'd   by  law.  that    he  should  be  pet  to  his 

•  •I«^*tiMn.  thai  H,  i*h«nh«r  ho  should  lake  the  one  or  tiie  other:  ▼hether 
h».'  >rniu:il  .i!:ow  tin"  rfal  csfiii'  lo  be  connected  with  the  personal,  so  as 

■  •  Ck  I  :i»'  '.M--  if  till'  property,  and  the  whole  divided,  or  should  take 
•fif  r»-il  •-!iti'.  :i!ii|  uivo  ii;i  the  p<^r*onal  estate?  Whether  he  was 
«.'i]!:»-i'd  t»r  :i:.»  1 1  ^l^  this,  d'fM'ndod  entirely  on  this  consideration,  whether 
u;...:.  fiiM  fi,i.  of  ih^..  Hill  liiere  was  :$ut!iciciit  to  manifest  a  d'earinten- 

♦  •!.  :•!  .•  •'.  •  t..^t..t,ir  de.Hj^riio.l  hy  his  will  n  dispose  of  his  real  estate; 
l»".  ,  .-»■.  if  >,.■>  int-mh^d  t»)  dispone  of  his  real  estate,  atthoa^h  be  had 
not  oarrii-.l  tiiat  in»ontii)n  efr»'ctually  into  execution,  the  party  taking 
'iii-i'  r  t..  I*  M  ill  uoiilil  nui  be  entiilod  to  have  the  benefit  of  the  will,  and 
■''  •'«•  >  .'•  t!'ii»'  to  dofrat  tin- intention  of  the  testator.  The  question 
wi>,  ?jiip'**T»'.  r.j!uply  a  ijMPstion  of  construction.  Does  it  appear  upon 
th»;  fail-  ni*  tho  will,  thai  it  was  the  intention  of  the  testator  to  dispose 

!  ill-.  n:ii  "-ri*.-,  tiiat  i>.  of  those  heritable  bonds?  Now,  the  ruje  of 
law  in  Kr:;.'  Ml.!  \\:*h  nsp«.'«.l  to  subjects  of  this  kind  is  well  ascertained 
ami  well  li.fin.-.!,  and  it  i*»  this,  —  that  you  are  not  to  proceed  by  proba- 
lii!it\    T  by  «'Mii)i  ittire,  hut  that  therc  must  be  a  clear  and  manifest 

•  •^;'' i'!»  •'*'  t!|.'   intention  on  the  face  of  the  will,  to  include  that  prop- 

••r»\,  w.'ii.  ':i  i>  not  jipipir.'y  devised,  before  the  heir  can  be  put  to  hif 
« :••■  n  ri."  llnd.  Soe  al.^o  I'rinoe  r.  Deerhunst,  8  Situ.  R.  '^T^,  29^,  300: 
.'«'*•.      J-:» ;  KMliiTt-^iwi  on  Siirres:«ions,  p.  1^>  to  197, 

'  'I'r.rt.T  f.  Trtt.T.  I  IJj-h.  H.  iN.  S.)  p.  502:  S.  C.  3  Wils.&  Shaw. 
p.  In?. 
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Mtate "  ID  the  sesee  of  a  will^  devising  real  e&utetito 
ctTtatu  peraoQSi  must  be  decided  by  the  law  of  the 
domicil  of  the  it^stator.  Thus,  where  a  testator  was 
domiciled  iti  Jamaica,  in  which  place  he  made  his 
will,  and  the  devise  was  in  these  words;  "I  give, 
devise,  and  lH?qucath  one  moiety  of  the  rents,  issues, 
and  profits  of  my  estate  named  Islington  and  Cove's 
PeDO,  in  the  parish  of  St.  Mary,  to  he  divided 
eqfMlly  amongst  my  grandchildren.  The  other  U)ui- 
ety  of  the  rents,  issues,  and  profits  of  my  said  estate 
and  Penn  I  give,  devise,  and  bequeath  to  my  son, 
&c^'^  According  to  the  import  of  the  wordt  **  my 
estate,"  as  they  arc  understood  and  used  iu  Jamaica, 
not  only  the  land,  but  the  works,  buildings,  utensils, 
siafes,  cattle,  and  stock  on  the  plantation  would  be 
iocliided*  The  court  put  tliis  construction  on  the 
devise.^ 

§  479  6.  In  like  manner,  w  hetber  the  words  of  a 
wiU  give  a  legacy,  or  create  a  trust,  in  favtir  of  a  party, 
where  the  expressions  used  import  a  wish  or  desire, 
or  other  language  of  a  similar  sort  is  tised,  must  be 
decided  by  the  law  of  the  place,  where  the  will  is 
made,  and  the  testator  has  hb  doniicil*^  So,  where 
m  legacy  is  given  in  terms  expressive  of  a  currency 
in  tise  in  different  countries,  but  of  different  values 
dmetiii  the  same  rule  will  apply*  Thus,  for  ex* 
ample,  a  will  made  in  Ireland  by  a  testator  domtcQ- 
ad  ilieie,  giving  a  legacy  of  £1(XK),  wiU  be  inter- 
preted to  be  a  legacy  of  £1000  Iriih  currency,  and 
payable  accordingly,  and  not  a  £1000  English  sterling 
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niirrn<'\.'  >^n  li'iri»«  i«*s  are  deenuni  jiavable  accord- 
in::  t<»  till'  law  ii(  tlir  roiiiitn,  and  in  ihe  currencv  of 
tin-  rniintiN.  whrrr  \\\r  will  is  made  and  the  te^Jfator 
is  (Ininiriliii.- 

c  '»7!^  '•.  Ill  iikr  inaniitT  the  question,  whether  a 
lri:.ifi  f  l)\  thr  trrin>  of  a  fcireiirn  will  or  testament 
takrN  an  rNtati-  for  lifts  or  in  fee,  is  to  be  de- 
ritlt  (1  li\  till-  l:i\N  nf  tin-  placf,  u  litTe  the  will  is  made, 
and  tin-  tr^tatcn- i>  dniniriled,  and  not  by  the  law  of 
thr  |»l.irf.  wjirn-  thf  controvrrsv  arises,  or  the  testa- 
tor waN  hnrn.'  >^o  if  tlu*  <|nestion  arises,  whether  it 
is  rnni|»«'Trnt  ti»  niakr  a  i)articiilar  bequest  of  prop- 
rrt\.  \\u'  validit\  cjf  it  nui>t  1h^  decided  liy  the  law  of 
tin  |»1:h'«',  wlicrt'  the  will  or  testament  is  made,  and  tht 
t»-t.i!nr  isdomiriltMl.*  So,  if  a  legacy  is  given  by  a  will 
m  t.  s(..ni«iit  to  a  party,  who  dies  in  the  lifetime  of  the 
trNi.jinr.  till"  «|MtNtion,  whether  it  is  an  ademption  of 
th«"  li::.ir\.  or  wIhmIut  ihr  leiracy  «:oes  to  his  |>t»rsonal 
ri'pusrnt.itiM's,  is  to  h«'  decided  by  tbe  law,  where 
tin  will  ni  trstainriit  i^  niadt',  and  he  is  domiciled.- 
1 7!*  //.  Viiother  illustration  may  arise  under  a 
will.  wITnli  pinports  to  dinrl  the  testator's  real  estate 
In  \u'  sold.  an<l  tht'  proceeds  to  bt»  applied  to  for- 
t  i-ii  rJMiitirs.  whirh  th^vise  is  i»(XHl  bv  the  law  of  the 
f(irri::n  <'oinitr\.  hilt    is    prohibited    by    the  law  of  the 

:   l.i.  I..  17. 

-'  I'  .  .. :  S. Mil, It-  r.  l>rikc;  i  Ath.  4tl5:  Pierson  r. Ganietu 3 Bro. Ch. 
K.  ;;  K  i:  .  M  .  ..  .  :.:  r.  Martsn.  :\  Wro.  Ch.  R.  50;  Walks  r.  Bn^htwei:. 
jr.  \\  .  -- :  l,i!i-i!  "XMi"  r.  I/i!i<ilowno,  2  Bligh,  R.  tV,  S^,  SM^o: 
1  i:-. .  .  «.:,::•..  -m  Cnl.  ami  For.  I-aw,  Vi.  'i,  ch  Ti,  p.  oi>5,S.^;  ODie,  v- 
•i.V».  :;ifr..:n:!. 

.    li:     •:!   ..  n-  .w:..  I  WIN.  vS:  Shaw. '2S.  37 ;  poM,  ^^  400. 

I  V:..  .  T.  1).  .'rhiir«*T.  >  Simon>,  R.  :i7l>. 'Jinn  OlKK  tiOl :  2  Boullenou?, 
oil-,  r-..  I«".  ]'.  .'i(».'»  t.»  p.  .'»(».-. 

•  Aii-?!M'!ifT  r.  ('ii.'i!iii»T.  'J  Sim.  R.  1 ;  Thornton  r.  Curling,  8  Sim.  R-  j 
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testa tor^s  dotniciL  In  such  a  case  the  devise  will  Ije 
void,  because  it  is  against  the  law  of  his  domicU,  This 
was  held  an  a  case*  where  a  testator  in  England  by 
his  will  directed  his  real  estate  to  be  sold,  and  the 
produce  to  be  laid  out  in  lands,  or  in  the  funds, 
for  the  maintenance  of  a  charity  in  Scotland.  On 
Oiat  occasion  the  Master  of  the  Rolls  (Sir  Win.  Grant) 
said;  **The  statute  (9  Geo-  2,  ch.  36)  contains  no 
express  words  pmhi biting  a  bequest  of  money,  to 
be  produced  by  the  sale  of  land,  to  charitable  pur- 
poses ;  but  it  b  settled  by  oonstructian,  that  such 
a  bsquest  is  within  the  sfitrit  and  tneaning  of  the 
law ;  and  it  is  clear,  that  no  charity  in  Englandi 
not  within  the  exception  of  tlie  statute,  could  have 
derived  any  benefit  from  the  produce  of  the  real 
estate.  The  question,  then,  is,  whether  such  produce 
may  be  given  to  w^iat,  in  contemplatiun  of  the  Eng- 
lish latv,  IS  for  a  charitable  purpose,  when  that  pur- 
pose it  to  be  carried  imo  execution  in  another 
country.  The  validity  of  every  disposition  of  real 
estate  nuiti  depend  upoo  the  law  of  the  country, 
in  which  that  estate  is  situated.  The  rabjeel  of 
this  statute  is  real  estate  in  England.  The  owoeis 
of  such  property  are  disabled  from  disposmg  of  it 
to  any  charitable  use,  except  by  deed,  executed 
twelve  months  befere  the  death  of  the  owner,  kc* 
to  take  efiect  from  the  exeeetioii*  The  words  are 
perfectly  general,  *any  charitable  use  whatsoever;^ 
and  the  object  ooiild  not  be  to  treat  English  rharitiee 
less  fiivorebly  tfain  charities  to  take  eifect  for  the 
bf^nefit  of  other  countries.  It  would  he  soniewliat 
ineoDgmous  U>  refuse  to  permit  such  a  disposition 
for  the  most  laudable  and  meritorious  charitable  in- 
stitution in  England ;  but  if  the  party  duitte  to  carry 
ConfL  68 
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his  benevoleoi  intention  Ijcyond  ] 
him  to  do  so,  to  the  eflfect  of  dij 
in  bis  last  moments.  The  disin|| 
fill  heirs  by  languishing  or  djii 
h  treated  by  the  statute  as  a  i 
less  so,  when  the  effect  is  to  ca| 
of  England.  Therefore,  neither  ,1 
statute,  nor  the  presumable  inH 
in  declaring,  that  it  is  to  be  co( 
pur|xjses  to  be  carried  into  exi 
The  statute  not  contaiuing  aiii 
of  the  universities  of  Scotland,  f 
gard  to  the  universities  of  Englai 
this  as  a  charitable  disposition,  1 
that  is  the  produce  of  the  testa t)<| 
pass*"*  i 

^  479  e*  The  same  rule  will  ap 
nient  of  the  personsj  who  are  t^ 
or  testament  J  when  it  is  made  byi| 
particular  class  or  description  of  | 
tlie  proper  persons  entitled  to  take  { 
perwnamm^  is  a  point  to  be  ascei 
the  place,  where  the  will  is  mad< 
domiciled.  Thus,  for  example,  ^ 
bequeath  his  personal  estate  to  hiii 
is  the  person  entided  to  take  unf 
will  depend  ujxjn  the  law  of  his 
ciled  in  England,  it  will  be  1 
domiciled  in  most  of  the  States  i 
be  all   his    chitdreo.^     So,  if  a  | 


i  Cunia  V.  nation,  U  Ves.5a7,  54h    S#^ 
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Holland  should  bcrqueath  his  property  to  the  **inale 
children  ^  of  certain  perscniSi  and  the  question  should 


dnrti^  hlfl  wbde  H%  iboQld^  by  hk  will,  ifiy^  hi«  personal  etfUte  to 
yi  boir  at  Utr,  that  the  doBCriptio  penoiw  would  hnvc  reference  to  aod 
h%  goveitiod  by  tbe  import  oT  the  tentw  in  UieMnMotthe  Uw§of  Borland. 
The  impoft  of  them  niigfat  be  very  diflbrtnl,  if  the  testator  were  bom 
donkiM  in  France,  in  Liotiiaiaiia,  to  PewieylTiiiia^  or  in  Maeser 
la  aboit,  a  will  of  pereooal^  fpeaka  accordtsg^  to  the  lawa  of 
the  iMtator^a  domic U«  where  there  arc  no  other  Ginsinostancee  to  control 
ibair  applicttioo ;  and  to  rajae  the  question^  what  the  testator  nieaos,  mm 
OMlft  fifvt  aaccrtain,  what  waa  hii  dooucilt  tod  whether  he  had  reierenee 
tiM  kwi  of  that  place,  or  to  the  kwa  of  any  ibreifn  eoitotry.  Now, 
wry  ipat  of  the  praeont  controftiey  tunie  upon  the  point,  who  were 
peitmit  or  peieooa,  intended  to  be  dealfiialBd  by  the  teeiUtor,  under 
•ppallatloii  of  *hetr  at  law.*  If,  at  the  tine  of  making  hui  will,  and 
hie  death,  he  wm  domiciled  in  Gnglandi  and  had  a  leferefice  to  its 
iwat  the  dcaignaiion  might  indicate  a  ^ery  di Cerent  pervon,  or  peraona, 
what  miifht  be  the  cajw,  (we  do  not  lay,  what  is  the  caae,)  if^  at  the 
lint  of  otMng  h»  wUl,  and  of  hit  death,  he  waa  dooiieiled  in  Pennayl- 
vaili*  iBeidirioraiaethBqoeetiooofthotnieiiiltrpnlatioaaiiddeiif- 
.  liatkm,  it  aeoma  to  tia  iodlipeiMN^Me  that  Iba  eooatfyi  by  whote  laws  hit 
^  will  ta  Ui  be  Interpreted,  ■hottid  be  ifH  uceHained ;  and  then  the  inquiry 
U  rmtiiraUy  preaeuted,  what  tho  proviaiona  of  those  lawa  are.^  Mr. 
Bnr^  baa  put  a  nmnbcr  of  caaea  fVom  the  foreign  faiw  on  tlie  same 
aubject  lie  aaya;  ""The  legal  effect  of  the  expteaiion,  *  lawful  hetn,* 
will  nol  be  coupled  by  worda,  which  import  an  equality  of  diatnbatioo 
Aiaoiigal  tba  boim  i  but  thoae  words  will  be  understood  aa  rtlbrnnf  to 
•qioaltly,  whieh  it  eooiaateDt  with,  and  recogoiied  by  thai  taw,  which 
If  pitwiined  to  haae  invoked.  Th^p  iMkotlofi  of  beoa  waa 
U  ^Tmmrno  oi  wonmm  Bim  ac  nepotaa  hatredaa  lefilbnee 
ox  eqoli  paftlbii&*(Von,  lik  Sfi,  Ik  Sy  n.  17.)  tf  the  whole  iohirttance 
vem  to  be  divided  aotoofat  ibose  heira  in  equal  parts,  tlie  ipialifieation 
of  ItfilkBita  hsres  woold  tw  diaregmrded,  becaoM^  according  to  the  order 
of  aoooaauon  eotahliahod  by  law,  the  graodieoa  of  one  biother  soceeod* 
kgwtlhtheaoosof  Baotberdooottakapef  eapHa^botperatlfiMi  .The 
oqtta%,  tlioiijjn^  to  bo  obaerfed  itt  tho  dkntbottoi  and  which 
nuMt  bo  pffimnad  to  have  boon  that  cotiianplilid  hy  the  testator, 
is  that,  vhioh  ibo  law  idnita,  oanoly,  an  oqaillty  between  the 
atirpaa,  and  not  botwooo  ihe  individnaU  (NooAd,  Doda.  33.)  A 
,  eaas  arose  in  the  eooii  al  Brabant,  of  a  father  domiciled  in  Brabant, 
had,  in  the  inatttotioo  of  Ue  son*  daaired  hma  to  allow  tliat, 
be  had  left  him,  to  go  to  his  lawful  duldioo.  It  waa  decided,  that 
iodlbthoiV  ostate  woold  devolte  oo  those  children  only,  who  would 
caho  icoetdiof  to  the  law  of  Brabaal  in  the  case  of  iatostacy,  i 


artse»  as  well  it  miffht,  whel 
be    meant   fnale    desceodafits,    d 

. . J 

tlui  ehOdfen  of  the  flm,  to  th&  exdiii^n  of^ 
(BtookisafiJt,  Curie  Brab«  Deck.  !S27»)  Under  l 
tioii  of  '  brotliera/  brotkers  of  the  whole  bloi 
lug  to  tlio  law  in  thf:!  place  of  tbo  lex  loci  ^ 
litlitir'i  or  mothof'i  side  only  tire  excluded  fitl 
i4  \mg*  Mech.  tit  16,  art  7,  n,  5»  ti  I  Voei,  ^ 
do  litro,  Quf)d  Ori.  de  Stat*  Divera,  tit  %  <s. 
E^praa.  c.  5,  vu  4.)  If  a  t^tator  institute  i 
ci^Hs  proximif  without  \sm%  any  expression  | 
by  Uw  iueceed  to  him  in  case  of  ioteaUcI 
it  in  doubtJ\il«  who  are  entitled  to  the  sued 
woald  ^kc  according  to  liie  law  of  the  pl«4 
wlio  were  really  and  natumlly  the  nearei^ 
although  according  to  ibnt  kw  tiicy  cmild  noti 
tesUtof  were  domiciled  in  a  country,  where  tl 
mother  succeed  in  froforenco  to  the  aurviwi 
noareat  in  btood  to  the  doceiiMtid,  although  l| 
of  succeaaioti*  I|  ie«fn«,  that  th«  term  |f01 
oral  ffignificatioti,  and  conai^queully  the  fats 
would  succeed^  und  not  the  descendant  in  li 
m,  at.  5,  n.  \%  and  lib.  36,  tit  1.  n.  25;  Bora^ 
it  IB  vaidf  Umt  this  construction  m  made  H^ 
which  tho  bw  of  ftuccoasion  deviates  from  tlil 
projrimus.  And  wbeie  in  cases  of  intestacy 
admilted  to  the  succossion  mth  »onie  more  ii| 
tioo  would  bo  according'  to  the  legal  senso^  ] 
tnttng'  his  wif&  ns  his  hcu^^  should  direct,  il 
dMth  should  rtjvert  to  the  uearest,  th^en  aocM 
[Sesi^CoiNi*TreheLltaBicnm,]  the  father  woolrf 
all  the  brothers  to  the  oihtf  haE  ^.  %m 
5^  dot  6.)  if  ihe  leetator  has  eallod  to  clMl 
noifvit  to  him  in  ca^ e  of  iDtedtacy,  i«coiirae  | 
of  the  diiro#«at  countriea,  in  which  hk  ioufli 
lo  dftckbi  who  ai«  the  petsood  entltlod  to  I 
doBucilii.  Aod  then  it  may  happen*  lh«l  lk| 
liM  be  Lbo  noans^t  in  blood,     (auid,  Docigk 

Vo^  lib.  ats^  tjt  ]« %  iSv  ub.  as,  tit  s,  a.  i 

VolwiL  lih.  Il^tii.  14,  n.  lOi  Van  Loeiiw«0.fl 
Ik  19s  Noottod,  ibeja,  ^;  JoL  Clams.  {  | 
'■Iwwiitin,  da  E^«m.  e.  &,a.  16;  aete,  Va 
of  a  pioMiiai^  NpiiG/i  when  iW  will 
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liiniiig  through  males  only,  the  question  would  be 
decided  by  the  iuterpretation  put  tiiK)n  those  words 
by  the  law  of  Holland. 

^  479 y^  But  the  qiiesition  may  be  asked  in  these 
md  the  like  cases,  wliat  is  to  Ik?  the  rule  of  construc- 
tion, if  the  will  or  testament  is  made  by  the  party  in 
the  place  of  bis  domlcil ;  but  he  is  in  foct  a  native 
of  another  country ;  or  if  the  will  or  testament  is 
made  in  a  country,  of  which  the  party  is  a  native, 
and  accordmg  to  the  forms  of  law  in  that  country, 
and  yet  at  the  time  his  actual  domicil  is  in  another 
country,  by  whose  laws  the  will  or  testament  so 
made  is  equally  good.  The  answer  to  both  questions 
is  the  same.  The  law  of  the  place  of  his  actual 
domicil.  Thus,  for  example,  where  a  native  of  Scot- 
land domiciled  in  England,  having  personal  property 
only,  executed  during  a  visit  to  Scotland,  and  deps- 


fjitnilUritjr  with  tfM^rrviicy  of  tiM  eomitiy,  in  witkli  h«  it  domitiMi 
tltaui  with  that  of  waj  othar  pltce^  jtMillii  Om  pfttmnplka,  thtt  he  hu 
in  ¥i«w  thitl  euftm^ft  when  hm  9Xpim§m  no  oilMr  cwfimy,  in  wKich 
hii  baqoMiA  i«  Id  b«  pmid.  The  Iktbor  of  a  fkinily,  wbo  ww  domiciled 
in  a  fUltfv  in  Peyfoiwe,  Is  Itily,  «m  on  a  ?iait  to  Aooooft  on  bul- 
mmu  lie  made  hii  wHI  in  ibn  hitler  pleo<v  ^^'^  K^^*^  >^  legicy  lo  one 
of  hie  daugfaleri  of  live  bttaifr^  florine.  Florini  were  of  leee  Tilue  tt 
Aneonn  than  at  Feyrooie,  and  the  qiMation  raiaed  waa,  wb^tfavr  the 
Itfiof  ahottld  be  paid  aeeordtaf  mihe  ?a]iie  of  ih«  (Vunna  at  Aneona, 
or  at  Peyrpuee ;  and  H  vm  demmtned  it  ouj^ht  to  be  paid  aecordiog  to 
thn  vilne  at  Peyroune,  thn  pinee  of  the  tneiataf^  dooddL  Where  a 
hfieyeonaiAa  of  ■  eeiliiln  nnnlier of  modU of  een, Hifliia aeya, that 
ouB^t  lo  be  icooidtnf  u»  the  mcaenre  of  the  place  of  the 

'•  domicil,  and  not  acoofdiflf  to  that  of  the  pbee,  whore  Ihn  tee- 
8oii  If  a  iaitafier  havf^f  Uuide  in  diCen^m  placoe 

a  thotmand  aereo  withoot  any  olhor  eipiMdon,  ouch  a  deriae 
onrt  be  Qodarrtnod  10001411^  to  the  neeewiintBt  prmlling  In  the 
ptaoeof  hledooklL**  4  Bnrge,  €>onini.  on  CoL  and  For.  Liw,  Pt  9;  eh.  la, 
pernio  Wit  8eea)ffo9Ba^Cooni.Pt2^ch.!i,  p.  8S5to8($0;  ante, 
]  m,  !I71  a,  note;  pool,  {  4^  1  8uii  Docn.  Priaic.  Lib,  4,  tit  6;  Diii. 
7»p.llM. 
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conruct  or 


iied  a  will  tfaeict  prepaied  m 
and  dkd  tii  Eoglaod ;  it  was  bdj 
to  be  ooiijitnii»l  according  lo  tbe  I 
^  479  g,  Aootber  qijfiitiflii  iBi| 
isd.  Suppose  at  the  lime  of  iM 
teHtmneni,  the  tesiaickr  k  don 
where  it  m  made,  and  he  aw 
aiiotJier  fime^  wbure  be  is  don^ 
does  mcb  removal  chaage 
90  ibatt  if  tliere  is  a  dl 


a 


1  Anstratiier  t.  ChAJmer,  5  Sim.  E.  1  f  Hi) 
183^  501,  «^  BOt«.->  Mjf.  llcirfi^  i»  tlU«  lol 
p|ic#  4if  4«!iiiici!  ia  arnnf  cmm  fdBm^  te  ill 
IsilEtof  hm  meA  wpmnooi,  vlikli  ifi  ^ 
feroxit  tigiiiflcitlciiM  ZQ  dlimnl  coostfieit. 

fB«eted  to  liif  f«W0  la  mm  hm 
jUtciMomy  where  hit  iml  < 
ferent  fVtxB  thq«o^  wfiidi  firvrtH  in  tlit  jilS 
in  which  ho  irnde  hm  w£lt,c»r  ia  tta,«l 
whicii  B^iudieatoi  on  Uie  mU^  the  k««  <( 
ta  ihm  pjicc  of  iiw  dQDikil,  mm  thtmo^  mhi$ 
the  iDore  fejiemi  i^tiaka  ia,  liui  eY«a  w^H 
gml  or  msiiiovmU*  ympeity,  the  kwi  d  i 
^esnkili  and  ocu  tl^M  in  loco  tm  ^te  pT«| 
tliiM  mk  f«ffts^  ii  tlmt,  aa  it  beoaiwsv  OMeMl 
whieh  the  bafftator  hm  mod  the  «x^^eMJi« 
ido^  Imi  coTitcmpktad,  it  h  pretmmei,  tlmt  \ 
Ir^t  ia  wlyeh  be  w^  domiciledi  because  i| 
fiyiuLiaf  with  ^<me  kwi^  There  4re  grol 
ftoquiiated  witii  thfina;  bat  there  exiit  no* 
ta  be  ftcqmiiittid  wlUi  «4iy  other  kws  of « 
wttPfff  ia  wtikb  lie  bai  med  c^h^liu  wan 
piMaaed  Ki  fmm  titojiiad  iJmt,  which  pti 
damwL  It  lts«  h«effi  loiavtimei  nidt  tbil^ 
la  the  tetuNs,  in  whidi  Iji^  ««  »c<»«Mi 
where  llie  wiU  nr  ^ofttnct  wifl  imd^  B| 
c<kfi»der  thk  ii  s  gnoemi  rule;  Ibr  db»  'i 
pln^e  may  h&ve  h&en  lor  io  afioit  ii  tiin^  i^ 
tb&t  he  was  evoD  4UH[tnt8i«d  with  Uiit  t 
and  For.  Law,  PL  2,  ek  IS,  p.  590,  S0t . 
CoL  and  For.  Law  Ft  3,  ch.  9,  p,  855>  iSfl 
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the  origimil  domicil  aiid  that  of  the  new  domicU,  as 
to  the  interpretation  of  the  terms,  the  law  of  the  new 
damicil  is  to  prevail  ?  Or,  cJoes  the  interpretation 
rmaint  as  it  was  by  the  law  of  tlic  original  domicil  f 
Thb  question  does  not  seem  to  have  undergone  any 
absolute  and  positive  decision'  in  the  courts  acting 
under  the  common  law.^ 

^  179  A*     The  same  rules  of  construction  will  gen- 
erally  apply    to  wills   and    testaments   of  inmiovable 
properly ;    unless,  indeed,  it  can  be  clearly  gathered 
bam  the  terms  used  in  the  will^  that  the  testator  liad 
in   view    the    law   of  the  place  of  the  situs,  or  used 
oUier    language,    which    neccsHiirily   referred    to    the 
usages   and  customs  or  language  apjiropriate  only  to 
that  $Uu$.^    "  Thus**'  (to  borrow  an  illustration  from 
Mr.  Burgc,)  '*in  case  the  limitation  of  a  deed  or  will 
were  made  in  England,  in  favor  of  the  heir  uf  A.,  a 
petson,  who  had  no  children,  and  the  settler  or  tes^ 
XMK  has  property  in  England,  Jamaica  and  British 
tuiana,  if  ihi?  construction  of  tlic  term,  heir,  was  to 
i!  in  conformity  with  the  law  of  England,  the  father 
A-  would  take,  if  according  to  the  law^  of  Jamaica, 
the    elder    brother,    and    if  according   to  the  law  of 
Iriiish  Guiana,  his  father,  brothers,  and  sisters,  would 
ike  his  immovaMe  pro(>erty.      It  is  not   to  be  pre* 
imed,  that  he  used  the  eijiression  in  three  different 
or  that   he   adopted   the   legal  import  given 
to  it  by  the  law  of  the  one  place,  rather  than  that 


1  It  wwB  >lliidoJ  lev  «al  iw I M  far  mimMmXkm  in  HmftwMi ».  FTix^ 
an,  9  P«^fv.  R,  183,  SOS*  86#  %tit«»  }  173;  4  Oar^  Coauik  on  Col 
and  For.  Uw,  Tt  2,  eb.  4, }  S,  |i,  109 ;  Ytlw  ».  Tbomioii,  3  Omrfcc  «t 
^  »ll  544,  583  Id  580. 

•  Trotter  ».  TfctiOT,  3  WOa.  41  Shav,  407 ;  S.  C  4  Bligh,  R.  (N.  &) 
f  102, 505;  3  Durge,  CacmiL  on  Got  md  For.  Uw,  Pl  3,  di.  9,  pc  m, 
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of  the  cotiiract,  or  testamenti  sometimes  tliat  of  the 
sUtts  Mj  sometiines  that  of  the  domicil  of  the  party, 
and  sometimes  the  place,  where  the  payment  or  jier- 
formaiice  is  to  be.  He  adds»  that  he  finds  no  doc- 
trine more  reasonable,  than  that,  which  Dumoulin  has 
laid  down  npou  this  subject.' 


1  H  BoDtttnoi*,  Ob«enr.  le,  p,  m4^  SOS  to  518;  Id.  p.  fSSf^  588,» 
Mr*  Burft  hat  cKed  fh»ni  H  Booltaoii,  Ob«erv.  4II»  p»  534  et  seq.  » 
puMgfe  inwtrvUnf  Bouflennit^  opinion.  "The  tentm^*  (say*  Mr.  Burgt?,) 
•*  to  which  tho  cofitmct  in  eipnswedi  may  rccdve  a  cOQitructioD,  ae* 
eordbif  to  the  law  or  lumge  of  Iba  pla««,  whctw  tha  eotitraet  is 
tnado,  d^lbfaot  fioiii  that,  which  ia  gifoa  to  them  by  the  law  of  th« 
titui.  If,  by  adopting  tho  one  aonae ,  the  eoatiact  would  he  broui^t 
withiji  Uie  prohibition  of  tho  law  of  the  aHuSf  that  conatmotkm  ought 
10  be  lajeetod.  Bat  if  thia  would  not  bo  the  eooMflneooe,  and 
flw  tdoplbn  of  otllMr  wetttrng  WQ«ild  not  aflbrd  a  ground  to  |««voot 
liM  oontfict  fkim  ieinf  ooniilolnd  bj  the  law  of  tho  aittw,  it  has  boon 
a  l|iisftkmy  wbidior  the  conatrtiction  given  by  the  law  or  iiaag«  of  liis 
aftna,  or  that  given  by  the  law  of  the  plaee,  where  the  contract  waa  made, 
0«lfkl  to  prvrait  Thot,  in  aomo  coootriis  tho  limitKlJOQ  1» j  gift  or 
deviee  to  a  poraon,  and  '  si  aine  liberia  diaeeoM^rit '  to  anothor  opontoa 
u  a  aobntitiition.  The  children*  'poaiti  in  eonditionoi'  are  also  conaid^ 
tred  aa  *  pniiti  in  dtapoeitiooo,*  and  are  cmtitled  to  tab*,  Soch  wae  iKo 
law  of  TotUooae.  But  nndor  tho  cautame  of  Paria  tihe  aatpfwioii^  *  ai 
aioe  libona,*  hnpoflod  only  a  cooditioo,  and  ooQaoqnonlly,  if  there  wera 
DO  failure  of  childmi,  there  waa  no  anbUltnlion.  Tho  following  etas 
occurred,  on  whkh  M,  E)<»a11«rnoia  gave  hie  opinion :  The  Cointe  do  R., 
domiciied  in  Liangnedoc,  made  a  aeltleixient  on  the  marriage  of  hia  eon, 
wfK>  had  reaidod  in  Faria  many  yeara,  and  the  lady  with  wlKan  he  married 
wia  a  natiTo  of  and  domiciled  in  Paria.    The  Co«nfte  escenlad  a  goBaiml 

fKvwor  of  attorney  to  the  Biahop  of to  arraafo  tm  mttffligs  asty*- 

ment  By  thia  aottlsmmt  ho  gift  to  hia  aoo  a  ttvnv^iy  of  aU  hia  oMI«t 
oaorable  and  immofable,  than  beloi^giagloliiiBf  or,  which  »hoiitd  boton^io 
•8  Hm  daj  of  hia  donh.  *0oai  k  ooodhSon  qoe,  ai  Ui  fiilsr  Apoos 
is&na  tnilai,  oia  So  ea  nafiife«  la  nioiti^  daa  bteoa  k  tni 
doonikt,  retottrnora  i  TabA  do  aeo  freroa,  on  a  PainA  dea 
imikiita  milea  dodit  aini ;  apr^  toataa  fbia  qne  lea  coovontiona  do  la  dito 
OaiMiiaftfle  fb(tiire  ^poy  ae  anrosi  M  payiea  ot  ac<juiBisa»  a|  quo  dMse* 
tioB  aora  ^ti  lUto  do  la  ISgitimo  daa  SUas.*  Thsro  wero  iaaoo  of  ths 
Qiarnage  a  aon  and  datigfilor.  The  real  propavty  waa  aituatod  in  Ton* 
The  aon  claimed  it,  inriatfnf  iImi  hia  iMhar  had  created  a  iub- 
and  that  ho  took  aa  a  aobiliMa*    The  daoglitor  eootenfli^d,  that 

iSbiliiBtbn  waa  creatod,  thai  tho  condition  had  failed,  anU^  that  coo* 
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^  479  A:.  We  have  already  1 
to  refer  to  the  opinions  of  D 
jeet.^     He  reproves  the  doctrim 


sequently,  the  father  having  died  without 
was  entitled  with  her  brother  as  one  of 
opinion  given  by  M.  Boullenois  was,  that 
given  by  the  law  of  Paris,  where  the  conti 
of  the  parties  to  it  were  domiciled,  and  I 
attorney,  must  prevail.  This  opinion  wa 
Requites  du  Palais  of  the  21st  of  August, 
But  this  sentence  was  reversed  on  appeal, 
favor  of  the  son.  There  is  great  force  in 
learned  jurist  maintains  his  opinion.  The  | 
decision  proceeded,  was,  that  the  domicil 
in  Toulouse,  and  that  it  must  be  presumed 
which  he  was  acquainted,  rather  than  that 
be  unacquainted,  and,  that  in  donations  the 
cipally  to  be  considered,  since  the  part  o 
acceptance  of  the  donation.  But,  in  the  ( 
loses  much  of  the  weiglit,  to  which  it 
because  the  donor  had  granted  a  general 
resident  in  Paris  to  arrange  the  settleme 
terms  or  conditions  it  should  contain.  11 
nor  is  it  the  doctrine  of  jurists,  that  the  sit 
application  of  its  law  to  determine  the  leg 
the  contract.  The  text  of  the  civil  law  is 
ceteris  contractibus,  id  sequimur,  quod  a< 
actum  est,  erit  consequens,  ut  id  sequamur, 
est,  frequentatur.'  It  has  been  justly  consic 
eral ;  for  that  if  it  were  universally  folloiv 
tracting  parties  must  be  frequently  defeat 
passage  already  cited,  that  it  was  condemn 
ion,  and  he  is  followed  by  Boullenois,  the 
in  a  contract  must  depend,  not  on  the  p 
those  otlier  circumstances,  from  which  the 
may  be  inferred.  Generally,  the  interpreti 
in  the  place  of  their  domicil,  is  that  wbi( 
conformable  to  their  intention.''  2  Burge, 
PL  2,  ch.  9,  p.  855  to  857 ;  2  Boullenois,  O 
§  275.  Boullenois  gives  other  illustrations 
Observ.  46,  p.  495  to  p.  518.  Bouhier  » 
Bouhier,  Gout  de  Bourg.  ch.  21,  n.  220,  2S 
1  Ante,  §  274,  441. 
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jurists,  that  the  law  and  custom  of  the  place,  where 
a  contract  is  madei  are  to  govern  (be  contract  in  all 
cases.  Ei  advertendumj  quod  Doctored  pes^me  inieUi* 
gunU  L*  si  fundus  de  evicti ;  Quia  puiant  mditer  et 
indistin€tej  quod  debeal  ibi  insjnci  locus  et  consuetudo^ 
ubifil  contractus^  ei  sic  jus  in  toco  contractus.  Quod 
est  falsum ;  quinimo  jus  est  in  tacita  et  verisimiliter 
mente  cantraheniium.  And  he  explains  hlmsnlf  thus. 
Aui  siatutum  loquitur  de  /ii.v,  qua:  concernunl  nudum 
ordimuionem  ml  solemnitatem  actus^  ei  semper  inspici' 
twr  staiuium  vel  cansueiudo^  ubi  actus  celebratur^  sive 
in  coniraciibus,  sif?e  in  judiciisj  sive  in  testamentis, 
sim  in  instrumentis^  aui  aliis  conficiendis}  Aui  stain* 
turn  loquitur  de  his^  quee  n^eriium  scilicei  caus^:  vel  de- 
dsionem  concemunt ;  ei  tunc  aui  in  his^  qum  pendent 
h  voluniate  jmrtium^  vel  per  eas  immutari  fmssuni,  et 
tunc  inspiduniur^  circumstantia'  voluntatis  quarum, 
una  est  staiuium  loci^  in  quo  contrahitur^  et  domicilii 
conlrahcntium  antiqui  ml  receniis^  et  similes  circum- 


I 


^  479  /,  Ilertius  hys  down  the  ruh;,  that  the 
words  of  a  testator  are  to  be  esjieciall^  interpreted 
according  to  the  custom  of  the  place,  wherti  the  tes- 
tator had  his  origin  or  domiciL  Hinc  juriscomulti 
9erba  iutaimi$  ptmdpui  inierpreiantur  secundum  loci 
canmuiiiiinem^  ubi  testator  or^pman  vel  domicilium  ka- 
beof.^  And  ho  illustrates  it  by  the  case  of  a  bequest 
of  so  manj  measures  of  wheat,  or  so  man^  acres  of 
land,  where  the  question   arises  as  to  the  ijuantity  of 


1  lloliB.Opcffm,Tan.3,Comiii.i&Co4tib.  l^lit.  1,  pi  5&I,  edit  1C81 ; 
tiUVp  {960,974,441  $  9  Boollttiiinfi  Obtwf.  4S,  p.  405w 

•Ibid, 

»  1  Umtik  Op.  D«  CoUis.  Lsf « 1 0,  d.  3,  p.  932,  edit  1716;  14.  pw'lBfi, 
#diu  1737 ;  9  Burgt,  CoauB.  onCdLiad  For.Uw,  Pt  9tCii.!^ ft. 889,8601 
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the  measures  or  of  the  acres,  wl 
according  to  the  Lex  loci  of  the 
domicilii  of  the  testator.'  The  1 
by  John  Voet,  by  Stockmans 
Rodenburg,  and  by  Sandius.' 
following  language.  Non  ert 
reguluj  quae  dictate  iestatarem  i\ 
sitionem  suam  apiarejvre  illius 
tamenlum  conditj  et  cansuetudini 
les  loci  tacitt  influere^  ac  temp 
tium  locutiones  et  dispositiones: 
specie  autem  consuetudo  legis 
pretatur ;  et  si  non  appareaty  qui 
trahentes,  ad  earn,  tanquam  ren 
nam,  recurriiur.  Quant  eiiam  it 
voluntate.^ 

^  479  m.  Indeed,  it  may  be 
rule,  that  wherever  there  are  \s 
signification,  or  different  sigi 
countries  are  used  in  a  w-ill,  the 
in  the  sense,  in  which  they  are 
domicil,  with  which  he  may  be 
most  familiar,  or  to  have  adoptc 
ambigua  hoc  testatoris  vduntate 
suetudinem  regionis,  in  qua  teste 
same  rule  has  been  recognised  i 
it  has  been  generalized ;  for 
held,   that   in  the   construction 


1  Ibid.;  Molin.  Opera,  Tom.  1,  Do  Fiefa 

3  Sec  ante,  §  479  e,  note ;   4  Burge,  O 

2,  ch.  12,  p.  591  to  p.  594.  where  the  opinic 

3  Stockm.  Decis.  27,  n.  1,  p.  CI. 

4  p.  Voel,  de  Statut.  §  3,  ch.  1,  n.  2,  p.  ] 

ICCl. 

5  Sand.  Decis.  Frisic.  Lib.  4,  tit  8,  Deft 
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meDts  or  contracts,  the  place  of  executing  them,  the 
domicil  of  the  parties,  the  place  appointed  for  its  exe- 
cution, and  other  circumstances  are  to  be  taken  into 
consideration.^ 

^  479  n.  In  respect  to  another  pointi  whether  a 
Court  of  Equity  can  enforce  a  foreign  will,  of  which 
there  has  been  no  probate  obtained  from  our  own  courts, 
the  principle  seems  clear,  that  it  cannot  A  Court  of 
Equity  can  know  nothing  of  a  will  of  personalty  in 
England,  unless  it  has  first  been  adjudged  a  will  in 
the  proper  Probate  or  Ecclesiastical  Court.  A  fortiori 
the  rule  must  apply  to  a  foreign  wilh^ 

^  Lantdoime  v.  Lansdowne,  2  BWgh^  R.  60,  87  ;  4  Borge,  Comm.  ob 
CoL  and  For.  Law,  Pt  3,  ch.  12,  p.  590,  591.  See  Bunbniy  v.  Banbury, 
2  Jurist,  (Engliih)  1S39,  (before  Lord  Cottenham)  p.  104,  111  to  114. 

*  Prka  9.  Doerhunt,  4  M.  Ii  Craig,  76, 80. 
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\  iJlU.  IIavin*;  considered  the 
law,  in  rei:ard  to  testaments  ol 
and  of  imniovablr  j)roj)erty5  wc  i 
riiihl  of  sncee'^sion  in  eases  of  i; 
phrase  is,  of  sueeession  ab  Inttsti 
precMMlinir  disen>sions  have  h'fi  lilt 
than  to  state  the  iieneral  principle 
species  of  ]»ropert\. 
/"  ^  nil.  Fir>t,  in  relation  to  niov 
nni\ersal  doctrine,  now  reco^ni^ 
law,  although  fornierl\  much  co 
succession  to  personal  property 
si\ely  hy  the  law  of  the  actual  ( 
tate  at  the  time  of    his    death. ^ 


1  Many  of  the  autlmritu.'s  to  .siustain  this  pti 
unU\  0  '\H)  to  'ir^^},  ^  U'Ct  to  174.  But  .<omc 
to.  I*ijn.ri  r.  PipMii,  Aiiihu-r,  K.  ^Tm  Thorno  i 
("hitty  on  (.'0111111.  ami  Munut'.  eiJJl  ;  Sill  r.  Woi 
Hruoo  r.  Urn..-,  t>  J5..s.  vV  Pull.  t>'>»,  note;  II 
IN.tt.-r  V.  Hn.uii.  5  Ka>t,  J{.  l.'K);  J)oo  cl.  Birt 
Crt'.-w.  \:\r,  .i:,()  to  4.M  :  S.  C.  1»  Bli!,'h,  R.  Jl 
R.  ."i/I:  Vatcs  r.  Thnuisoii,  :^  (,'larke  &•  Fl 
Su('ccs>i.in.  rh.  7,  }».  1(»  J  t«>  1 17  :  Irl.  ch.  v*-',  p. 
CurhiiL'.  ."^  Sim.  I{.  .*I1(»;  I'ric  r.  I)eerhur>t, 
r.  Bu.1.1,  \  Ua-ir.  Ki«:hs.  R.  :\Uk  .Til;  1  Bur 
Law,  l*t.  *2,  ch.  4, »;  5,  p.  !.'»(;  to  170;  ante,  > 
time  tin'  hiw  of  Scothiml  was  unsettled  on  thi: 
with  that  of  I'^Uifland.  Roln'rtson  on  Succ 
('omm.  uhi  supra  :  Stairs,  In<tit.  B.  .*j,  lit.  Jr, 
;  \:  Livermore,  Di-s-rt.  U'*'l  HV):  Olivier  r. 
Shuhz  V.  Pulver, :}  Tai-'i'.  R.  Iri;    De   Sol 


CR.  XII,]       SUCCESSION    AND    DISTRIBUTION. 


8!9 


jtience,  what  is   the    country    of    the    birth    of  thei 
inte^ttate,  or  of  his  former  domicil,   or  what  is  the  \ 
actual   situs  of  die  personal  property  at  the  time  of 
his  dnath  ;   it  dmolvcs  upon  ihone,  who  are  entitled  / 
to  take   it,  as  heirs  or  distribuiees,  according  to  the/ 
law    of  his  actual  domieil  at  the  time  of  his  death •*/ 
Hence,   if  a  Frenchman  dies   intestate  in  America, 
all  his  personal  property,    whether  it  be  in  America, 
or  in  France,  is  di^tributabie  acrordiiig  to  the  statute 
of  distribution  of  the  state,  where  he  then  resided,  not- 
withstanding it  may  differ  essentially  from  the  distribu* 
lion  prescribe*]  by  the  law*  of  France. 

^  481  a.  So,  the  like  rule  prevails  in  tlie  ascer- 
tainment of  the  person,  who  h  entitled  to  take  as 
heir  or  distributee.  The  law  of  the  domieil,  therefore, 
is  to  decide,  whether  primogeniture  gives  a  right  of 
preference,  or  an  exclusive  right  to  the  succession, 
and  whether  a  person  is  legitimate,  or  not,  to  take 
the  succession.  So,  whellier  persons  are  to  take 
capita^  or  per  stirpes  ;  and  the  nature  and  extent 
the  right  of  representation*  Thus,  for  example, 
England,  and  in  some  of  the  American  States, 
^ere  b  no  right   of  representatitm    beyond    t}iat   of 

jtbcrs'  and  sisters*  children,  as  to  the  right  of  dis- 
ibuiioiit  b  cases  of  iniesiaej  of  movaUe  property. 


E.  t03, 234, 22S;  Holtaon  m  Rvnii^n,  I  Jolm.  Ch.  It  160;  K  C. 
'  90  Jaba.  R.  839}  De  CotK:he  v,  Siavatier,  a  John.  C^  R.  190;  EnkiJie, 
lofL  B.  9,  tit.  2|  f  10,  41 ;  Id.  B.  3,  ut  C»,  H  t  ^  K&bof,  E<iutty,  E  %  ck. 
$,  {  n,  4,  p.  an,  345;  f  Bonllpnoii,  Obtc«rv.  m  p.  a'iS;  2  Boullrnoii,  54, 
Id.  57;  Ferpmon  oo  Mur.  wia  Dlv.  346,  »U  ;  Vatlei,  R  2,  ^  85,  103, 
1 10,  1 1 1 ;  1  tlDrtii  Opm,  Oe  CollU*  Ug.  f  4,  n.  3n»  p,  105,  edit.  1737 ; 
Id*  p*  199,  edit  1716;  Hiitumtt,  tht  CmH.  Ltg.  Ub.  ],itLa, ;  15;  Htarf 
OQ  Ftardfn  L«w,  p,  13,  M,  15 ;  Id.  p.  4IS,  190;  J.  Vo«t,  td  Rftnd  Uh.  38, 
tit  17«  {  :M,  p.  Sm;  lUnrey  t.  Rklwrdi,  1  Mmoii,  R.  4^  .  *J  rmlAnd, 
Uka,  l^i  i  3  Dwarrii  oa  fitatiit  (W;  Ptm  p.  Dwrrtivntt  iU.^  Cnif, 
n,  Ml  Pmum  w.  ll«»lrUlt. 6  Clulw  «&  F^odt  1, 1^ 
1 
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If,  therefore,  a  man  should  die, 
sister,  and  the  grand  children  of 
latter  would  not  take  any  thing  i 
tation  of  the  deceased  brother.^ 

^  481  b.  This  same  doctrii 
equal  broadness  by  foreign  jurisi 
great  measure  upon  the  doctrine 
no  siiuSj  and  accompany  the  per 
that  in  Jictiane  juris  they  are  alu 
the  place  of  his  domiciU  MobUi 
et  ejus  ossibus  adtuerent.^     Thui 


1  4  Surge,  Comm.  on  Col.  and  For.  Law, 
As  in  cases  of  movable  property,  the  law 
regulate  the  succession  and  distribution  tfa 
become  important,  what  is  the  actual  domic 
to  50.  Upon  this  subject  many  difficult  c; 
example,  De  Bonneval  v.  De  Bonneval,  1  C 
Dunn,  6  Mecs.  &  Welsh.  R.  511.  But  th( 
modification,  where  the  law  of  the  domic 
to  take  away  the  rights  of  persons,  who  i 
movable  property  in  another  countiy,  h 
sity.  Thus,  it  has  been  said,  that,  under  i 
passed  by  Napoleon,  Englishmen  were  rend 
to  the  personal  estates  of  intestates  dying 
require  England  to  disallow  the  operation  of 
property  of  the  same  intestate  situate  in  Ei 

1  Curtois,  Eccl.  R.  691 ;  ante,  §  472,  note, 
in  transitu  from  his  acquired  domicil,  thi 
whether  the  law  of  his  native  domicil,  or 
his  intended  domicil  was  to  govern.  It 
whetlier  native  or  acquired,  is  not  lost  by  a  i 
defeated  animo  merely ;  but  animo  et  facto 
til  a  subsequent  domicil  is  acquired,  at  Ic 
transitu  to  his  intended  domicil.  This  last 
though  stated  by  a  learned  Judge,  may  be 
whetlier  it  varies  tlie  rule.  Munroe  v.  Dougli 

2  BouUenois,  Appx.  p.  59,  GO;  Jennison  v.  H 
-•  See  ante,  §  3G2,  377,  378 ;  4  Burge,  C 

Pt.  2,  ch.  4,  5  5,  p.  157 ;  Fcelix,  Conflit  des) 
Tom.  7,  1840,  §  32,  p.  221,  222. 
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to  the  efffict  of  a  change  of  domicil  on  succession, 
Hkes  the  very  diHtinction  between  movable  property 
and  immovable  property,  founded  upon  its  nature 
and  character*  Jus  rebus  siiceedendi  immobilibus^ 
semper  a  loco  ret  sitat  metiendum^  hue  non  periinet ; 
mceedendi  mobilibus  pertinei;  qmd  ea  certo  toco  non 
circumscripta^  cvmiientur  personam  a  domicilio  ejus 
mcdpieniia  leges}  Boiillenois  fully  concurs  in  this 
opinion**  Burgtindus  holds  tlie  same  opinion.'  Per- 
haps it  might,  with  quite  as  much  accuracy,  be 
said,  that  the  doctrine  is  founded  in  a  great  public 
policy,  observed,  ex  comitate^  by  all  nations,  from  a 
sensr  of  its  general  convenience  and  utility,  and  its 
tendency  to  avoid  endless  embarrassments  and  con- 
flicts, where  personal  property  has  often  changed 
places :  which  is  the  view  entertained  by  John  Voct-* 
^  482.  Paul  Voet  has  put  the  jirinciple  in  a 
compendious  manner.  Idem  ne  inferendum  de  sta- 
tHiis^  qtM  speclant  successianes  ab  iniestato  ?  Re- 
spondeo^  quod  iia ;  rem  enim  afficiuntj  non  personam^  ut 
l^gibui  /octf  ubi  bona  ska  suni^  vel  esse  intelliguniur^  regi 
dAmmt*  Immobilia  statulis  hciy  ubi  sita ;  mobilia 
loci  sMuiis^  ubi  testator  habuit  damidlium/  And 
ag;ain ;  Verum  an,  quod  de  immobilibus  dictum,  idem 
de  mobilibus  siatuendum  erit  f  Respondeat  quad  nan. 
Quia  itlarum  bonorum  nomine  nema  censetur  semei  loci 
l^[ibus  siUfjecisse,  Ui  qum  res  certum  locum  non  habent^ 


|k  S»i  9  BooQiook  eh.  %>  SI. 
i  %  BoQJIenota,  Obwrt .  38,  pi  S7.  G3,  M 
'  Biirftttiiiui«  TmcL  9,  B.  SO^  31 1  Id.  Tnet  1,  n.  96L 
«  ;.  Voet,  %d  Pwl*  Lib,  38,  Ilk  17,  ilH  Tom,  %  [».  596;  |ia«t,$ISSIi, 


«  P.  Vofl.  Mi  «i^  ^  n^  10i  F  i3^  «<1^  17161  Id.  p.  153|  edit  JWi 

69^ 


quia  facile  de  loco  in  locum  t^ 
secundum  loci  statuta  reguhniu^ 
buit  dejimctus.^  \ 

^  4B2  a.  Sandius,  in  speaklii| 
the  like  distiuctioii  between 
movables^  Atiud  judicium  est, 
ConJiUonepersoimrum  kgem  ac<% 
di€untury  sed  personam  scquuntufi 
idm  onmia  ubicunque  mobilia  leg 
mUur.^  Strj'kius  aflarms  the  ii 
Oaill,  aud  Cliristina^ua,  and  Johi 
sajs ;  Ceeterum  occasimie  variufiA 
intestaUmi  Mutuiorum^  generaUter 
defiincti  imnwbiliu^  ei  qum  jurU 
libus  hubeniurf  defem  secundum^ 
sunt ;  adeOf  ut  tot  cetimri  debeon 
ac  tot  kereditutesj  quot  {(jcisj  ^ 
immobiUu  existunU  Mobilia  t 
ipsius  defuncti^  vel  quia  semper  i 
fiuguntm\  ant  (ut  exposui^)  e^  i 
Bj  ukershoek  is  equal Ij  positive,  ^ 
terest  scire  non  tmuj  ubi  quis  deces 
domicilium  habuit ;  tiam  si  hoc  ^ 
domicilii  licrediias  inteskUi  de^ 


1  P,  Voet,  De  9tat  5  %  cL  1,  n.  8»  p.  M 
1661*  Set^  nko  to  ijie  mms  pQiiil  John  Vp^j 
4,  P»-  %  n,  J 1,  p.  44  ;  ante,  §  3m,  note  ». 

3  8a«d,  Dec  is.  Frisic.  Ub.  4,  lit  B*  D^^tU 

S  StrjfkiiiSj  de  SucceHe*  Dies,  1,  cJu  4,  ll,i 
%  Obaem  124,  n.  J  8,  p.  55*2 1  CJinstia  Bis^A 
n.  %  3,  p,  4  ;  J.  Voet,  ad  Pand.  Lib.  3S,  tlt^. 
n,  34,  Tom.  2,  p,  596;  FfBlix,  Conifit  detl 
Tom-  7,  1^40,  i  37,  p.  307  to  311 ;  4  Burg%l 
PL  2,  clu  4,  5  5,  p»  156!ol5B.  ' 

«  J.  Voet,  ConuD.  ad  Poad,  Lib.  38,  tit  II 
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itcuaerit  quod  ad  mabilia  nempe,  et  quit  pro 
wiobiKlms  habtntur^ 

^  483.  Secondljt  in  relation  to  immovable  prop- 
erty. And  here  a  very  dilTereiit  principle  prevails 
St  the  common  taw.  The  descent  and  ht^irship  of 
real  estate  is  exclusively  governed  by  the  law  of  the 
coootry,  within  which  it  is  actually  situate.  No  \wi- 
son  can  take,  except  thoise,  who  are  recognised  as 
legitimate  heirs  by  the  lani  of  that  country ;  and 
they  take  in  the  proportions,  and  the  order,  which  those 
laws  prescribe*  This  is  the  indisputable  doctrine  of 
the  conmion  law*' 

\  *lBd  <j.  Foreign  jurints  are  not,  indeed,  univer* 
aally  agreed,  even  as  to  this  point,  although  certainly 
they  difler  lens  than  in  most  other  cases.  It  may 
truly  be  said,  thai  the  generality  of  them^  (having  a 
great  weight  of  authority,)  unequivocally  admit,  that 
the  desrent  and  distribution  of  real  estate  is,  and 
M§bt  10  be,  gpfemed  by  the  Lex  rei  skm*^      On 

1  Bfskeit.  dutft  Prir«L  Jun  Lib.  1,  eh.  16,  p.  17^  ISO. 

*  I  Burge,  Cfxnnv  or  Col  and  For,  Law,  cK.  4,  $  5,  pw  151,  15^,  Dot 
1  Btftithittl«  9.  Virdiltt  5  Barn.  A  Cr^,  j).  151, 159;  9.  C  6  BU^ii,  E. 
IT^tOOtQi  9  BUgli,  It  :)3  to  r'S  ;  1  Rob.  R.([]oot<rof  t^r^)  p.a27;«iiie, 
}  :]r>4  ID  36R,  j  426  to  4^ ;  pa«S  $  483  ft,  nolo ;  S.  I*.  Bunbiir^  vt  Btuiburjt 
1  Jurist,  (Efigikh)  183D,  f^  104, 

^  The  MithortCiOT  to  tbai  point  lUo  tuira  boon  nlrrnrlr  citidi  ftttti» 
$  494  to  44a  8m  Dmi  dim,  llirtwbiitlo  f.  Vtnlill,  5  Bara.  iL  Qm. 
40B;  UoitM  StiM  9.  Cmbj  7  Cmtch,  R,  U!i;  Km  w,  Hoon,  0 
WbfttoQ,  R*  Mt,5M);  llcCormick  r.  SalUTUil,  10  Wbcmtoo,  R*  VJH\ 
Oftfby  f.  M^jror,  10  WWilon,  R.  4iJ0 ;  HmUrd  v.  Nicbolf,  1  Paige,  R. 
aW;  CoUer  t*  D&v«cipoft,  I  Pick.  R.  el;  Willi  r.  Cowpir,  *i  lUmnu 
E,  ItM  ;  1  Ilortii  0pm,  De  t^ollui,  Uir  §  4,  o*  96,  p.  las ;  1  Boulkuoif, 
9^  221, 4u:.  i  1  Prolattd,  M  P.  Voew  De  Hrnt  }  I,  du ;/,  n. 

D^  ^  133;  J.  Voet,  n1  PftUcJ  ^%^^  .«>.  3^* ;  Kmk,  Ir«U  B. .% 

yt  2,  \  40«  41,  p,  515;  D'AfucMotyg  CKufre%  Torn.  4,  p.  4>I7;  Uuticru*, 
lib.  I,  tit  %  {  15 ;  3  Dwum,  on  SIaIuu  p*  r}49 ;  R4idf*Dbuf|f,  Pt  %  bfc*  2, 
cH*  9 ;  3  Doutkcioip*  Appx.  p.  50^  $3 ;  9  Boutlenou,  54,  57,  38.1;  3  Fro- 
lina,  M^  eh.  117,  p^  VM^  \  Fslk  Coofltt  iSoa  L<ob  Revue,  Etno^.  M 
TVmiic.  Tom.  7,  1840,  {  37,  p.  307  to  312  ^  4  Baigv,  C^nuik  on  Col  tad 
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this  head  it  might  seem  almostj 
the  language  of  John  Voet,  ia| 
real  and  personal  statutes.  H^ 
of  real  statnies  whatever  regardsl 
pertineni  jura  sticcessionnm  ab  U 
dine  mi  bona  qiUEque  ab  tnieMaA 
twl  stirpes^  ml  Hneas^  mi  jure  jji 
tendus  sit ;  qua  ratione  kffiiimi  m 
eognati  vocentur ;  qucBque  his  mnt 
den  burg  is  equally  decisive.  J 
immobilibus  seinjyer  a  toco  ret  siU 
land  gives  the  rule  iu  the  most  Gi 
terms,  attrihuting  the  language  - 
bilia  sequunturpersotmm ;  immobSi 
sajs ;  Aui  stututum  datur  in  rem 
dentis  veniafU  ad  prima  genitun 
siaiutimi  /oa,  in  quo  dia  sunt  bom 
his  bold  and  uncompromising  man 
rule  is  so  well  established,  that  n4 


Par.  Law,  Pt  %  cK  4,  5  5,  p.  151  to  150,  ^ 

were  worked  off,  I  have  ascertainedt  tiiftt  lh&  i 
Yardllli  above  c)ted|  has  been  aJTimied  m  ^H 
R.  (llause  of  Lords)  p,  6^7.  The  ground  % 
land  no  person  could  inherit  landa  as  hekj^ 
'  mairiag©  of  his  parents.  \ 

1  J.  Voet,  ad  Pafld.  Lib,  1,  tit,  4,  P.  3, }  3^ 
tit  17,  n.  34,  Tom.  2,  p.  596.  ^ 

»  Rodonburg,  De  Div,  Stat  P,  9,  tit  %  I 
App?E,  pi  54,  57.  See  nlao  Henrysj  CEuvrefi,  1 
105,  Obsem  Bretonmer,  p,  613,  614,  edit  17^ 

3  2  Froknd,  Mkm.  IWX  —  I  cannot  find  nj 
used  by  Dunioulin  in  ttie  pMsrtge  cited  by  1 
dude,  tlint  it  ia  hia  oivn  concise  eUilemeill 
which  he  is  certainly  correct  The  pnasagc«i 
p.  701,  edit  J081,  Coutmneg  de  Scmlis,  art; 
d' Auvergne,  mrt  4  j  Id.  Consil.  SOj  p.  964  5  \ 
do  Statut  I 

^  MoliiQ.  Op^r.  Comiiu  ^n  Cod.  Lib.  1^  tif 
656i  edit  1681 
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bm  mouth  against  it,  Imtnobilia  mim  deferri  ex  jure^ 
qmd  obtiml  in  loco  ret  sitm^  mko  rtcepa  hodie  sen- 
tmti(B  €St^  ut  nemo  ausit  contra  fUscere.^ 

483  L  Vmi  Voet  saja;  Quid  d  circa  mceessio^ 
MH  ab  IfUsstalOf  MaiiUorum  sit  diffofmitM  f  Spectabiiur 
kei  HuMum^  mbi  immabilia  sita^  nan  ubi  tesiaicr  man- 
fur*'  RodaiilMirg  speaking  of  laws,  wlikh  arc  pure- 
ly realy  (qiuB  ^id^m  Jure  precipui  mere  rtalia  suntj) 
says ;  Cujutmodi  t^fpelkmms  m^  qum  de  modo  divi- 
dendarum  ab  inlestato  hereditaium  tractant^  Urritorium 
ntm  egredientia ;  compirant  enim  eo  nota  fere  Miititiiih 
bona  ut  dijudicetitur  sud  lege  loci^  in  quo  $ita  mnt  m/ 
mm  inteUiguniur?  Burgundus,  after  remarking,  that 
there  b  a  diversity  of  optoion  upon  this  subjtsct 
anmiig  jurists,  some  liuldiagv  that  the  law  of  the  $ilm 
of  the  property  is  tcj  govern,  somr,  that  tlie  law  of 
the  domicil  of  the  intestate,  and  some  few,  that  the 
bw  of  thi5  place,  where  the  intestate  bipptoed  to  die, 
then  assetta  Us  ov^n  opinioQ.  Bonorum  dum  smU 
jjMaef ;  aiia  emm  tnobilia  siiitl,  alia  immobilia ;  iUa 
a  permnd^  hme  a  iiiu  €^fUiqm  promncim  legem  or ci* 
piunt;  mddieet^  ut  mdlm  kaiitm  ratitme  origini%^  aut 
mortis^  ant  domicilii^  iawt  hmtdumt  quam  ^musdejune- 
It,  dimdkmtur  meundum  cmtMuetiidmu  locorum^  ubi 
btma  wd  witl,  se/  siia  esse  tfite/%iiiiftr/ 

%  483  e.  BonUenais  treats  tha  subject  as  so  entirely 
free  from  doubt,  as  to  require  no  eoiaoient  oc  expla- 


I  9fahMQiinLFrmi./iir*U1i*l,eli.ilI,i    ^  ''1 

*■  P.  Vort,  dt  SuiuL  }  y,ck  1,  ft.  3»  l^p,  J  14*  p. 

a05|  WI»  307»  edit*  1061  {  sotib  (  ^3, 47S.^ PauI  Vu«i  ^i%o«  &  Ung  IIM 
of  isllmlliM,  fiipptvtiiif  tJis  doeHiBa,  nl  immotilia  •tmtutis  loei  rtgm»* 
Uir,  ubi  iiu,    P.  Vott,  k  %  ch.  1,  tk  4,  ulti  fupn. 

3  a  Roaenbutf ,  De  Divers,  SUtuL  tit  3»  ck  3,  $  1,  Q,  1  i  12  Boiillsnoii^ 
AfPfn^p.  14;  Id,  JI.74 

4  BitigttQdiii,  Tmsx,  1,  n,  96;  ^  a& 
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^  484*  We  have  already  had  occasion  to  state, 
that  in  the  interpretation  of  wills  of  immovable 
property,  and  of  movable  property,  if  the  description 
of  persons,  who  are  to  take,  be  by  some  general 
designation,  such  as  "  heirs,"  or  **  next  of  kin," 
"  issue,"  or  **  children,"  the  rule  of  the  common  law 
is,  that  they  are  to  be  ascertained  by  the  Lex  do- 
micilii^ both  in  regard  to  immovable  property,  and 
to  movable  property,  unless  the  context  furnishes 
some  clear  guide  for  a  different  interpretation.^  The 
same  rule  will  apply  in  cases  of  the  descent  and 
distribution  of  movable  property  ab  intestato^  for  the 
reason  already  suggested  ;  that  it  is  deemed  by  fic- 
tion of  law  to  be  in  the  place  of  his  domicil,  and  there- 
fore to  be  distributable  according  to  the  Lex  dmni- 
cilii;  and  consequently,  who  are  the  "issue,"  or 
**  children,"  or  ''  heirs,"  or  '*  next  of  kin,"  is  a  matter 
to  be  ascertained  by  that  law.*  But  in  regard  to 
immovable  property  a  different  rule  prevails,  founded 
upon  the  actual  situs ;  and  as  the  succession  is  to 
be  according  to  the  Lex  loci  situs^  the  persons,  who 
are  to  take  by  succession,  can  be  ascertained  only 
by  reference  to  the  same  law-^ 

^  484  a.  Foreign   jurists  generally,   although    not 


1  Ante,  §  479  n,  479  ra,  479  n;  2  Bur^,  Comm.  on  Col.  and  For.  Law, 
Pt  2,  ch.  9,  p.  855  to  858. 

^  See  Thorn©  v.  Watkins,  2  Vee.  35;  Brown  r.  Brown,  or  Gordon  ». 

Brown,  2  Hagg.  EccL  R.  455,  note ;  S,  C.  4  Wilson  <fc  Shaw, 26 ;  P.  Voet, 

I  Do  Statut  §  3,  cb*  I,n.  2,p,  100, edit,  1715;  Id.  p.  Ill, edit,  imi ;  Elliott 

v>  Lord  Minto,  6  Madd.  R.  16;  Earl  of  Winch elsea  c.  Garety,2  KeeDyE. 

293,  309,  310 ;  ante,  479  e ;  post  §  490,  $  529. 

3  Doe  d.  Birtwhistle  r.  Vaxdill,  5  Barn,  6l  Creaw.  438 ;  S.  C.  6  Bli^h» 
R.  749 ;  S.  C.  9  Bligh,  R.  32;  ante,  §  364  to  $  366,  §  426  to  429,  §  4^ ; 
4  Barge,  Comm.  on  CoL  and  For.  Law,  ch.  4,  $  5,  p.  150  to  p.  15f>;  Id. 
eh.  15,  $  4,  p.  722  to  p.  734 ;  Elliott  v.  Lord  Minto,  6  Madd.  R.  IG »  Karl 
of  Winchelsoa  t.  Garety,  2  Keen,  R.  293«  309,  310 ;  poet,  j  529. 
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nation  J  D'Ar^ontro,  as  we  1 
maintains  tlio  sanuj  opinion.^  f 
tamrn  vuli^tt  a  doctor i bus  receptui 
ct  surrrssionc  iutrsfatl  disponn 
vfrndi  JitKs  tvrntoriL  AUfue  ii 
dirt  rsitutnn  statiitonnn  diversim 
afiUr,  (/ifain  si  per  fictionem  u 
sunt  patrimonia,  FA  immohUia  , 
loci^  in  ipio  jaa.nt.  Statutum  i 
rstendit  sr  ad  rrs  immobilcs  in 
subjacent  dispositionc  juris  comi 
obtinet:^ 

^   Ifl)  d.  And  not  to  dwell  i 
althouiili  not   without  controvers; 
rists,  is  mMierally  established,  we 
ion  of  Iluhems.      His  lanj:uaii;e 
omitti  Qua'stiofrc(puns  in  /oris  I 
mani  tanicnalivna  trrminis:  Quia 
jus  succcdendi  ab  intrstato  in  locis 
domicilium^  at(/ur  in  i is  foci s,  ubib 
dubitatur^  secundum  utrius  loci  U\ 
sit.     Communis  et  recta  scntentia 
ibus  serrandum  esse  jus  loci,  in 
(juia  cum  jiartem  rjusdem  territorii 
risdirfiftnis  /e!ril)us  adjici  non  passu 
ibus  nihil   esse   C((usre,    cur  aliud 
seijuamur ;    (piia  res  mobiles   noi 
versus  tnritorium,  std  ad  personal 
taxiit :  (jui  aliud  (piauu  (/uod  in  loi 
voluisse  cider i  non  potest.^ 


!    1  Hoiilli'iiois,  Oh-serv.  L>(),  p.  05^  ;  *>  Boul 

•'  S.iM.l.  Doris.  Lib.  4,  tit.  S,  Dufin.  7,  p.  11>- 

*  Hul)."u.s,  Vul.  I,  Lili.  ;},  !)•.•  Success,  n.  (j^ 

Comin.  un  ('ol.  oiid  Fur.  Law.  F*t.  '-2,  ch.  I,  xj  ii 
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ritie  law  of  real  pmpertj,  which  must  be  takeu 

*u*  C(nintn%  whnre  the  land  lies,  and  how  much 

'"V  nf  personal   pro[jerty,    which   must  be 

Ml     law    of  the    domicil,    and    to  blend 

r,  80  as  to  form  a  rule  applicable  to  tht 

lion,    which   neither  law  separately   fur* 

^uiuaeot  materials)  to  decide." ' 

>R.     l\vo  cases  of  a  curious  nature  were    on 

«!  occasion  mentioned  by  Sir  William  Grant, 

ra tive  of  his  remarks,  which  cannot  he  Ixjtter 

han    in  his  own  language,     **  I  have  argued, 

)   in   the    Houjie  of  Lords,    cases,    in  which 

il :h!s  of  that   kind  occurred.     Two  of  the  most 

iMe    were    those  of    Balfour    0-   Scott,"    and 

>nd  r.   Drummond,^       In  the  former,   a  per- 

domiciled    in    England     died    intestate,    teaming 

je^itate  in  Scotland.      The  heir  was  one  of  the 

rof  kin;    and    claimed    a  share  of  the  personal 

To  this  claim,  it  was  objected  that,  by  the 

^of  Scotland,  the  heir  cannot  share  in  the  jjersonal 

erty  with  the  other  next  of  kin,  except  on  con- 

of  collating  the  real  estate;  ttiat  is,  bringing 

into  a  mass  with  the  personal  estate^  to  form  one 

subject    of  division.       It    was    determined, 

I,    that    he    was    entitled    to   take    his   share 

ritbout  complying  with  that  obligation.     There,   the 

EDgtiih  law  decided  the  question.*^  * 


1  Bfate«.Bui]r,  9  TfiLl^ltaui*,  1,190^131. 

<  Hf  RolMftMii  ae  DiioewioBi,  pu  9Q3lo907i  4  Buifi^  Ooouap  on 
Col  ftikd  ror.Uw,Pt  9,cfaL  15,H•^7^1S^BR'«^Pu]*R<731/l>Jr 
IVniiliiit. 

>  6  Brown,  Piri,  R,  (Toialiiili  EdiL)  p^  550;  I  Bitrge»  Coolie  oo  Col. 
■ad  For.  Uw,  Pt  2,  ch.  IS,  i  4,  p^  739. 

«  Bvod&tiwBvi7,SlVmabBQra.ldO»l31. 
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^  487.  He  then  added  ;"Iq 
mond,  a  person,  domiciled  in 
estate  in  Scodand ;  upon  whic 
itable  bond,  to  secure  a  debt  co 
He  died  intestate ;  and  the  que 
of  the  estates  this  debt  was  t< 
clear,  that  by  the  English  law 
was  the  primary  fund  for  the  p 
was  equally  clear,  that  by  the 
real' estate  was  the  primary  fund 
the  heritable  bond.  Here  wa 
legiim.  It  was  said  for  the  he 
estate  must  be  distributed  aco 
England,  and  must  bear  all  th< 
it  is  by  that  law  subject.  On  th( 
said,  that  the  real  estate  must 
law  of  Scotland ;  and  bear  all  thi 
it  is  by  that  law  subject.  It  ^ 
the  law  of  Scodand  should  preva 
estate  must  bear  the  burthen."  ^ 

^  488.  In  conclusion  he  i 
case,  the  disability  of  the  1 
him  to  England;  and  the  pen 
tributed,  as  if  both  the  domicil 
had  been  in  England.  In  the 
to  claim  exoneration  out  of  the  pei 
into  England ;  and  the  personal  c 
as  if  both  the  domicil  and  the  rea 
Scotland."^ 


IM 


1  Ibid.  See  also  Druminond  v,  Drumin< 
lin's  Edit)  p.  550;  post,  §  5*^;  Robertson 
4  Burge,  Comm.  on  Col,  and  For.  Law.  Pi 
734. 

9  Brodie  v.  Bany,  3  Ves.  &  Beam.  p.  132: 
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^  489.  Another  illustration  is  furnished  by  the 
vci^  case  ihcn  in  judgment  before  Sir  William  Grant, 
which  turned  iijion  the  question,  whethc  r  an  heir  at 
law  of  heritable  property  in  Scotland,  being  a  lega- 
tee of  personal  property,  which  was  in  England, 
uoier  a  will  of  the  testator,  which  intended  to  dis- 
pose of  all  his  real  property  in  England  and  Scot- 
land, but  which  will,  not  being  conformable  to  the 
law  of  Scotland,  was  not  capable  of  passing  real 
estate  there,  should  be  put  to  his  election  to  lake 
the  legacy  under  the  wll,  or  to  surrender  to  the 
purposes  of  the  will  the  Scotch  heritable  property. 
Sir  William  Grant  det^ded  in  the  affirmative ;  and 
WiA ;  ^  Now,  what  law  is  to  determine,  whether  an 
iiMnmieot  of  any  given  nature  or  form  is  to  he 
read  agmnst  an  heir  at  law  for  the  purpose  of  putting 
him  to  an  etection,  by  which  the  real  estate  may  be 
aftctad?  According  to  I^ord  Harduirke,  and  the 
JM^s  who  hare  followed  him,  that  is  a  question 
brfetlging  to  the  law  of  real  projH^rty ;  for  they  have 
decided  it  by  a  statute,  which  regulates  devises  of 
bnd.  Upon  that  principle,  if  the  domicil  were  ia 
Scotland,  and  the  real  estate  in  England,  an  Eng- 
lish will,  imperfectly  executed,  ought  not  to  \ye  read 
in  Scotland  for  the  pirpose  of  putting  the  heir  to 
an  election;  and,  upon  tlie  same  principle,  if,  by 
the  law  of  Scotland,  no  will  could  be  read  against 
the  heir,  it  Motild  fallow,  that  a  will  of  land,  situ- 
ated in  Scotland,  ought  not  to  be  read  in  Eng- 
land, to  [Hit  the  Scotch  heir  to  an  election.  Doubt- 
ing much  the  souodness  of  that  principle,  I  am  glad, 
that  the   case  of  Cunniogliam  r«  Gajmer,'  relieves 


I  1  BUipii,  IL  97,  ooto ;  Rotolmi  on 


p.9l9»9aOt 


^ 
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me   from  the  necessity  of  decidin 
whichever    law  is    applied    to    tl 
present  case,  the  result  will  be 
the  law  of  Scotland  is  resorted  tc 
to  determines,   that  the  English 
against  the  Scotch  heir,  for  the 
him  to  an  election."^ 

§  489  a.  Other  questions  of  s 
embarrassing  nature  may  arise,  as 
extent  of  the  liability  of  the  heii 
debts,  and  other  charges  of  the  ii 
on  his  real  estate,  situate  in  differe 
different  rules  prevail,  as  to  the  na 
the  liability  of  the  heirs  in  respect 
and  the  real  estate  descends  to  dil 
in  a  different  manner  in  the  r< 
The  question  may  respect  the  e: 
applicability  of  one  or  more  of  t 
the  discharge  of  such  debts  or  ot 
liability  of  the  heirs  in  solido,  or  j 
(arid ;  or  the  right  of  the  heirs 
real  estates  in  one  country,  to  con 
iiity  from  the  heirs  or  devisees  of 
another  country ;  or  the  right  of  tl 
ceed  against  them  all  in  solidoj  or 
tarid."^ 

^  489  b.  Many  cases  of  this  s 
cussed  by  foreign  jurists,  and  de( 
bunals.  Thus,  for  example,  wl 
succession   has  been  situate   in  a 


1  Brodie  v.  Barry,  2  Ves.  &  Beames,  R.  ISK 
Robertson  on  Successions,  p.  217, 218. 

2  See  I  Boullenois,  Observ.  17,  p.  277  to  | 
much  discussed.    Bouhier,  Cout  de  Bourg.  ch 
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laws  the  creditoni  are  perniittc!d  to  proceed  against 
each  heir  in  solidoj  am!  anothnr  part  in  the  country 
of  the  domicU  of  ih«!  intestate,  by  who«c  laws  the 
creditors  are  entitli^d  to  proceed  against  each  heir 
pro  portiane  tMreditarid ;  there  has  been  no  small  di- 
versity of  judgment,  a*i  to  the  rule,  which  ought  to 
lie  applied  in  favor  of  the  creditor?*;  whether  the  rule 
of  the  law  rei  sita^  or  of  the  law  of  the  domicil,  as  to 
the  nature  and  extent  of  the  liability  of  the  heirs.*  Per- 
luips,  in  such  a  case,  the  right  of  the  creditors  against 
the  heirs  respectively  may  most  properly  be  deem- 
ed to  be  governed  by  the*  Lex  rei  *n/<r ;  and  the  mode 
of  proceeding  against  them  be  regulated  by  the  law 
of  the  place,  where  he  seeks  his  remedy.  If  he  seeks 
to  enforce  his  rights  in  the  place  of  the  domicilofthe 
intestate,  he  roust  recover  against  each  heir  j)ro  par* 
Hone  kmr^itmiA.  If  be  ieeks  to  enibrce  them  in  the 
ocher  country,  then  the  heirs  are  there  liable  to  him 
ifi  soUdo.  But  this  opinion  is  far  from  having  the 
assent  of  several  distingui<iihed  jurists.  They  hold, 
tint  the  creditors  are  entitled  to  proceed  against  the 
heirs  in  either  ixnintrVt  arrording  to  the  law  of  the 
domicil  of  the  intestate :  because  it  is  tliere,  that  they 
suppose  the  heirs  to  have  contracted  the  debt  to  the 
creditors.  Of  this  opinion  are  Paul  de  Castro, 
Christina!us,  and  Bouhier,  as  well  as  the  judges 
of  sevend  foreign  tribunals.'     On  the  other  band, 


t  4  Bmf^  Omok  on  doL  md  for.  Law,  Pt  7,  eh.  t5,  {  4,  p.  799, 733» 
tSi»  wbo  clMs  stwittl  wmhuMm  upon  tlie  mbicet    Amonf  thtm  w 
ChrifCiB.  Tom.  I«  Dvcio. 983,  a.  |S|I6|  J.  Vcwu  I 
Moribi  EApcrt  t^L  Deue,  {  I ;  ^  lloiiU6tt>ii|Ob««n.  i 
0»at.  4o  BoBTf  *  ck  21,  d.  'iia 

^  1  BoqUooimo,  OtMonr.  17,  pw  377, 97S{  Bookkf,  Coot  ilo  Boorgr*  ^ 
at,  0.  Sld»  ^  416;  ChfWii.  Ooeii.  Tom.  1,  l>cci«.  083,  o.  1:%  l(v  p^  3^ 
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Other  jurists  hold,  that  in  each  ^ 
the  heirs  contract  with  the  c^ 
the  law  of  the  place,  where  the  a< 
upon,  aud  is  assumed  hy  the  heir, ! 
sike^  Of  this  latter  opinion  ari 
jurists,^      Merlin   inclines   strungl 


leaves  the  q| 
own  views,  sail 


joii#"       Boullenois 
expression  of  his 
full  of  difficulty,^ 

§  489  c.  A  question  of  anoth^ 
tween  the  heirs  or  devisees  of  j 
who,  as  between  themselves,  bi  d 
wills  of  immovable  property  in 
governed  by  different  laws,  is  ul) 
debts  of  creditors  or  other  cha| 
property  is  liable,  and  which  sog 
been  compelled  to  pay.  In  su<^ 
must  first  arise  J  which  fund  is  pril 
payment  or  discharge  thereof  inii 
seem,  that,  as  between  themselvq 
liable  should  ultimately  be  held  < 
in  exoneration  of  all  the  other  f% 
such  priority  of  liability,  hut  all  t; 
liable  pari  passu^  then  it  should  I 
each  fund,  wherever  it  is  actually 
bote  pro  ruia^  according  to  its  v| 
each  heir  respectively,  to  the  disd 
burthen.  If  part  of  the  funds; 
contribution^  they  should  still  p( 


B&e  also  J*  Voet,  iid  Pand.  Uh.  90,  n,  31, 
Rupert.  Dette*  5  4*  ^ 

I  Bouhier,  Gout  de  Bourg*  cli*  21  j  n.  213, ! 

^  Merlin,  R^ertoire,  Detlc,  |  4. 

9  1  Bouilenois,  Obs^rv*  17,  p.  27P. 
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and  the  residue  contribute-  It  will,  however,  be 
found  difficult  to  aflian^  that  foreign  jurists  and  tri- 
bunals have  given   any    uniform   su[>jK)rt  to  these  doc- 


tnnea 


1 


1  Polhier  appatfi  to  hold  thb  doctfiDe*  PoUiier  dm  Succesaionft,  ch. 
5|  }  I,  p*  233, 4to  «dlt.  He  there  cttM  a  cue,  of  which  Mr.  Surge  has 
gmn  Um  fuliftaiiee  ti  folbita.  **  An  infmhtt&nt  of  Blaif,  where  the 
iMNiliiiiK}  burUiened  the  heir  to  Uie  oiovmble  citaio  with  all  the  movfthle 
debta«  left  in  hia  •ucccawioa  btena  proprea  titmted  in  Bloia,  and  oiJiera 
r  Mtoated  in  Orleaoa.  The  coutonie  of  the  latter  place  rnakoa  all  the 
ent  hoin  tfuhject  to  all  tbo  debts.  He  left  an  heir  to  Ids  movable 
^ttate,  and  another  beir  to  hit  blens  propras,  sitnaied  In  OrleaM  and 
Bloii>  In  this  case  Poihier  saji,  Uiat  the  heir  to  the  bien  propres  nuist, 
eomforoiabty  to  the  coutume  of  Orleansi  where  he  bad  ayeceeded  to  lliat 
part  of  the  suceeMioo,  bear  his  part  of  all  the  debts  of  the  aoeeeasioo, 
•rail  those,  which  are  movable,  rofard  being  had  to  the  value,  which  the 
rm\  Mtate  at  Orleans  would  bear  to  tbo  whole  auccesaioa  6j  tliia  ap- 
portionment eflbct  ki  ^ven  to  the  coutume  of  Qrloana  na  well  u  to  that  of 
,  Blois,  for  the  heir  to  the  real  estatt  conlribiitee  only  to  the  debtt  in 
of  tliat  part  of  the  «toli|  wbkii  m  sitiiated  m  Orleaoi,  and  be 
not  contribiiio  in  respect  of  that  part,  which  is  situated  in  Bloia,** 
Borife,  Conim.  on  Col.  and  For.  Law,  Pl  %  ch.  15,  $  I,  p.  724,  7!25w 
Tbe  same  subjeel  b  diseiiMed  at  laife  in  ft  Froltnd,  Mkn.  das  Slaint 
ek  32»  p»  J547  to  p^  1573,  and  he  cites  seveml  adjndieationa,  and  amonf 
othen  one  stated  bj  Basnage,  Coutnm.  de  Normand.  Tom.  2,  ui.  408, 
p,  141*  See  afaK>  1  Boolletiois,  Obterv.  17,  p.  294,  who  cites  Moraee, 
Comm.  on  Dig.  f«ib.  5,  til*  I,  I.  50,  I,  Do  Judiciis.  Mr,  Bufge  bse  ex* 
prasied  his  own  opinioo  in  the  fbUowtng  words.  ^  h  may  pachapa  be 
attted  as  the  cofveet  rde,  thu  where  an  obli^fifion  ^  an  etenpcion  is 
•nnnzad  to  the  pemonal  eMatt,  but  no  similar  ^  or  esemptkm  is 

•Bnsoied  to  Ibe  real  eslatA,  the  lea  loci  don.  :il  prevail  in  wfaai- 

ever  country  the  rights  or  liabilitrea  of  the  heir  became  the  subject  of 
adjudication*    But  if  similar  obligattona  or  exemptions  are  annexed  to  the 
personal  and  roal  estate  by  the  reepectite  laws,  to  which  the  sueeemm 
•  Id  tfiese  two  spociii  of  pf^^perty  U  subject,  and  the  eflbet  of  adopting 
]  the  one  law  mher  than  the  oUicr  would  be  to  throw  on  the  one  estate  a 
|hiinhiii«  or  eonlhr  en  M  an  exemption  not  annexed  to  it  by  the  kw  of 
|ih«  eonntry  which  gowned  the  eoocawion  to  it,  it  would  be  tlte  mora 
and  correct  rate  lo  adopt  Iho  lex  loci  rei  «tts«,  rather  than  the  lex 
^loci  dondeillL    The  case  of  DnnmMNid  and  Dniuimond  would  »ctm  to 
'  warrant  the  adoption  of  such  a  rale,  nor  is  the  docision  in  the  Bbhop 
of  Mel^  snccaaiion  at  variance  with  it     The  lex  loci  domicilii  fiad 
In  the  fmwaml  mbM  an  tadoiiv*  Uahilily  lo  pay  the 
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^  490  Other  illustrations  of  the 
ant  upon  the  administration  of  t1 
are  to  be  found  in  the  applicatioi 
the  interpretation  of  wills,  whethe 
Lex  domicilii  or  the  Lex  ret  siUe, 
regard  movable  property,  or  in 
We  have  already  had  occasion  t 
ject  in  another  place.^  But  it  m 
use  to  state  one  or  two  cases  a  littl 
has  been  already  done.  A  quest 
recently  discussed  in  the  House 
will  made  in  Virginia,  by  whicl 
queathed  to  his  sister,  Mary  Browi 
one  fourth  share  of  the  balance  of 
death  to  be  equally  divided  amoi 
she  should  have  any."  The  qi 
estate  Mary  Brown  took  under 
a  life  estate,  or  an  absolute  prop 
pearing,  that  the  courts  of  Virgi; 
the  bequest  to  give  her  an  abs 
the  footing  of  that  decree,  the 
deeming  it  a  question  of  America 
the  same  construction.^ 

^  491.  In  another    case,    the   s 
adopted ;    and   the   Court  laid   do 

debts,  and  no  such  liability  was  annexed  to  tl 
loci  rei  sitae.  The  only  liability  which  was  i 
by  that  law,  was  an  obligation  to  contribute 
but  such  a  contribution  could  not  take  plac 
estate  was  subject  to  a  law,  which  made  it  e: 
therefore  tlie  liability  to  contribute  could  onl) 
ceitatc  was  subject  to  the  same  law  as  the  real  < 
on  Col.  and  For.  Law,  Pt  2,  ch.  15,  p.  732,  733. 

I  Ante,  §  479  a  to  479  n. 

^  Gordon  v.  Brown,  or  Brown  v.  Brown,  3  I 
S.  C.  4  Wils.  &  Shaw,  p.  28 ;  ante,  §  479  c. 
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in  the  coDstniction  of  a  will  the  Lex  domicilii 
must  govern,  unless  there  is  sufficient  on  its  face 
to  nhow  a  dilFerent  inteution  in  die  testator.  The 
facts  were  these*  A  lady,  a  native  of  Scotland, 
was  domiciled  in  England.  On  a  visit  to  Edinburgh 
she  made  a  will  entirely  in  the  Scotch  form,  and  it 
was  deposited  with  the  writer  at  Edinburgh.  She 
had  personalty  in  England  only,  and  died  in  Eng- 
land. Scotland,  then,  was  the  doniicilium  originis  et 
forum  conirad&s;  button  the  other  hand,  England 
was  the  forum  domicilii  and  the  locus  rei  siUs.  The 
qnestion  was,  whether  by  the  legatee's  death  in  the 
lifetime  of  the  testatrix  tlie  legacy  lapsed  according 
to  the  law  of  England,  or  survived  to  the  tegatee^s 
representatives  according  to  the  law  of  Scotland* 
The  Court  decided,  that  being  domiciled  in  England, 
it  was  to  be  presumed,  that  she  intended  the  law 
of  Eugland  to  be  applied ;  and,  that  tliere  was  not 
enough  in  the  will  to  repel  that  presumption.^ 


>  AMtfUCher  v.  auOmefi,  S  Sltnoiii,  E.  I  i  d  Htgf .  EocL  E,  4441 
Yito  r.  Thmmm^  3  Civie  4&  Fincll  R,  Ml,  Sti)  \  aoie, }  4^  ^ 
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CHAPTER   XII 

FOREIGN    GUARDIANSHIPS    AND    Al 

^  492.  The  order  of  our  subject 
the  consideration  of  the  operatioi 
in  relation  to  persons  acting  171  m 
guardians,  tutors,  and  curators  in\ 
ccutors  and  administrators  post  mort 

^  493.  And  first,  in  relation  t 
the  Roman  law  guardianship  was 
Tvtein,  and  (2.fCvra.  The  firs 
until  they  arrived  at  fourteen  yea 
females,  until  they  arrived  at  twi 
which  was  called  the  age  of  pu 
respectively.  From  the  time  of  ] 
were  twenty-five  years  of  age,  wh 
majority,  they  were  deemed  mine 
euratorship.  During  the  first  f 
their  guardian  was  called  tutor,  and 
pupils  ;  during  the  second  period, 
called  curator,  and  they  were  ca 
England  the  guardian  performs  1 
a  tutor  and  a  curator  under  the 
France,  the  tutorship  lasts  until  tl 
jority.'* 


1  Sec  3  Biirgc,  Comni.  on  Col.  and  For.  I 
1001  to  1014. 

2  J    DoiiiJit,  Civil  Law,  B.  2,  tit.  1,  p.  SCO ; 
Law,  cli.  1),  p.   15,  17,  18;    1  Brown,  Civil  Lav 
Sec  also  Ersk.  Inst.  B.  1,  tit  <»,  §  1,  p.  128. 

^  Halifax,  Analysis  of  Civil  Law,  ch,  9,  p.  1 
Law,  n.  l,ch.  ,"i,  p'.  121),  1.30. 
^  1  Doniat,  Civil  Law,  B.  2,  tit.  1,  p.  2G1. 
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I  494.  In  treating  of  guardianabipi  two  questiou^ 
naturally  arise;  (K)  Whether  Uiu  authority  of  a  guar- 
dian over  the  person  of  his  ward  is  local,  and 
coofined  to  the  place  of  his  domieil,  or  extends 
ewiy  where?  (2.)  Whc^ther  the  authority  of  the 
guardian  over  the  property  of  his  ward  is  local,  or 
extendi  every  where  ? 

§  495.  In  regard  to  the  first  point,  (the  authority 
of  the  guardiati  over  the  peoon  of  hia  ward,)  Boul- 
kaob  fliaintainst  that  the  lawn,  which  regdate  it, 
are  strictly  pernonal ;  and  therefori^  that  the  author- 
ity extends  to  diu  ward  in  forci^  countriesi  as  well 
as  at  bunie ;  and  is  of  equal  validity  and  fight,  ac- 
cording to  the  law  of  the  douaicil,  in  every  other 
place.  ^'/f  fHcts  (says  be)  au  nambre  des  staiuiB 
personndSf  rettr,  qui  meUent  Us  enJanU  saas  la  pm$^ 
$ance  de  leur  /;cre,  ou  de  ieur  iuteurJ^ '  From  tlijs,  it 
would  seem  to  follow,  that  the  tutor  is  to  be  recog- 
Bisad,  as  fully  entitled  to  assert  any  claims  over  the 
movable  property  of  his  ward,  and  to  sue  for  the 
debts  due  to  his  ward  in  foreign  countries,  without 
having  any  coofimiauoo  of  the  gmnditnship  by  the 
local  authurities.' 

\  486.  Merlin  expressly  holda  the  saJM  doetriMi 
mnening  that  tlie  foreign  guardiaji,  in  such  m  eaaa, 
is  competent  to  maintain  any  suit  for  the  debm  due 
to  his  ward  in  France  and  in  the  Netherlands,  with- 
out  any  interpontion  of  the  local  authorities,  to 
oocUirm  the  guardianalup.^      **il  eat  (says    he)    de 


I  1  Boullfooii,  O^mn*  4,  ^  51;  14  p,  (SB;  mie,  {  S7;  2  Boulloiwii, 
Obmn.  OP,  p.  390^  3S0l 
•  a  BoffQ,  ConoL  m  Col.  md  For*  Lt«»  K  9»  clu  tia,  $  5»  f>.  1009, 

looa 

'  MtfliD,  R^pertoirv,  Mmm,  ek  3,  eit  3»  p.  37;  Id.  Fsmitt,  {  % 


m 
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principe,  que  les  procurations  recei 
quise  par  la  loi  du  lieu,  ou  eUes  ^ 
effet  partout.  Aussi  ne  s^est-on  ji 
tendrej  que  le  tuteur  nomme  h  n 
interdity  par  le  juge  de  son  domic 
un  pays  ttranger  contre  les  del 
Pautre,  qu^apres  avoir  fait  deda 
sa  nominaiio7i  extcuioire  dans  ce 

^  497.  Vattel  lays  down  a  simi 
comprehensive  terms.  ^^It  beloi 
domestic  Judge  to  nominate  tu 
for  minors  and  idiots.  The  lav 
has  an  eye  to  the  common  advai 
harmony  of  nations,  requires,  t 
nomination  of  a  tutor  or  guardia 
knowledged  in  all  countries,  wl 
have  any  concerns."*  This  is 
Huberus,  as  we  have  already  sei 
maintained  by  Hertius.  After  hi 
he  adds ;  Ratio  hujus  regultE  est 
enim  subditi  qua  talis  nemini  ali 
summo  imperantij  cui  se  submisiu 
qucB  persona:  qualitatem  sive  ch 
comitari  personam  soleant,  ubicu 
verscturj  tameisi  in  aliam  civitate 
si  quisj  magcr,  infamis^vel  prodigi 
tutofj  (says  he,)  datus  in  loco  t 


n.  2,  art  9, 10,  §  2,  p.  412.     See  also  Id.  j 
art  2 ;  ante,  §  53,  54. 

i  Merlin,  Repertoire,  Faillite,  $  2,  n.  2,  ar 
54. 

2  Vattel,  B.  2,  ch.  9,  §  85. 

3  Ante,  §  GO. 

4  1  Hertii  Opera,  de  Collis.  Leg.  §  4,  n.  8, 
p.  175,  edit  171G;  ante,  §  51. 
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alibi  sita  admimstmt.  He  applies  this  rule,  however 
mAcly  to  personal  ri*;hts  and  personal  inea|)aritie5^ 
rights  of  property  and  [joirer  over  niovablps-  For 
in  res|)ect  to  immovables,  he  adds  this  imfiortani 
qualifieation ;  Qttaniam  ipsi  fatemur^  si  externa  cimlas 
circa  bona  immobilia  aliquid  direcie  dispomit^  earn 
legem  servari  oportere^  Stockmans  holds  a  broader 
opinion.  Tutor  etiam  pufnlli  a  Prmtore  authoritatem 
ei  adminisbrUionem  suam  extra  territoriam  PrmtoriBj  et 
in  bona  nbicunque  locorum  sita  exercet^  Indeed,  this 
same  duetriiie  is  eommotily  asserted  by  all  those  for- 
eign jurists,  who  give  to  personal  laws  an  iibi(|i!ity  of 
operation/ 


'  IbitL 

•  StodtmUL  Dfcii.  125»  o.  6,  p.  Se-t.  Dumoolio  it  ihoufhf  to  hf>V»  '^^a 
Mine  ofiinioa ;  but  it  may  well  be  doubted,  if  it  ndmitfl  of  th&t  1111 
UUou.  Pott,  $  509  a ;  Mdiou  Oponh  '^^^  ^»  Cotnin.  ad  Cod.  Ub.  i,  ut 
1,1  IpCondui.  do  8tat  |k  55^  edit  1681.  Mattluraa,  who  bti  alto 
batn  ctied  on  tbe  atme  mde,  certiialj  dow  WH  liold  the  opinion.  Hit 
kngiiage  it ;  8ed  ctsi  aiJetitio  too  quodammodo  appfobaie  videalur  cu- 
ratorccn  a  judico  domicilii  datum,  vix  taxutn  ett,  ut  curator  ilia  pnrdia 
alibi  attA  proachbere  ac  venderc  poattt,  «mr  tpoclali  penniaau  ifju*'  I'l'^'- 
cttti  in  e^iw  lenitOKb  etta  miciL  Sic  eatm  et  Tutof  bodie  a  judice  do 
daturt  HOC  tameo  ttnifeteorum  nogotiorum  et  boooruin  admi&iitniuuiicru 
eoDMqtiituTi  niii  ceaeet  judex  i-jiu  tcnitorii,  10  quo  pnrdia  liu  ttait* 
^  de  Aoeti^  ru  JO,  p,  3[>*    See  aleo  3  Burfe, 

.imGoLaadF  :i,{  5^p.  1009,  lOoa    Heoajf; 

^Tlie  appointttiem  of  ttitor  or  guanltan,  committaii  or  cmmtofi,  to  for 
ae  it  eonrefi  Ibt  aue  and  cintodjr  of  tlie  petao«  of  tbe  mioor  or  lunatic, 
eoold  not  coiMleMly  widi  the  priftctplea  oT  tixtefmUooal  jumprudruce 
be  made  bj  aaj  otl»er  judicial  tribuiial  but  that  of  iJie  coumfj,  to  which 
the  mifior  or  lunatk  wai  by  hit  resideiuMi  aubjoct  Accordit^  to  the 
optnion  of  Iheeifii  jtniiti,  erary  Jodklil  tijliitfial  ie  b«aii4  to  reeofniae 
tUi  appoirtiBtiit  They  mm4Br»  ibat  tbe  kir,  which  pheee  the  miiior 
or  hmatic  tub  tuirli  or  etib  curi  it  a  peteoml  law,  af^ting  the  ttattn 
of  the  prrwio,  ajid  thai  the  relauoo  of  tutor  and  ward,  which  it  hat  coo- 
tliliit^d,  eoDiiiiQei  to  exiit  ngtwidiHeiidim  the  ptnone  may  have  ro- 
tofted  to  aoy  other  ooittitfy  * 

'  3  Burgt,  Comok*  on  Cd,  ind  FW,  Lew,  Pt  3,  eh.  93,  $  5^  ^  10O4, 
1001 

Om/L  71 
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^  498.   On  the  other  hand,  th 

maintain  a  different  opinion.     Pai 

laws  respecting  either  persons  o 

the  sense  of  the  civil  jurisprud< 

ritorial    authority,  and  lays  dow] 

following  rules;   (1.)  thataper» 

affect  the  person  beyond  the  ten 

so  that  he  is  not  to  be  repute 

territory,  as  he  was  within ;  (2.) 

ute  accompanies  the  person  eve 

to  property    within  the  territory 

where  the  person    has  his  dom 

he    is  subjected.^       He    adds, 

distinction  in  this  respect,  wheti 

rem  or  in  personam;  or,  wheth 

tend  to  property  situate  in  a  for 

directly  or  indirectly  ;  for  the  sam 

case.      Quia  nullum  staMum,  si 

sonam,  si  de  ratione  juris  civilis 

extendit  ultra  statuentis  territorim 

doctrine,  however,   by  admitting 

always  deemed  to  be  in  the  place 

party,  and  are  therefore  govern 

of.^      John  Voet,  as  we  have  se 

lar    opinion    in    the    broadest    £ 

terms.* 

§  499.  It  would  seem  from] 
the   House  of  Lords    deemed 
English  guardian   sufficient  to  ii 

1  P.  Voet,  De  Stat  §  4,  ch.  2,  n.  6,  p.  12J 
1661. 
«  Id.  n.  7,  p.  124,  edit  1716;  Id.  p.  138,  < 

3  Ante,  §  52,  5  377. 

4  Ante,  §  54  a. 

&  Cited  in  4  T.  R.  140,  and  I  H.  Black.  6 
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petBona]  property  of  his  ward  in  Scotland,  upon  the 
gromidy  that  (he  administration  of  his  personal  estate^ 
granted  by  the  usual  authority,  where  he  resided, 
must  be  taken  to  be  every  where  of  eqtia!  force 
with  a  voluntary  assignment  by  himself.  The  courts 
of  Scotland  had  unequivocally  decided  the  other 
way.  Whether  this  decision  has  since  been  acted 
upon  in  England  dues  not  distinctly  appear  J  It  has 
certainly  not  received  any  sanctton  in  America^  in 
the  states  acting  under  the  jurisprudence  of  the 
common  law.  The  rights  and  pwcn*  of  guardians 
arc  considered  a&  strictly  local ;  and  not  as  entitling 
them  to  emrciM  any  authority  over  the  person  or 
personal  prnperty  of  their  wards  in  other  states, 
upon  the  same  general  reasoning  and  policy,  which 
hav<»  circumscrilied  tlie  rights  and  authorities  of  ex- 
eciitora  and  administrators.^ 

§  600,  In  regard  to  the  other  point,  whether 
gnardians  appointed  in  foreign  countries  have  any 
authority  over  the  property  of  their  wards,  situate 
in  other  countries,  fun*ign  jurists  ate  generally,  al- 
dMigh  not  universally,  of  opinion'  in  inspect  to 
movable  property,  that  since  it  is  deemed  to  be  in  the 
domicii  of  the  owner,  the  law  of  the  domicil  is  to 
go%uru,  and  the  rights  and  powers  of  the  {niardian, 
tutor  or  curator  over  it,  ought  to  \ye  admitted  to 
prtevail  every  where  to  the  mme  exient,  as  iliey  are 
acknowledged  by  the  law  of  the  domicil*^  But  tn 
reelect    to   immovable    piofmty,  foreign  jurists    as 


1  8m  BMllii  w.  loliMUMp  1  PbiltifM,  Ck  R.  17  f  a  C  10  Clarkv  At 
^Qill  R.  42,  irh«rt  Um  poiin  It  niM  tb«  oIlMr  wsj. 
i  Ifomll  «.  Dickey,  I  lotm.  Ch.  R.  153 1  Kraft  «.  Vickery,  4  GQl  Sc 

3  Bm  MuUflttiifiidt,  Doctr.  Pvful.  Uli.  1,  P.  1,  (  73,  |k  167»  168. 
«  Anl»,  {  495  to  {  I9S;  4  Barge,  Comoi.  on  CoL  wl  Por.  Uw,  Pt  2, 
dL%f5»|i,10tO,101U 
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generally,  although  not  univc 
doctrine,  (whatever  may  be  t 
able  property,)  that  the  rights  a; 
dians  are  circumscribed  by  the 
of  their  appointment,  and  do 
countries,  where  the  immovable 
In  other  words,  the  laws  ret  sikB 
a  guardian  in  one  country  cs 
another,  except  in  the  form 
under  the  regulations  prescribe 
Burgundus  states  the  doctrine 
ness.  Speaking  of  the  capaci 
minors,  he  says ;  Proinde  conjiie 
circa  rem  alterare  minor  velitj  ut^ 
pothecandi  faculuUem  exigercj  ibi 
debere^  tibi  bona  sunt  sita}  Nam 
tiani  in  alienaiione  manifesie  reqt 
ejus  provinciiB,  in  quo  prtBdiui 
He  then  adds;  Nee  immerito  Fel 
enda  est  dispensatio  respectu  re 
esse  erit,  cut  persona  subjecta  estj 
cut  res  supponitur.  He  says,  thi 
given  by  others.  Cujus  rei  ratio 
per  ejusmodi  dispensationem  alter 
turn  ipsius  benefida  et  non  person 
(jualification  of  the  doctrine  in  c 
cetatis  is  obtained,  saying ;  Ergi 
(Etatis  in  hoc  dumtaxat  impetreiur 
minor  celebrare  et  peragere  possit 
rum  administrationem  consequi, 
iiones  inire,  sane  hoc  casu  postu 
domicilii^    cui  in  personas 

•  BurgunduB,  Tract.  1,  n.  12,  p.  2a 
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lim/  But  whether  it  oxbts,  or  not,  is  immaterial  as 
Bufgundiis  in  auother  passage  speaks  directly  on  the 
prefient  point.  Cnde  fere  obiinuitj  ut  Judea:  damidlii^ 
ubi  et  mobilia^  raiioM9qu€  et  insirumenta  reperiuniur^ 
(ftitlam  adui  deferai.  Sed  non  atiier  universorum  bo* 
nortttn  ndministratianem  constqtiitur^  quam  si  superse- 
iiMk  judice  ntus^  solus  ilh  cansiiiuaiurJ*  This,  how* 
ever,  is  a  qualification  by  no  means  generally  conceded 
m  admissible. 

^  500  a.  We  have  already  seen,  thai  Herlitig,  and 
Mattlwtis  and  Paul  Voet,  and  John  Voet^  hold  the 
opiroMt  that  the  guardian  has  not,  by  virtue  of  his 
appointment  in  the  place  of  the  domicil  of  his  ward, 
tny  rights  or  authorities  over  iho  immovable  property 
of  his  ward  in  a  fi9reign  country,'  Paul  Voet  in 
another  place  adds;  Verum  h  cofUractibus  proprie 
$k  diaUf  wm  cot^stmm  ad  quasi  CMArodm,  et  quidem 
fiiltlief  wd  tmalelm^  Ubi  sequentia  ^samimnda. 
Qmd  ri  fvqnllo  dandus  sit  tutoTy  ilkm  dairitf  utri 
pvpOlus  damicUium  habet^  an  ubi  bona  puqilK  imfmh 
biHmsita  sumtt  RBSpondeo;  Quampis  regulariter  ab 
itto  Mpifraili  deiur  tutors  ubi  pupillus  domici* 
Uum  habei,  ubi   paretUes   habitnrunt;  etiam  qui  dot 

mrsomSf  nm  rei  dedhm^  ten- 
is^  qui  mmpMiHer  daius  estf  ad  res 
eljcm  in  dimrsis  Promtmis  sites,  datus  tntel- 
Ugatw;  Id  quod  pUmmque  jure  RomoHn  oAfineAof, 
quo  dummvum  Prom^danm  Ms^gtstraiuSf  md  sab- 
erant  hvpentari^  Nt  tamm  rndstim  Judex  domicUii 
quid  extra  terrUorium  fecisse,  non  pr^^udieahit  Judici 


190L 

<  BuffwaiMi  Tncc  a,  iL  1%  pwaa 

a  Ams,  1 187,1881 
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/or/,  uhi  ifonnulla  jimjfUlaria  bon 
impUlo  ratione  Ulorum  honoruv 
ibidem  irctc  ilederit.  Undc  ctiiu 
rum  tdiniandis  contcntio ;  si  qu 
Proviiuid,  tutius  cgcrit  tutor',  qui 
iri/ii,  si  drr/rtum  ub  utroque  Jut 
domicilii  jfupilli,  ct  iri  sitcv}  1 
coiitrnd,  that  permission  ought  X\ 
Jiulgi^  to  such  a  guardian  to  ad 
innnovahh^,  j)r()|)ert}',  at  th(»  san 
without  such  permission  the  gua 
any  rights  or  audiorities  over  i 
Son  nutcm  in  loco  or  is^  in  is  vel  si 
sed  tantum.  in  loco  domicilii  p\ 
illius  camera  pujjillari  ant  ma 
est ;  7?//  hoc  ipso  dati  intelligu 
patrimonio,  ubicunque  cxistcnii. 
itatc  mai(is,  quam  juris  rigorc  su 
(piu  ifupiltus  immobilia  habet  . 
sulkst  ( idem  magistratui  sujncm 
ratione  domicilii,  magistratus  k 
bilia.  rebus  in  suo  territorio  c 
/Ktsset  tutorem  darc:^ 

\  ."iOl.  JJouHenois  after  stati 
[)rinei[)al  object  of  guardianship 
eusiod\  of  the  person,  as  of  pi 
iias  in  vi(;\v  the  adn)ini^tration  c 
eriN  (/;/<//.s),  and  that   lh(»  right: 


I  r.  V.H-1,  li.-  ^Slatul.  c  i»,»-h.  %  II.  17;  Ii] 

111.  p.  :{*2t>to;{:n,r(iit.  ii]<;i. 

■'  \\  niiriTf.  on  ('i)l.  aii.l  For.  Law,  Pt.  2,  c 

•"  J.  Voet,  ad  Paml.  Lib.  •:?<;,  tit.  5,  ^^  5,  T( 

I't.  •>,  .^  :{,  7,  Torn.    L  p.  :«>,  10.      Sou  ah 

*»  HiirLT'',  Cuiiiiii.  <^»n  Col.  and  Fur.  Law,  cli. 
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all  real  rights.  £m  garde  cansisiej  ou  en  droits  de 
proprkte^  au  en  droits  d^usujruii ;  et  il  n^y  a  rien  de 
jdus  rtel^  que  ces  sartes  de  droits.  Par  corisequeiU  elle 
m  pent  tire  regie^  que  par  la  hi  de  la  situation.  C^est 
cette  Loij  qui  donne,  ou  ne  donne  pas;  qui  appelle 
certaines  j)€rsonnes^  ou  qui  ne  les  appelle  pas.  De  la 
U  semblc^  quHl  faudroU  n£c€ssairement  en  conclure^ 
que  chaque  coutume^  qui  admei  la  gardc^  et  ou  it  y  a 
des  biens^  a  seule  le  droit  de  dejlrer  lagarde^  d  qui  bon 
lui  sembk ;  et  quHl  n'y  a  que  ceux,  a  qui  die  la  dtjtre^ 
qui  puisseni  etre  gardiens^  quelque  domicile  d^ailleurs, 
qu'aient  ceux^  qui  tombent  en  garde^  et  ceux,  qui  soni 
appelis  a  lagwrde}  He  admits^  Uiat  there  are  jumts, 
who  assert  the  contrary.' 

§  502*  Ilertius,  as  we  have  seen^  asserts  tiie  sanna 
doctrioe  as  to  juimovable  proprtjr,^  Froland  arranges 
himself  oo  the  side  of  thckse,  who  assert  the  reali- 
ty of  the  laws,  which  respect  guardianship,  dis- 
tingtiinhing,  however,  as  to  the  quality  of  persons 
entitled,  the  right  of  pssessing  the  pro[)erty,  and  the 
ilittes  accoropanying  iu^ 

^  502  a.  Dumouliti  holds  the  opinion,  that  the 
hex  rei  siUe  is  to  govern  in  all  such  cases;  and 
explains  himself  with  unusual  fulness  on  the  point* 
Aui  statuium  agit  in  iKrwnam^  et  tunc  $wn  inclndii  ex- 
teros^  siwe  habiliter^  sivc  inhabiliter  pernonam^  unde  d 
gtatuta  kngus  urbis  aspetur^  quod  contndusjhcii  per  m- 
nmtm  25.  annis  non  valeant  sine  consensu  suorum  pro* 


1  9  nodleiiok,  ObMir.  W,  p.  3911,91*3991 33%  ^0  \  3  Btorgw,  Cobibi. 
m  Col  ftad  for*  Uw,  Pt  3,  ch,3%  |k>  1001, 1001 

•  Ibid. 

SAmSif  I07|  1  Hortii,  Opm,  Do  (Mtit,  Lif .  4,  n.  S,pw  123»  IH 
•dit  1737;  Id  p*  17S,  sdiU  1710. 

M  fMAod,  Mte.  ck  I<^  p.  717, 749, 790, 1 


840 


CONFLICT  OF 


pinfju&rmuy  et  authoritate  Judici^ 
de  mhditis  sm$  jurisdiciitmi  per  ^ 
curaL  et  tutor,  dat.  ah  his.  Und 
poierit  edam  extra  locum  prmd^ 
locare  sine  dicta  solemnitate :  iSedS 
dia  alibi  sita*  Quia  in  qtmnil( 
restringiiur  rtd  suos  subditoii ;  et  ii 
restrtjigitur  ad  sitm  intra  mum  i 
autem  minor  annis  pjterit  eiiam  di 
statuii  eiiam  inter  locum  ilium  di^ 
qui  datus  est  tutor  vel  curator  ^<i 
sit  inhabilitatus  propter  tutelaMj  et 
pro  bonis  ubicumque  iritis,  Qui4 
soUus^  sed  in  mu  juris  €ommnni$i 
pretatione7n  kgis^  qum  locum  Ituh 
holds  the  same  opinion.  Ubi  i 
risdiciionum  et  terriioriortim  divei^ 
et  unm  non  intrmiitiai  se  de  (erri 
enim  insjiicienda  est  consnetudo  I 
maxime  quoad  imm&fnlia.^ 

^  503.  Lonl  Kaims  lays  doit 
trine  to  be,  that  it  U  of  tin  imp 
curators  of  minors  ar0  chosen  j 
choice  made  in  England  of  cm 
Hsh  or  Scotch^  will  be  held  € 
He  admits,  that  the  powers  of  a  j 
in  England  are  limitedi  extend 
and  not  to  his  estate ;  or  rather,i 
dians  are,  or  may  be,  appoint 
Chancery  for  each-      But  the  j 


1  Molia  Opera,  Tom.  3,  nd  Cod.  Lib*  J#  | 
p.  550,  edit.  WSl ;  antCt  §  497,  note.  Be0 
Statut  lit  3,  ch.  5,  n.  IG ;  2  Botillenoia,  A| 

a  ETerhard.  CoosiL  185,  a,  3,  p,  400. 
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dian  or  curator,  however  appnintod,  in  a  foreiga 
country,  is  not  understood  bj  faim  to  extend  to  any 
real  estate  in  Scotland.' ' 

^  504.  There  is  no  question  whatsoever,  that, 
according  to  the  doctrine  of  tlie  common  law,  the 
rights  of  foreign  guardians  are  not  admitted  over 
immovalile  property,  situate  in  other  countries. 
Those  rights  are  deemed  to  be  strictly  territorial ; 
and  are  not  recognbed,  as  having  any  influence 
upon  such  property  in  other  countries,  whose  sys- 
tems of  jurispnidencc  embrace  different  regulations, 
and  require  dillerent  duties  and  arrangements,'  No 
one  has  ever  supposed,  that  a  guardian,  appointed  in 
any  one  state  of  this  Union,  had  any  right  to  receive 
the  profits,  or  to  assume  tiie  possession,  of  the  real 
estate  of  his  ward  in  any  other  state,  without  liaving 
received  a  due  appointment  from  the  prosier  tribu- 
nals of  the  state,  where  it  is  situate.  The  case 
falls  within  the  well  known  principle,  that  rights  to 
real  pcoperty  can  Im  acquired,  changed,  and  lost 
only  according  to  the  law  ret  siUb.^ 

§  504  a.  The  same  rule  is  applied  by  the  common 
law  to  movaUe  pn^rty,  and  has  been  fully  recog- 
atied  boili  in  England  and  in  America*  No  foreign 
guardtan  can  tirtute  officii  exercise  any  rights,  or 
ptywerii  or  fimctions  over  the  movable  property  of 
bii  wardf  wbtch  ia  situated  in  a  different  state  or 
countr) ,  from  that,  in  which  he  lias  obtained  his  letters 
of  guaxdianship.      But  bo  must  obcato  new  letters  of 

I  %  R«im«,  Bqgjty  R  3,  cKSp  $  1,  fk.  385;  14  M.  P*  ^^ 

•  See  .1  nargtt,  Comm.  on  CoL  tod  IW.  Uv,  Pl  ^  di.  93, }  5,  p^  100^ 

lOIQ,  lOlt. 
>  Anit,  {  ISH,  a  Birrfi,  Com.  on  Col*  lod  fvf.  \mw,  Pl  %  cH.  ^ 

f  5,  p.  \W&,  100^  1009, 1010. 
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guardianship  from  the  local  tr 
grant  the  same,  before  he  cai 
powers,  or  functions  over  the  ssa 
upon  the  point  are  to  be  foun 
American  authorities,  probably 
has  always  been  taken  to  be  ui 
upon  the  close  analogy  T)f  the  c 
tors  and  administrators.^ 

^  505.  Whether  a  guardian  h 
the  domicil  of  his  ward  from  01 
seeing,  that  it  may  have  a  most 
as  to  the  succession  to  his  moi 
of  his  death,  is  a  matter,  which 
cussed.  In  favor  of  the  affirr 
distinguished  foreign  jurists,  ai 
enumerate  Bynkershoek,  Bretoi 
John  Voet.  Bynkershoek  say 
pilli  sui  domicilium  miUare^  pet 
supersieSj  nescio  quisquam  serio 
sionis  legitinuB  causa  non  vers 
setWj  multa  disputatio  est.  Se 
bunt,  si  superstes  parens  tel  tut 
transferat,  ut  ejus,  irUestati  mc 
quant  ante  fait  ?  He  proceeds 
question,  and  comes  to  the  con 
Sic  piito.  Scio  impuberenij 
marte  non  recte  domicilium  suum 
non  posset  J  qui  eum  reprasentatj 
cum  omni  effectu,   nisi  qua  lex 

1  3  Burgo,  Comm.  on  Col.  and  For.  Law, 
1010;  ante,  §  499;  Morrell  v.  Dickey,! 
Vickery,  4  Gill  &  John.  R.  332,  340,  341 ; 
§  512,  513.     But  Mr.  Chr.  Walworth  seei 
in  McNamara  r.  Dwyer,  7  Paige,  R.  236,  2 

2  Bynkers.  Quest  Privat  Juris.  Lib.  1, 
1744. 
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Aodenburg  myn;  Quaramui  et  illud  quod  Jrtquen- 
liom  est  incursumif ;  JMkmdus  major  vigifUi^  minor 
viginti  qumque  anms  Ovm^n  damiciUum  Ultrajectnmf 
nbi  wigenmo  mmo  tuieUi  td  ctura  jmiiur,  Quid  dice- 
mu$  permnturum  ilium  suani  in  tutelam  ?  Respondi 
txfsMo  consubus  minari  hodie  consiHtitndi  domicilii^ 
facuhatem  non  eses^  tutori  esse ;  qm  ul  couirahere^  ita 
cf  dmnicUium  potest  ctmstittieref  quod  coUocetur  illud 
per  ioniractim,  de  qm  max  latins.  Prvmde  in  pro- 
paeUa  miki  ^cie^  mm  maters  q%m  tutrix  eisel,  mutUo 
A  wmte  viri  domidHo^  UUrajeetum  conceemeet^  Mqm 
adokvissei :  dixi  ex  Ulirt^edinis  t^fms  eesti- 
per/ectm  i£(utis  annos ;  dummodo  Jraus  absit^ 
out  prajudiciffm  tertii^  extra  quod  vix  est  ui  non  dixe- 
fie  nnori,  mmximi  smUri  iomrn  ad  Mdtandwth  F*V^* 
Immque  sdumndmmt  eligendi  Jus  use,  4Umdque  ipemm 
dubii  weriH  Baimi  Juriacoiwulti  lutmi  ^^nato  auctares 
Jmerunt,  ut  stiputaretur  h  moire  tifa,  cum  a^mret  ex 
MMmdia,  commiert  Trajecium^  ne  ea  res  infimlis 
adspetfu  nlto  mi>do  domidlii  mutatiofmm  induceret ; 
fmsmquumfaiear.siqmdkocadremperlisMfpositdkdc 
mifciilitfy  in  po§e$late  t^Oeeis  fare^  isUeM  aesiel  aciis 
enav,  msi  tmm  potim  mperfraude  queerendum  foret^ 
Voet  tajt ;  Phme,  si  eHmmmm  minormms  sit^ 
^  vd  moire  mdud  damieHium  muiante^  ^hsm  etism 
videri  mutasse,  n  H  yte  inmdatus  sit^  nee  ex  prioris 
md  ntm  dmmciUif  d  p&tre  matresm  recenter  consiiMif 
jure  ceneeri  tn  dssbi^  dbfafti  nHoitk  esl.  ObU  esmm 
haud  dij^cutter  odmiUtHdume^  wsmmrmmem  mm  mogis 
potee  domidlium  msUmref  quomeonlrahemdoeetMigare : 
quemadmodmn  esmlrakere  mutare  tutore  per- 
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mismm  ei  est,  ita  et  domiciliu 
tanqtmrn  tutelce  ejus  aut  sdiem 
tutorihus  ceeteris  non  contradic 
vetat:  nisi  ex  circumstantiis  m 
domicilii  papillaris  translatiane 
morum,  spem  successionis  exprio 
beniium^factam  esse} 

^  605  a.  Bynkershoek  thinl 
make  any  such  exception  of  cai 
intrinsic  difficulty  of  ascertaining 
shall  constitute  evidence  of  a 
domicil.^  Burgundus  seems  tc 
that  the  domicil  of  the  guardij 
of  the  minor.  Pupilli  ipsi  sibi 
non  possunU  Bartolus  autem  ib 
iuMj  ubi  CUM  tutoribus,  sive  edit 
sententia  ita  demummihiveravid 
studiorum  caussdj  vel  alio  profi 
ibi  non  steterint.  Qui  venian 
proprice  negotiationi  commodisq 
minor  domicilium  instruere  potes 
habere  domicilium,  ubi  maritu 
tori  separatione  factdj  ipsa  sibi  d 

§  505  b.  Boullenois  has  spok 
ness  and  precision  on  this  subjec 
easy  to  say  with  entire  exactnesi 
From  the  best  examination,  whic 
make  of  his  various  discussions  < 
different  works,  he  seems  to  ha^ 
the  law  of  the  actual  domicil 
minor  constituted  the  rule  to  r€ 


1  J.  Voct,  ad  Pand.  Lib.  5,  tit  1,  §  100, 1 

2  Bynkers.  Quest  Jur.  Priv.  Lib.  1,  cL  ] 

3  BurguDdus,  Tract  3,  n.  34,  p.  80,  6L 


CH.  XIII.]  FOR£IG!«    GUARDIANSHIPS. 


853 


the  minor,  if  he  died  during  his  niinorUy,  although 
it  was  not  the  domiril  of  hin  birth,  but  was  acquired 
bv  his  parents  afterwards.  (2.)  That  the  like  rule 
did  not  apply  to  the  case  of  a  minor  under  tutelage; 
and  that  his  guardian  could  not  by  a  change  of  donii- 
cil  change  the  succession  to  the  property  of  the 
minor.  (3.)  That,  hence,  if  a  minor,  funuwing  the 
change  of  domicil  of  his  parents,  should  die,  his 
movable  estate  would  Ix^  governed  by  the  law  of  suc- 
session  of  the  new  domicil,  if  there  wa^  no  fraud  in 
the  removal,  (4.)  Hat  that  there  w^is  no  reason, 
ivl»y  a  minor  might  not  be  reputed  domiciled  in  the 
domicit  of  his  guardian,  so  far  as  the  law  of  that 
domicil  would  confer  on  him  particular  faculties  or 
privileges;  and  that,  therefore,  if  tlie  law  of  the 
domicil  of  the  guardian  would  give  him  the  power  of 
making  a  testament  of  his  movables,  he  might  make 
one  conformable  to  that  law;  for  it  is  but  just, 
that,  in  such  a  case,  a  person  domiciled  there,  even 
although  a  minor,  should  be  held  subject  to  the  real 
laws,  or  laws  in  rnn,  of  the  phiu\  whert*  hr  \s  dom- 
icUcd  without  fraud.* 


I  BoaUeoolt,  D&«orL  mxr  QoM.  d«  It  Contnr.  dtn  LoK  QoMt  9;  p. 

5D  to  Oi{  3  Boulleooii*  Ob#enr.  33,  p.  49  to  53.  ^  It  may  not  bo  nmc* 
cepulite  to  gitfo  fooM  «nrtett  from  Bou  '  '  Homji 

In  tui  DiMcruiioQi  {  Eki  clht,  tl  f  a  |ih  l<v«iael]ot 

It  ilanttor  teakUe  do  pir«  dott  li^dr  j  fiU, 

lofiqii^  dic#dt  to  miiioHl^    iMprmamp  .\buni 

mum  la  poitiict  d^Kutrui,  on  ii*a  pu  vouiu  c^u'tl  pui  d'utt 

Totffir  (li  ebtpf^r  Totdfo  de  ttieeadftr  an  toincfir  en  Im  u,^^,,.  ..uin^r 
dt  dooileito;  totorli  qaPm  n't  pM  cm  qa'un  Tut^ur  <}ut  avoir  b  Itticm^ 
d«  domiar  oa  d^ter  lui  h^Hliei  priaun      " 
mliimtr  4  fmiioii  d«  m  mbofiti  tn  io«^i 
Mt^-emunk  eovcm  [m  IMtkri  d«  colu 
dohrtitt  eoiDpoMcr  m  moccitioii,  et  uo  '1 
foir  d»  ^kmg9f  k  ^mt  mp9^  dt 


dnojMDttnl  do  doniigiTo  d\iii 

C<w!/l  72 


Afaia  Im  aayi ;  Bur  le 
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^  505  c.  On  the  other  hand,  I 
Bouhier,   and  Potbier,  maintain 

ble  qu^il  y  auroit  quelque  consideration  k  fa 
venable  que  la  succession  d'un  mineur  an- 
fut  regleo  par  le  domicile  dc  ses  pere  et  mere 
par  niariagc,  il  puisse  se  choisir  tel  domicile 
sa  succession  mobiliaire  soil  r^gie  par  ce  d 
en  suivant  le  domicile  du  pere,  ou  de  la  nv 
mobiliaire  soit  pareillement  assujettie  aux  I 
pourvu  que  d'aUlcurs  il  n^y  ait  point  de  fraa( 
un  mineur  que  de  continuer  de  vivre  sous 
pere  et  mere  que  Dieu  lui  a  conserve,  et 
justice  dans  cette  conduite,  ce  nouveau 
meure  juste  et  legitime  pour  le  mineur,  d 
doit  suivre  le  sort  Que  le  fila  mineur  qui  fl 
qui  pour  ce,  s^est  choisi  un  domicile  soit  p 
ses  biens  mobiliers,  assujetti  it  laLoidulii 
tune,  et  ccla  paroit  indispensable  quand  le 
d'industrie.  II  n'y  a  pas  d'inconvenient  qi 
cili^  au  domicile  de  son  Tuteur,  quant  au3i 
Loi  de  ce  domicile  pent  lui  donner;  c'es 
domicile  de  son  Tuteur  il  a  faculty  de  tes 
tester  conform^ment  k  cette  Loi.  II  est  juste 
mume  mineur,  subisse  les  Loix  purcs  r^elles  d 
fraude.  Mais  quant  k  son  ^tat  de  majeur,  < 
le  faire  d^pcndre  que  de  la  Loi  de  son  oi 
^tk  cy-dcvant  allegu^es.  Boullenois,  Diss,  d 
2,  p.  59,  CI,  62.  In  his  larger  Treatise,  h( 
nous  disons  ici  pour  le  cas  de  la  succession 
avoir  lieu  pour  le  cas  d'un  testament?  S* 
savoir  si  le  mineur  incapable  de  tester  pi 
droit,  le  pourroit  en  vertu  de  la  Loi  de  soi 
des  Observations  sur  Henrys,  observe  loc 
mineurs  sont  mis  sous  la  tutele  d'un  LyoD 
tament,  lorsqu'ils  scront  parvenus  k  la  pub( 
suivent,  k  cet  ^gard,  le  domicile  de  leur 
d6cid6  en  consultation,  avec  M.  Severt,  po 
Serviercs,  fait  k  I'lVge  de  dix-huit  ans.  Son 
Paris :  apr^s  son  d^c^s  et  celui  de  sa  semn 
bas  age,  furent  mis  sous  la  tutele  de  Char 
ncl,  domicilii  en  Lyonnois.  Le  sieur  de 
partir  pour  Parm6e,  ou  il  fut  tu6,  fit  son  tea 
scBurs :  il  fut  contest^  par  une  autre  sceur,  et 
ment     M.  le  P.  Bouhier,  ch.  21,  n.  4,  n'a 
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luivocal  terms,  that  the*  domicll  of  a  minori  so  far  as 

regards  his  succession  to  his  estate,    cannot  be 

'^changed  by  his  guardian.      Mornae  sap;  QuMsiium 

eil|  mortuo  impuhert^  de  cujus  bonis  mohilibus  agitur, 

quod  spectari  debeat  illius  domiciliumj  utrum  patris  et 

iris^  an  tutoris,  apud  quern  dejunctus  est ;  atque  idy 


ftvoae  qo'dlo  n'est  pu  nni  difficult^,  Eo  rflbt,  paiique  la  Loi  iiXm- 
I  )9  <loimkile  tlu  min«ur»  par  le  dooiicite  du  pere,  jo  parle  d*un  mioeur 
I  tabli,  poontuoi  lui  doDn«r  deux  doimeilM«  Tun  pour  r^^ler  « tncM*- 
iton  tRobilkirt,  ot  Tiuiffe  panr  riiglfm  Qaptcti4  penoniiolle  dd  leHflr? 
n  n*y  «,  comine  ocms  vcnofii  de  lo  dira,  <iu«  le  domicile  de  la  pemomie 
qui  puisae  rcodre  etptbl9  celui  qui  est  tiicapablo ;  ct  pobque  le  dotnktli 
du  miiMNir  Mi  fiz6  av  dofateik  du  psrt,  eomi««iit  o«Itti  dt  hK  (iu*il  p«iit 
avoir  piMoQt  aillenitv  ptitt*i]  ifRicUr  m  penoniM,  ptMitliltnieiit  i  aon 
domicilo  de  droit  qui  tfl  nlctlwJwoiont,  aoloD  la  Loi,  son  mu  doniicil*? 
D*ailkmra  un  tcAtamaiil  appoitQ  toujours  un  changeinent  dans  la  aucces- 
aion  Ift^ali*  du  miiliw,  et  ta  Loi  du  d<iinictlo  do  droit  qu*a  le  miiunr, 
Si  Inl  fwrmot  paa  da  diapoaer  do  aea  biouai  oi  do  diangor  rien  daoa  ta 
MeetMtoo.  Maia  pour  le  oootjea  de  la  d^iaion  de  MM*  8evert  et  Bre- 
toQoierf  doux  iavaota  CoMdtuua,  oe  petiUon  pea  r^poodro  que  le  xnineor 
cut  dine  000  dsfdr^qouid  R  tentum  afoe  oon  tul*ii?  qui  eat  dsfg^  At 
ton  4ditoatioo,  qu*il  j  domturo  u^eooaainaiool  et  aaiia  &audo  ?  A  Is 
boAM  beure  quo  le  domicile  do  eon  pore  regie  a&  auc^eaaiou  ab  iutotal; 
c^Mt  rtmifer#l  doe  b&ritif  ra  qui  Ta  voulu  ainai,  el  c*eii  pour  cda  qu*U  reti 
iot  lo  iloiBiBilo  do  oon  poic.  Muo  m,  le  notiitgo,  ai  ItauioipoiliciD  per^ 
iMttitiliiui  niiMiir  do  eiMUiflir  de  doqik Ro,  eoinmi  oi  cooviem  It 
Bootiier  tuimiiiiOi  el  qvo  dam  ce  caa,  Ic  miueur  pttkao  teoier  coolbciiiA- 
iDMil  i  k  Loi  do  dendeOe  qu'il  a*eat  cbout,  pourquoi  do  vout-oa  pee  pi»- 
oiUo  otai  dtto  lo  caa  ou  lo  nloouf  paaae,  par  DAceaait4  ot  niia  fimudt, 
doao  lo  dofuiotlo  de  aoo  lutour?  tl  cat  vraa  que  dauo  to  cao  du  narsafo 
el  do  l^naDcipaiioet,  la  auccoiaton  ruobiliaire  de  co  mtneur  ao  r^leta  par 
la  Loi  do  aoo  domicilo  do  ebota,  ei  quo  jo  n^  dirai  paa  do  m^ine  par 
npiKKt  4  oa  uibiQr  qui  thm  nl  iMiili«aj  hmaK\pk\  moia  eo  que  jo  no 
dirai  pm  pottf  to  oaa  do  la  mccooiiofl  ab  imomt*  parco  qii'il  j  a  unc 
itariapnidoiieo  Ibroiie  k  col^gofd,  jo  pitia  le  dltv  poor  lo  caa  du  u^uuucnt, 
pofoo  qoo  la  Loi  oNi  Hon  ilky*  II  deaoi,  et  qo*i]  oonible  joilo  Am  laiaoor 
4  on  otijioor,  quo  la  ootl  ioifloBt,  uao  cap«eil4  quo  lul  doDoo  la  Loi  o<i 
il  domoure  actual  tomeiit,  aaoa  fimude.  N^anjuoiua  }«  premier  a  via  mo 
ponkil  to  oioiRours  uo  miaour  ban  lo  dooikilo  do  aoo  pere,  avec  ton 
talMir,  bobito  avoe  lui ;  omIo  Q  oW  pao  ptopwoiant  dooiktlt^  arec  loi : 
U  o^jottioo  eo  atumdaiit  m  0K^|Blit4;  e*eil  od  phidoiir  qoi  attond  14  qoo 
lo  tooipa  loi  Ibtao  gtfOir  mm  pioiii,*  t  Eoulleoolav  Oboorr.  A  p,  51  to 
53;  aolo,  j  44,  »>to  %  ^  44 
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quia  locus  doinicilii  parentuvij  el 
ris  contrarias,  quoad  successione; 
que  consueiudines  feranU  V%de< 
tuendum  domicilium  in  tedibus 
referret.  Preevaluit  vero  eorum  i 
um  minoris  prtBsertim  eo  casu  in 
in  eedibus  paternis  ac  niatemis  i 
Cum  enim  domicilium  quatuor  : 
nalura^  ac  origincj  item  voluntati 
conventione,  aut  ex  necessitate  mt 
naturale  domicilium  minori  supe 
quo  ipse  creverit,  parentesque  dej 
aliud  fuerit  affingere  minori  in  t 
cetatem  non  habeat  iligendi  nemp 
Imo  et  prcestaretur  ansa  interdw 
veros  mobilium  minoris  intereunt 
tibus  scilicet  domicilium  in  loca^ 
viderent  ex  patriis  mxyribus,  intere 
nore  desideria}  Christinaeus  adc 
of  Mornac  on  this  subject.®  Be 
and  positive ;  holding,  that  tl 
domicil  of  his  parents,  and  that 
hy  his  guardian.  He  says,  that 
the  law  in  Burgundy  is,  that»th( 
respect  to  the  succession  to  tl 
be  changed  by  their  guardians  d 
and  he  reasons  out  the  doctrin 
takes  a  distinction  between  the 
the  domicil  of  a   parent  from    th 


1  Mornacci,  Observ.  ad  Cod.  Lib.  3,  ti 
1721. 

2  Christin.  Dccis.  176,  Tom.  2,  p.  204. 

3  Bouhier,  Gout,  de  Bourg.  ch.  21,  §  3,  p;i 
p.  441,  442. 
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of  a  guardiaa ;  and  holds,  that  m  die  foruicr 
case,  if  a  change  b  made  without  fraud,  the  minor 
follows  the  domicil  of  his  parents  and  of  the  survivor. 
But  in  the  case  of  a  guardian  no  such  effect  foUowH ; 
for  the  minor  is  no  part  of  llie  family  of  the  guar- 
dian,  hut  is  like  a  stranger  tliere,  and  only  for  a  time 
(ad  iempus)} 

^  dO&   The*  same   question  has  occurred  in  £ng- 
;  and  it  was  on  that  occasion  held,  that  a  guar- 
may   change  the  domicil  of  his  ward,  so  as  to 
t  the  right  of  saocession,  if  it  is  done  bond  pU 
and  without  fraud.'     In  that  case  the  father,  a  native 

I  Poltor,  Coabtnu  d^Mauis,  ImrcML  s.  17.  H«  flaav  then  the  folbw- 
laof  iiAg«.  **  II  Doai  foffit  do  dire»  quo  \m  miootirs  qo  eompooent  p«o 
fimill«  de  Itttir  tiiteur,  commt  lei  e^tm  coifipOMiit  la  famillc  dc  leur 
pen  I  Us  iOBi  diiii  In  roaitoii  do  lour  ttloitr  oonaio  dftiii  un«  miiooa 
diKUifOfO.  tk  yoom  odlM^ptti^jMNttloliBpoqiiodQitdufor  1a  uitello; 
fu  collo^uolIt  lo  deiiik0o  do  Itor  mtoitr  n'oot  f«s  leiif  vnu  domkilo^ 
it  [la  DO  pottvont  ^tni  cono^  ea  avoir  d^autro  que  Jo  doiuicile  pousraol, 
pmsp^k  CO  ^Qlli  ioioiit  dorooiii  on  i|0  do  O'eii  tabUr  nii  eom-mdnioo 
ptf  lour  profifo  dxHi,  oi  qtt*ili  raiont  oibetif erooul  tebIL  II  11*00  oat 
|ioo  do  mtoe  do  la  moio:  U  fMikoaooe  paiemoUo  4taiit«  daao  notro  0rait, 
dUKroiH  00  eola  do  Droit  Romam,  eooimttaoati  potoot  I  laoiero,!*  mere, 
lo  mori  do  oon  wm^  oacc«de  aux  dmlti  et  A  U  qtmlHA  do  chef  do  la 
lo,  qu*avoil  ton  oari  ?lo-4*vLi  do  letm  oiifuis :  oon  dociucUo,  qpolquo 
qu^cUe  juge  de  lo  tuanll^for  aana  fraudoi  doit  doae  etrc  celui  do  leo 
jiim{it*A  CO  qii*ili  aumt  pii  t^oii  choiiir  uu,  qui  Icur  toit  propro. 
f  oomU  6«udo,  o*!!  do  paioioMit  aueiiiio  miooo  do  oa  tmniluioD  do 
quo  oelle  do  00  procuror  deo  avantogto  dam  loo  ooocowoiii 
do  000  ooftiia.  Loi  oo&iio  oajvom  lo  domicilo^  qoo  lour 
i/^ltablit  flaw  flmiido,  bioqoo  co  domleile  loi  «ot  propro,  ot  qoo, 
I  vadiaildi  oUo  oooflorto  la  qoilitii  d«  cbef  do  IkntiUe  i  maio 
'oQo  00  iootdoi  quoiqoVllo  aoqptioro  lo  domicilo  do  iou  aoeood 
on  la  fbnfllo  doqiiol  vHo  poota,  ce  domicile  dc  lutt  iccood  mart 
iko  ion  poo  edtti  do  ooa  oidkooi  qui  do  paooool  pm  eommo  olio  io  la 
i^skillo  do  lour  boao-poro}  Qmi  pouti|uot  ili  aont  eono^  oootoiiior 
d^avoir  tour  domicilo  au  Iku  ou  Tavoit  lour  mcro  tiniil  quo  do  00  iCiOia- 
tdm^  mamtm  Ho  ootoIobI  coooio  lo  oonoorfef,  ai  elli  ^*3.** 

•  Mniforo.  Wlfteaa&»0Morif.  B.67;  Ro^i  Jisooal  8uc- 

iirjtodoi 
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of  England,  died  intestate,  dom 
leaving  a  widow  and  infant  cb 
also  by  a  former  wife.  The  wi(3 
was  appointed  guardian  of  her  c 
conjunction  with  the  guardian  of 
first  marriage,  sold  their  real  esta 
invested  the  amount  in  the  Engli 
wards  removed  to  England  witl 
the  death  of  some  of  the  child 
question  arose,  whether  their  shi 
able  by  the  law  of  England,  or  I 
and  it  was  decided  by  the  Mas 
Wm.  Grant),  that  it  was  to  be  by 
On  that  occasion  the  learned  Ju 
question  is,  whether,  after  the  < 
children  remaining  under  the  cj 
follow  the  domicil,  which  she  m 
that,  which  their  father  had  at  I 
arc  capable  of  gaining  one  bj 
The  weight  of  authority  is  c 
the  former  proposition.  It  has 
of  Voet  and  Bynkershoek;  th 
qualifying  it  by  a  condition,  the 
not  have  been  changed  for  tlie 
of  obtaining  an  advantage  by 
succession.  Pothier,  whose  aui 
that  of  either,  maintains  the  prof 
ificd.  There  is  an  introductory 
tise  on  the  Custom  of  Orleans,  ii 
several  jxjints,  that  are  common  i 
France,  and,  among  others,  the 
holds,  in  opposition  to  the  opinion 
a  tutor  cannot  change  the  domicil 
considers  it  as  clear,  that  the  don 
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mother  is  also  the  dnmicil  of  the  children,  provided 
it  be  not  with  a  fraudulent  new  to  their  succession, 
that  »ho  shifts  the  place  of  her  abode.  And  he  aaysj 
that  such  fraud  would  be  presumed,  if  no  reasonable 
motive  could  be  assigned  for  the  change.  There 
never  was  a  case,  in  which  there  could  be  less  sus- 
picion of  fraud  than  the  present.  The  father  and 
mother  were  both  natives  of  England.  They  had 
no  long  residence  in  Guernsey ;  and  after  the  father's 
death,  there  was  an  end  of  the  only  tie,  which  con- 
nected the  family  with  that  island.  That  the  mother 
should  n^urn  to  this  country,  and  bring  her  children 
with  heri  was  so  much  a  matter  of  course,  that  the 
fact  of  her  doing  so  can  excite  no  suspicion  of  an 
improper  motive.  I  tliink,  tlierefore,  the  Master 
has  rightly  found  the  deceased  chiJdren  to  have  been 
domiciled  in  England.  It  is  consequently  by  the 
law  of  this  country,  that  the  succession  to  their  per- 
sonal piopeity  must  be  regulated*^^  ^     Thb  doctrine 

1  Polioger  «.  Wigtitmae,  3  Mcri^r.  R»  79,  80. —Mr.  Burfo  oo  this  luli* 
Jact  rrnmrki;  **Tb«  dointctl  gf  choiee  bebf,  thmt  wbicli  the  pmmm 
hmmnlf  oiUbluihMi  it  c^n  only  U<»  tc quired  by  hini,  who  i>  itit  jam*  ft 
cmofiolt  tli6f«fbf««  b«  •c^tred  bj  t  Jun^tic  or  ttiiiMar.  TIm  domicil  of 
tilt  fAiher,  or  of  tbs  notbtr,  Mii|:  •  widow,  ii  Uitt  of  tlio  o&il4  tncl  a 
chingo  bjr  cstlwr  of  thorn  pKrenti  of  lli«tr  fomof  domieilf  w< 
Mrily  opmis  tm  %  chaofe  of  tbo  cbUd^  donddl     II  i«,  bov  y 

dorsflf  lb#  moChcr**  widowboodi  that  tW  could  ehaisfs  tibo  domktl  of 
tior  bifsat  The  domicil,  which  tho  toqiiifed  on  hot  Moood  rnvrkfo 
wotild  not  boooofto  tliftt  of  tht  ififbDl;  but  hi«  domki)  would  continue 
to  bo  Uial,  which  tho  molhor  poiieond  piof knialj  to  bor  aocood  omr- 
lii^gt.  Thi  pow«r  whioh  tho  ^ronl  thiit  pPweiiM^  of  ehan^g  tho 
AoiBkil  of  liti  child,  ii  lirtmilaiod  by  writ«n  to  tFwit,  which  Uio  gUAfditn 
0f  ta  infknt  poMOMoo,  of  hiodbf  him  by  contimctSt  entOTod  into  by  him 
oi  b«hftlf  of  tiM  IbML  But  tbb  pi»w%t,  it  bttid,  ntiMi be  o^MtcJiod 
by  iIm  famtl  honi  idiL  If  bo  du^nfid  tfc«  dooikit  of  tho  ehildt  who 
wu  oick,  with  no  othor  ftpparesl  obj^l  than  that  of  Femovin{[  him  fro<n 
t  plMO,  k  whicht  ftccording  lo  tbo  Uw  of  me^ooiioo  thoio  proirailii]|p, 
Om  pMWit  would  Dol  loeofd  to  th^  ehtld^  Mlit«,  to  ooothvr  plocc^ 
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has    also    been    recognised  as  t] 
America.^ 

^  607.  Secondly;  in  relati 
administrators.  According  to  tlw 
made  no  distinction  in  this  rei 
able  and  immovable  property, 
was  indiscriminately  applied  to 
was  called  to  the  succession, 
called  by  the  act  of  the  par 
of  law.  Thus,  the  person,  who 
sal  successor  by  a  will,  was  cal 
heir  (hceres  f actus) j  and  the  nt 
in  cases  of  intestacy,  was  call 
(hceres  iiatus)  or  heir  by  intestac; 
er  consisting  of  one  or  more  \ 
testamentary   or  by    intestacy,  ^ 

which  admitted  tho  parent  to  such  succei 
deemed  a  fraud  on  the  rights  of  those,  wli 
no  such  removal  had  taken  place,  and  wo 
But  if  tho  hcaltli  of  the  child  was  such, 
his  death,  or  if  there  was  any  reasonable 
indeed,  if  the  child  had  attained  an  age,  v 
of  his  domicil,  he  had  the  power  of  makinj 
case  tlicrc  could  be  no  ground  for  presan 
the  part  of  the  parent  in  changing  his  dom 
impeached."  1  Burge,  Comm.  on  Col.  and 
39.  Notwithstanding  this  weight  of  authoi 
exception,  is  applied  solely  to  the  case  of  j 
there  is  much  reason  to  question  the  princ 
founded,  when  it  is  obviously  connected  w 
to  the  property  of  the  child.  In  the  case 
mere  guardian,  not  being  a  parent,  it  is  ex 
reasonable  principle,  on  which  it  can  be  mi 
change  of  domicil  change  the  right  of  succ€ 
The  readoning  of  Bynkerslioek  upon  tlie 
while  that  of  Mornac,  Bouhicr,  and  Pothier 
to  sustain  it  Sec  Robertson  on  Successioiu 
^  Guier  r.  O'Daniel,  1  Binn.  R.  349,  nol 
R.  543 ;  Holyoke.  ».  Haskins,  5  Pick.  R.  20, 
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in  to  all  the  estate  of  the  deceased,  whether 
it  ivas  real  or  personal;  and  he  was  chargeable 
with  all  thc!  hurthcoH  and  debts^  due  from  bim.^  But 
inasmuch  as  tlie  succession  in  either  case  nii;;ht  be 
onerous,  as  well  as  profitable,  die  law  allowed  the 
heir,  whether  he  were  so  by  testameott  or  by  intes- 
tacy, to  renounce  the  inheritance  if  he  pleased ;  or 
he  mi*^ht  accept  it  with  die  benelit  of  an  inventory, 
the  e fleet  of  which  was  to  exonerate  the  heir  from 
any  farther  liabilitVi  than  the  amount  of  the  assets, 
or  projjerty  inventoried.'*  These  explanations  are 
imiKirtant  in  order  fully  to  understand  the  rea- 
sonings of  foreign  jurists,  and  to  apply  them  to  the 
present  subject;  for  the  civil  law  distinctions  every 
where  penrade  the  jurisprudence  of  continental  Europe. 
§  508.  It  will  Ini  at  once  seen,  that  the  executor 
under  the  common  law  in  many  respects  corres[innds 
u  itli  the  testamentary  heir  of  tlie  civil  law ;  and  that 


Uitt  in  Fniic9,  in  tko  Prortoccs,  which  tiv  gnverned  by  ih»  lattBOi^nUry 
Uw,  ftod  not  by  th»  Eonita  Law  (Droit  6cT%i)  tho  title  of  heiit  k  gtw^n 
only  U»  the  httn  bjr  hloodt  or  Iwifi  U  Iav,  tnd  Unit  the  tjiteipiitiiy  k^m 
arc  cmUcd  umvcinl  kgiUnos.  Bat  thk  dMiictaoii  is  mmt^y  hoqiIxm], 
ftod  ihtf  fame  nilat  are  apfktiedl  to  the  iiiiif«ml  kgataiieev  ti  to  Uie  hein 
bj  blood.  1  Dontt,  B.  1«  tit  1,  p.  557,  558*  Enkin^  in  km  riwtitiitee« 
BL  !2,  tit  2,  t  3;  pw  19&^  nj««  that  ia  SooUaml,  **  Hcntable  lubjeeti  am 
UioM  (iiiioiovablei)i  whkh  oa  the  dealh  of  the  proprietor  deieend  to 
the  heir;  and  notahlee  thoee,  which  go  to  exc^utonv  who  ire  on  ifiat 
aeoooot  eemitiiniw  ftyled  beredee  in  mobitiboa.  It  tnaj  be  alao 
oheerfid,  thai  Iheie,  vho  oadmike  to  gather  to  tod  dteihate  ainoiif 
are  jolereated  ia  the  aoeecaaioii  the  piofahle  eitate  of  a  pereon 
In  rirlne  of  a  aamiiiatieo,  eUber  hjr  the  teetator^  or  by  the 
l«4t*i  ftwftiefitly  fet  the  wiiie  of  eaeetiton,  hecaiiie  U  ii  their  office 
to  eieeiiia  the  kat  witt  of  the  dceeaaed.**  See  Id.  a  3,  tit  S»,  M»  % 
26L 
»  lIloaial,B.I,Utl,f4,a.3»l,p.J 
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the  administrator  in  many  respe 
the  heir  by  intestacy.  The 
between  them,  which  is  here  in 
sidered,  is,  that  executors  and 
no  right,  except  to  the  persons 
ceased;  whereas  the  Roman  1 
administer  both  the  real  estate  i 
and  all  the  assets  were  treated  as 
without  any  distinction  of  equ 
legal  assets.^ 

^  609.  From  what  has  already 
whether  testamentary,  or  by  intt 
property,    can  take  only    accord 
rei ;  or,  in  other  words,  he  is  no 
so  as  to  administer  the  estate  in 
unless  he  is  duly  qualified  acco 
pies,    rules,    and    forms  of   the 
respect,  he  does  not  differ,  eithei 
or  to  responsibilities,  from  an  hei 
able  at  the  common  law,  or  by  si 
debts  of  his  ancestor  or  testator 
reason,  that   a    power   to  sell 
given   to    an    executor,   cannot 
upon  due    probate  of  the  will   i 
the  property  is  situate,  and  sho^ 
lawfully   done  by    the    Lex  loa 
the    party    claims,    not    under   ; 
devisee,  in  trust  to  sell  it  for  th 
it  is    also    necessary  to  have   a 


I  1  Brown,  Civil  and  Adm.  Law,  §  344,  nc 
9  Sec  2  Kaims,  £q.  B.  3,  ch.  8,  §  3,  p.  33 
no,  111;  1  BouIIenois,  Observ.  17,  p.  242: 
dem.  Lewis  v.  Mc  Farland,  D  Cranch,  151. 
3  Wells  V.  Cowper,  2  Hamm.  R.  124. 
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will.  But  it  is  not  necMsaiy  in  the  latter  case  to 
take  cot  letters  of  administration,  although  the  devise 
be  in  trust  to  the  party  by  ilie  descrifJdOii  of  execu- 
tor ;  for  in  5uch  case  he  takes,  as  deTisee,  and  not 
as  executor;  and  his  title  is  under  the  will,  and  not 
under  the  letters  testamentary,* 

^  510*  But  in  regard  to  movable  estate  a  like 
rule  does  not  necessarily  prevail  in  foreign  countries, 
governed  by  a  jurisprudence,  which  is  drawn  from^ 
or  modelled  ujion  the  civil  law ;  for  movables  being 
treated  as  having  no  silus^  and  to  be  governed  by 
the  law  of  the  domicil  of  the  testator  or  intestate, 
the  title  of  the  heir,  taking  its  eflliict  directly  from 
that  law,  is,  or  at  least  may^  oonnstendy,  be  held 
to  carry  tlie  right  to  such  property,  wherever  it  may 
be  locally  situated,  in  the  same  manner  as  the  title 
would,  or  might  pass,  by  an  assignment  by  the  owner 
by  an  act  inter  vivos^ 

^611.  Lord  Kaims  seems  to  take  a  distinction 
betweeci  the  ease  of  a  testamentary  heir,  and  that 
of  an  beir  by  intestacy,  asserting;  that  the  nomination 
of  ao  executor  (kiusres  He  piabilibus^  or  funes  Jiducia- 
fius^)  by  die  iMtator  in  his  testament,  as  to  bis 
movables,  is  efl^ntal  all  the  wmrld  over,  ^tire  gentium, 
and  will  be  sustained  in  Scotland;  whereas  letters 
of  admimstratiOD  in  a  foreigo  country  are  sirictly 
territorial,  and,  when  gramiod  in  a  foreign  country, 
ai«s  not  recogoiaiNl  in  Scotland,  unkss  they  are 
eoofinned  there  by  a  proper  judicial  proceeding/     It 

sy  be  io;  but  Erskine  lays  it  down  as  dear  law, 


s  9  Kmiow,  Kqtiit/,  a  a,  ck  S,  (  4 

»Enk.lQfta3,tiL9,}2,» 

«  3  Kmam,  Equity,  E  a. ek  %  (3;  H  ^  4,|i. 917, 
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that  in  Scotland  neither  execute 
foreign  or  domestic,  are  entitli 
estate  of  the  deceased,  until  t 
confirmed  by  the  competent  Juc 
Lord  Kaims  meant  to  say,  was, 
ecutor  was  a  good  title,  jwe 
it  was  established  in  the  ni 
process  prescribed  by  the  law 
it  was  sought  to  be  exercised, 
of  universal  obligation.  And  so 
civilized  nations,  except  such, 
now  are,)  as  adopt  the  Droit 
fiscate  the  movable  property  of 
and  leaving  such  property  within 
^512.  In  regard  to  the  tit 
administrators,  derived  from  a  g] 
in  the  country  of  the  domicil  o 
to  be  considered,  that  that  title 
tend,  as  a  matter  of  right,  bej 
the  government,  which  grants 
property  therein.  As  to  movab 
in  foreign  countries,  the  title, 
all,  is  acknowledged  ex  comitak 
is  subject  to  be  controlled  or 
nation  may  think  proper,  with 
institutions,  and  its  own  policj 
its  own  subjects.  And  here 
reference  has  been  so  often  madi 
strength,  that  no  nation  is  under 
force  foreign  laws,  prejudicial  t 
to  those  of  its  own  subjects.     Pe 


J  Ersk.  Inst  B.  1,  tit  0,  $  27,  29.    See  Ro 
to  p.  273. 


xiir.] 


rOREIOK    ADMIIflSTilATIOFfS. 


865 


dying  in  one  country,  and  arc  often  deeply  indebtcnl 
foreign  creditors,  living  in  other  countries, 
wh«  r  *  arc*  personal  assets  of  the  deceased.  In 
such  it  would   be  a  great  hardship  upon  such 

creditors  to  allow  the  original  executor  or  admin- 
trator  to  withdraw  (hose  funds  from  tht*  foreign 
Itiy,  without  the  payment  of  such  debts,  and 
to  leave  the  creditors  to  seek  their  remedy  in  the 
icil  of  tlie  original  executor  or  administrator,  and 
perhaps  there  to  meet  with  ohstmctions  and  inequalities 
in  tlie  enforcement  of  their  own  rights  from  the  pecu- 
liarities of  the  local  law. 

^513*  It  has  hence  become  a  general  doctrine  of 
the  common  law,  n^cognised  both  in  England  and 
Americai  that  no  suit  can  be  brought  or  maintained  by 
any  executor  or  administrator,  or  against  any  executor 
or  administrator,  in  his  official  capacity,  in  the  Court?* 
any  other  country,  except  that  fronnvhich  he  derives 
authority  to  act  in  virtue  of  the  proliate  and  letters 
imentary,  or  the  letters  of  administration  there 
ited  to  him.^  But  if  he  desires  to  maintain  any 
suit  in  any  foreign  country t  he  must  obtain  new  letters 
of  administnition,  and  give  new  securiQr  according  to 
the  general  rules  of  law  presciibed  in  that  country, 
bafore  the  wit  is  brought.'    So^  on  the  other  hand,  if 

1  Bond  «. Gfihiiii,  I  H«rv,  Itm 

<  Plf0loii  9.  UL  lleWiUe,  B  Clirlt«  St.  Flo.  t,  lH;  Wbjrtc  «.  ftoM,  9 
Idolfw  8i  Bit  N«w  R,  106, 307 ;  Spntl  m  Barm,  I  n«cg*  Kcclc^  Kep. 
\;  Pnco  V.  Dowhuftlt  I  Uflm  &  Oraif, 76.  Tli«  Autiumtiei  to  this 
point  wn  now  txeeedliif tjp  mtoMirocts  «jid  entiftljr  oooeliiaivc.  See  Loe 
V.  MooTB^PilflMf  R.  103;  Twrton  ?,  Ptewir,JI  P.  Will,  »».  370} 
TiMVBt  •,  WatkiiWi  9  V«l  aS;  Aitj.  Creii.  r.  CodcerdV  1  ^*^<^^f  R*  l^s 
Bam  Ik  Cole,  AtMm,  R*  116;  Lowe  «.  nM^tMMdd.  R.  JOi ;  I  lliifg. 
Eecl  R.  08, Ml;  MidM'e  PleM.  177(101  edfL)}  Pettvick  v.  Mean,  1 
Crt0di,95D;  Dixoo*i  Bxecntoce  w.  ReoHi^  Bxaeiitofiv  3  Crmneb,  31!^, 
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a  creditor  wishes  a  suit  to  be  bn 
country,  in  order  to  reach  the  c 
testator  or  intestate,  situated  th 
ccssary,  that  letters  of  admiuistral 
taken  out  in  due  form  according  t 
fore  the  suit  can  be  maintained : 
administrator  appointed  in  anotliei 
there,  and  has  no  positive  right  to  < 
assets,  neither  is  he  responsible 
of  a  foreign  executor  or  administn 


323 ;  Kerr  v.  Moon,  9  Wheaton,  R.  565;  Arn 
R.  1G9 ;  Thompson  v.  Wilson,  2  N.  Hamp. ! 
istrator  v.  McCrow,  4  Randolph,  R.  158  ;  Gl< 
R.  493 ;  Stearns  v.  Burnham,  5  Greenleaf, 
Mass.  R.  514 ;  Borden  v.  Borden,  5  Mass.  B 
Mass.  R.  25G;  Langdon  v.  Potter,  11  Ma 
Thurston,  20  Martin,  R.  232;  Riley  v.  Ri 
Champlin  v,  Tilley,  Id.  303;  Trecothick  v. 
Ex  parte  Picquet,  5  Pick.  G5 ;  Holmes  v.  R( 
Smith,  Administrator  v.  The  Union  Bank  i 
518 ;  Campbell  v.  Tousey,  7  Cowen,  R.  64 
Stu.  284  ;  Atty.  v.  Bouwens,  4  Mees.  &  W 
Bell,  1  Keen,  R.  826,  829;  S.  C.  2  Mylnc 
occasion  Lord  Cottenham  said ;  "  That  an  c 
in  the  absence  of  a  personal  representative 
rcsentative  must  obtain  his  right  to  represi 
siastical  court  in  this  country,  has,  I  believe 
The  cases  of  Tourton  v.  Flower,  (3  P.  Wi 
Atk.  63);  Swift  v.  Swift,  (1  Ball  &  B.  326); 
ill,  (1  Price,  165);  Lowe  v.  Fairlic,  (2  Ma^ 
Sun.  &  Stu.  284);  all  proceed  upon  this,  th 
for  the  security  of  property,  will  not  admini 
deceased,  in  tlie  absence  of  a  person  autho 
and  that  tliey  look  only  to  the  judgment 
in  this  country,  in  granting  probate  or  let 
certain,  who  are  so  authorized ;  and  it  is  ii 
court  in  this  country,  has  granted  probate, 
provided  the  state  of  the  property  was  su( 
But  see  Anderson  v.  Gaunter,  2  Mylnc  & 
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new  administration  is  usually  admitted,  as  a  matter  of 
l^eoursc,  unless  some  sj)eeial  reason  intervene  to  ^nry  or 
>ntml  it ;  and  the  new  administration  is  treatrd  as 
lerelj  ancillary  or  auxiliary  to  the  original  fon'iga  ad- 
Qiinistration,  so  far  as  regards  the  collection  of  the 
(fTects  and  the  prt)per  distribution,  of  them,^  Still, 
however,  the  new  administration  is  made  subser- 
vient to  the  rights  of  creditors,  leg;itees,  and 
distributees,  who  are  resident  within  the  country, 
Inhere  it  is  granted ;  and  the  residuum  is  transmissible 
ho  the  foreign  country  only,  when  a  final  account  has 
been  settled  in  the  pro[>er  tribunal,  where  the  new 
administration  is  granted,  upon  the  equitable  principles 
adopted  by  its  own  law,  in  the  application  and  distri- 
bution of  the  assets  found  there.^ 


found  tuthoritjr.    Lord  Oottmiliani  hi  Tylor  v*  Bill,  SI  If jIdo  &  Cnif, 

J 10,  mmniffivUy  dbafififovod  of  iL    a  Buf^,  Corrnn*  on  Ccl*  tnd  For*  Iaw, 

^ch.Sa,  (5, !».  1010,1011,1012.     Mr.  Cti.  Wilworth,  m  McNftnmn 

Uwjor,  7  Piif»,  23fl,  911,  Mil,  thst  iilthoofh  a  foreign  adminifftnlor 

Qol  me,  be  might  be  itied  in  uiotlier  atate,  for  an  aceoitiit  of  tbe 

I  teceited  ai»der  the  Ibreign  adaakiiftration.    Qin  aach  a  dit clnction 

I  miiitaliied?«^Tbe  Saprome  Coart  of  tiio  United  Statea,  in  Vaughan 

[#.  Northii^  15  Fetert,  R.  1,  decided  againat  it  »S.  F.  Bond  e.  OnJiain, 

i  Htre,  R.  483 ;  Friee  w.  Dewbunt,  I  Mytne  dt  Oaig,70,8a  See  Preeieii 

Lord  MeUille,  S  aarke  dt  Finel  1%  II. 

>  Harvej  a.  Richarda,  1  Maaoti,  R.  3^\ ;  Sreveiu  r.  Otytfwi  11  Maw. 

.  9S6|  Ckae  of  Miller'^  Eatale,  a  Rawlc,  R.  m% 

i  FfMloii  w.  UM  Mdrine,  8  Clarke  ^  Finel  1%  14.  --See  Harvey 

fttebeide^l  Maeoo,  R^  381;  Devea  v.  Bogrletoii,  !^  Maaa,  R.  337; 

ef  Boileii  w.  Beftaloo,  9  Maaa.  R.  rt18,  :184;  Richania  i*. 

,0  Mmb.  R,  800;  Davea  a*  Heed,  3  PkrL  R.  t^;  llodker  v. 

fiDlfnatead,  6  Ftck.  R.  4t^1 ;  tHvia  v.  ISbw,  8  FieL  R.  475;  Jcnntaoo  v. 

10  Pick.  R.  77;  8tev«iia  f^.  Gajrbrd,  II  Maaa,  R.  !256;  Ceee 

tete,3  Rawls,  312;  amvilloa  e.  Ricbarda,  E.f*or.  13  Looilr 

nS.     lUfif  eeaaplioaied  qoeeHeot  mtf  grew  out  of  oHgtoal  and 

eiOif^  idnlaiMmieaii  eeme  of  viM  bete  been  auti^d  in  the  ceaae 

Mttveyt^  Rlelwrda,!  HaMw  R.  38Uaiid  Dewee  r  i  FicL 

ItL  IfML     Tbe  folkiWEiig  extimcl,  from  tbe  opimoo  of  >»  ifiatice 
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^  513  a.  In  England  "  it  is 
In  the  case  of  a  British  subject  i 
colonies  or  in  foreign  countries, 
istratiou  extends  to  all  the  persoi 
testate  wherever  situate  at  th 
whether  in  Great  Britain,  or  in  t 
country  abroad:  and,  indeed,  1 
Scarth  v.  Bishop  of  London  it  a{] 
intestate  dies  abroad,  not  having  | 
in  England,  but  only  in  the  dioci 
istration  granted  to  such  in  testa 
Court  of  the  Bishop  of  Lon 
effectual."  *     How  far  this  docti 

Parker,  in  the  latter  case,  deserves  an  attc 
there  arose,  how  assets  under  an  ancillary 
posed  of  in  cases  of  insolvency,  and  of  de' 
to  the  same  country,  as  the  deceased  debtor, 
posing  of  these  particulars,  said ;  "Thust 
out  touching  the  questions,  upon  which  i 
wliich  arc  of  a  novel  and  delicate  nature, 
tlo  not  appear  to  have  been  decided,  eithc 
the  Union.  We  wish  to  avoid  any  thing,  y 
conclusive  adjudication,  and  yet  are  of  of 
throw  out  for  consideration  the  results  of  ou 
[f  the  technical  difficulties,  upon  which  thii 
not  occurred,  but  the  estate  had  been  rei 
decree  of  distribution  for  a  proportion  had 
of  Lenox  and  Sheafe  had  been  ascertained  I 
ngs  to  a  suit  on  the  bond  had  been  the 
question  would  be,  whether  the  funds,  co 
administration,  should  be  appropriated  to  i 
might  be  regularly  proved  here,  notwithata 
that  the  whole  estate  was  insufficient  to  ] 
eifects  iiere  were  wanted  by  the  executor  i 
administer  the  estate.  It  has  !>een  conten 
because  the  administrator  has  given  bond  I 
tliis  were  the  original  administration,  and 

'  Whyte  V.  Rose,  3  Adolp.  &  Ell.  (Ne 
Bishop  of  London,  1  Hagg.  Eccles.  R.  685. 
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carried  is  not  perhaps  verj  clearly  defined ;  and  certain- 
ly, if  carried  fully  oui,   it  may  materially  tm|jair  the 


tliii  admiiliitiiSioBi  reqntrtt,  tfui  lira  Judge  of  Probate  ituJl 
settle  the  estate  tn  tBe  mam  way  uid  manlier,  &j  he  wou1d»  if  the  ori^md 
will  hefl  been  (droved  here.  With  reepeet  to  tlio  bond,  it  will  be  saved 
by  A  fkithflil  ftdininiitnition  of  tbtf  cstJitc  iU!cordtiig  to  Uw ;  and  with 
reepeel  to  the  eetlleroeot  by  the  Judge  of  Probate,  thii  town  he  und«r- 
flood  to  eutborlxt  him  to  require  the  Bdounktretor  to  account,  und  that 
the  duir  couim  of  pfoceedtngi  in  the  probate  o^co  tbmll  bo  obtenred* 
It  certainly  cannot  be  eowtnied  to  meant  ^^^^  ^  ^  ^^^^^sb  a  final  oeltle- 
ment  of  the  estate  ahall  take  place  here ;  if  it  did^  then,  if  tbfirc  i^crc 
00  debt!  here,  and  none  to  claim  oa  le^U^e^  or  neit  of  kin^  it  would  be 
oooaaaiy  fbr  all  tuch  to  prove  tbotr  right  and  rocetTe  their  dietributive 
vhorce  here,  optwithftandiog  the  flcttlcmcnt  muol  to  eueh  eaoe  be  made 
according  to  the  hiw»  of  the  couati>%  where  the  dociiied  liod  hie  dom- 
icil  But  wo  think  in  mich  eaeo  it  would  be  fery  clear,  that  tlj*?  nafrts 
collected  here  ohould  be  rf^miUed  to  the  foreign  eiectitor  or  adtiuiiiMlra- 
lori  Ibr  k  ■etmi  to  b#  a  well  Mtled  principle,  t^mt  the  di«tribytion  ia  to 
be  mode  oceordiiig  to  the  It  we  of  the  country,  whcrt;  thft  dcce&«ed  wot 
domiciled ;  and  if  any  port  ia  to  he  letained  for  dbtributioo  here,  it  will 
be  only  by  vtitoe  of  eonM*  eieeplioii  m  thli  general  rule,  or  hocaueo  the 
ptrtiee  interetted  eetk  their  nmiodr  hor« }  in  irhich  cooe  it  migltt  be 
wHIllii  Che  legal  diocredon  of  the  court  here  to  cauee  diMiibution,  or  to 
fiod^  tceording  to  the  circumilaDcee  and  conditioii  of  the  eetate*  An 
csetption  to  the  general  rule  growa  out  of  the  duty  of  every  government 
tod  lie  courti  to  protect  iti  own  citiieoi  in  the  enjoyment  of  their  prop- 
city  tod  the  recovery  of  tbetr  debti,  eo  for  oe  thie  may  he  done  without 
fkdoliog  the  equal  lighti  of  credilorv  living  in  a  foreign  country.  In 
nlttkfi  to  the  tflbda  fbuod  within  our  jurtadiction  ind  coUectiNl  by  the 
rid  of  oor  lawe,  a  rogtitl  to  the  Hghn  tod  !nten*tt>  of  our  cititeos 
foqialrit,  that  tboee  efeU  iboiild  be  ondt  taiwvrable  for  debta  due  to 
tbem,  in  a  j  on  propoftion  to  te  wMe  eetolo  of  the  ttecetoed  ojid  all  the 
ekioie  upon  it,  whatever  ibey  may  be.  tn  the  eevtrtl  eaeeit  which  have 
eoQi  before  thii  Coort,  where  ^e  legal  character  and  eUbcti  of  on  ao- 
eOlary  admintetratJon  have  been  eonaidered,  the  iotiinationa  have  been 
itroog,  that  the  tdmlalelimtor  hm9  ohall  be  held  to  pay  the  di?bu  duo  to 
our  eitixoiii.  The  eteoe,  Riehtfda  w,  Dntch,  Dewee^  Judge,  d^c«  v.  fioyl- 
HoOt  MietmeA  of  Boetoo  i^  Bcijrktonv  tod  Stevom  t.  Gaylord,  are  of 
thii  etenettTp  To  aQ  tboee  eteee,  bowevrr,  we  muet  eoppomi  the  Court 
hud  wfcrtRCO  to  a  eolveiit  Oftote,  and  to  eueh  eoee  there  aeeos  to  he  no 
qoailieii  of  tiMi  eofvtetiMn  of  ibo  prine^;  Ibr  it  would  be  but  an 
Idle  eboir  of  eourte^  to  order  the  preeeede  of  an  eelite  to  be  aent  to  t 
Ibretgo  country,  the  proriooe  of  Bengo!  for  Inetonce,  and  oblige  our  dt- 
MM  to  go  or  eeiid  Ihifo  fbr  dioir  dtbie,  wboo  no  pofitblo  pn^die* 

73« 


870 


CONFLICT    OF    LJ 


general  doctrine  as  to  the  neces! 
trations,  as  well  as  trench  upon 


could  arise  to  the  estate,  or  those  interested 

paid  here ;  and  possibly  the  same  remark  mi 

l>ayablc  to  legatees  living  here,  unless  the 

should  require  the  funds  to  be  sent  abroad. 

states  claining  payment  of  their  debts  of  tF 

be  put  upon  the  same  footing  with  citizens 

of  tlic  privileges  and  immunities  secured  to 

the  United  States,  is  a  point,  which  we  do  n 

doubt  the  courts  of  the  United  States,  havh 

enforce  payment  upon  the  principles  above  i 

gcstion  of  insolvency  of  the  estate.    There 

that  payment  of  debts  by  the  administrato: 

that  they  were  due,  and  an  allowance  of  hii 

bate  Court  witli  proper  notice,  would  bo  fail 

to  the  condition  of  his  bond,  and  would  be 

to  the  principal  administrator  abroad.    In  r 

within  our  jurisdiction,  belonging  to  an  iz 

person  having  his  domicil  abroad,  the  qui 

We  cannot  tliink,  however,  that  in  any  civi 

to  be  taken  of  the  accidental  circumstai 

within  its  territory,  which  may  be  reduced 

courts  and  laws,  to  sequester  the  whole  for 

or  citizens,  where  it  shall  be  known,  that  a! 

deceased  are  insufficient  to  pay  his  just  d( 

be  derogatory  to  the  character  of  any  gov< 

bankrupt  system,  foreigners  as  well  as  su 

and  share  in  the  distribution.    Without  doi 

whore  there  is  n  cessio  bonorum,  or  other  ] 

estates,  the  same  just  principle  is  adopted. 

law,  while  tliat  was  in  force,  and  no  reasc 

lioncst  and  judt  a  principle  should  not  be  a] 

estates  of  deceased  persons.    It  is  always 

persons  dying  within  our  jurisdiction,  h( 

that  is,  creditors  of  all  countries  have  the 

zcns,  to  file  their  claims  and  share  in  the  < 

then  a  right  in  any  one  or  more  of  our  citi 

creditors,  to  seize  the  whole  of  the  effects, 

claim  an  appropriation  of  tliem  to  the  pay 

sion  of  foreign  creditors.    It  is  said  this  if 

done  by  virtue  of  our  attachment  law,  in  r 

ing  debtor,  who  is  insolvent.    But  the  just 

tionabic,  and  its  application  ought  not  to  t 
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creditors  and  foretgu  goveracneiits*     h  it  meant  to  be 
ltd,  that  if  {lersotial  [iropcTty  is  itt  a  foreign  country 


<^,  vrfakli  do  QOt  eocne  wilh'm  its  oarpran  provMoni.  What  then  m  to 
b^  dood  with  the  efTbct^  CQllocted  bero  Monjcring  to  an  insolvent  cstntc 
in  &  foreign  countrj  ?  Shdl  they  bo  tout  home  in  order  to  be  appro- 
priated according^  to  tho  laws  of  that  country  ?  ThiJ  would  of\en  work 
great  iojuvticOy  and  alwaji  great  tnconvontcnce,  to  onr  own  citizenst 
wboio  dobti  migbt  not  ba  larg<»  ooough  to  boar  iho  expenae  of  pronng 
and  eolloctitig  thorn  abroad ;  and  in  coantricfl  wbcro  thero  la  no  provision 
for  an  equal  dUtributioOt  tho  pursuit  of  tliem  imght  be  wholly  fruitlena. 
A«  in  Groat  Britain,  our  cittz«na,  whoao  dobu  would  gtniifatly  be  upon 
aixiifde  contract,  luch  aa  bills  of  exchange,  protniaaory  notOB^  aocounti^ 
4e.i  would  be  poftpooed  to  crediiora  by  Judgment,  bond,  d^c.«  and  even 
to  oChor  dabia  opon  aitnpio  oontract^  which  might  be  praferrod  by  the 
execotor  or  adminiatrator.  It  would  aeom  loo  groat  a  atrotch  of  courteay 
lo  roqojre  the  c^Dcta  to  be  aont  home  and  oar  citisena  to  punue  them 
under  audi  diMdfmntBgea.  What  then  ahall  bo  done  to  avoid*  on  the 
one  hand,  the  ii^oadoe  of  t»kmg  the  whole  funda  for  the  uae  of  our  cit- 
isena to  tbo  prejadice  of  foreigneiai  when  the  eatato  ia  inaolvcnt,  and  on 
the  other,  the  eqnal  it^uiUce  and  greator  inconvenicnco  of  compelling 
our  own  citiioai  to  aoah  aalialbction  of  their  debta  in  diifUnt  countriee  ? 
The  proper  couiae  would  undonbtrdly  be,  to  retain  the  fbnda  here  lor 
a  pro  rati  dtatribotion  according  to  the  lawa  of  our  state  among  the 
eHbeoa  tbeteoC  having  regard  to  all  the  aaaota,  either  in  tlie  hande  of 
the  principal  admiotatiator,  or  of  the  adnilniatrator  here,  and  having  re- 
gard also  to  the  whole  of  the  debta,  which  by  the  lawa  of  ettlior  coun- 
try are  payable  out  of  iboee  aaaeta,  diaiegardiaf  any  Ihoclftd  pieftnaee^ 
which  may  bo  given  to  one  apecioa  of  debt  oter  anotlior,  eonaadoriof 
I  funda  here  aa  applicable  to  the  payment  of  the  JuJt  prepotioo  due  to 
own  citisena ;  and,  if  there  be  any  rvaidue,  tt  should  be  remitted 
I  the  principal  administrator,  to  be  dealt  with  according  to  the  taws 
'  hii  own  country,  the  iubjeeta  of  thai  conatfy,  if  there  bf^  any  injustice 
r  tneqnality  in  the  paymenl  or  diam'butiQO,  being  bound  to  suhnut  to  ita 
iwa.  The  only  objection,  whkh  can  be  tandi  to  ihia  mode  of  adjusting 
i  aoeillaiy  adminiatration  open  an  inaolveac  oatnie^  b  the  dilficulty  and 
delay  of  exeetiting  it  The  difficulty  wootd  noi  be  greater  tljan  in 
•etllii^  muiy  other  complicated  aiEuia,  where  many  peiaona  bare  inter- 
eata  of  diflbmit  kinda  ia  the  aanw  funda^  The  powem  of  a  court  of 
ehaaeeiy  are  cooipetenl  lo  embrace  and  aetije  alt  caaea  of  Usat  nature, 
etea  If  the  powen  of  the  Covrt  of  Prehaiii  are  not  ealBeiently  exteneive  $ 
which  however  la  not  ecrtaln.  The  adminiatrator  here  abould  be  held 
ta  ahow  f3tm  condition  of  the  oitaie  abread,  the  amount  of  property  anh- 
jecl  lo  drtlii  and  the  uoonnt  of  dobH,  and  a  distribmioQ  conld  be  mode 
opon  perfMy  fhir  and  e(|iiitible  prsoaiplea.    The  delay  wnnia  nndoobt- 
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at  the  death  of  the  intestate,  it  i 
thence,    and    administered    und 


cdly  be  considerable,  but  this  would  not  bi 
sending  our  citizens  abroad  upon  a  forlorn  h 
of  an  insolvent  estate,  or  paying  the  whole  c 
crty  without  regard  to  the  claims  of  foreig] 
bate  Court  has  not  sufficient  power  to  mal 
tnent,  a  bill  in  equity,  in  which  the  adnii 
principal  respondent,  would  probably  produc 
lime  and  opportunity  could  be  given  to  mak 
of  the  estate,  and  all  persons  interested  mij 
decree ;  in  the  mean  time  the  administrat 
remitting  the  funds  until  such  decree  should 
3  Pick.  R.  143  to  148. 

The  following  extracts  are  made  from 
Harvey  r.  Richards.  "One  objection  ui 
the  authority  of  the  Court  is,  that,  as  natioi 
butiou  of  tlie  property  according  to  the  law 
ity  rcfiuires,  that  the  distribution  should  be  i 
conscciucnce,  liowcver,  is  not  admitted ;  and 
ion  with  the  preceding  proposition.  The  rv 
according  to  tlic  law  of  the  domicil  of  t 
merely  upon  the  notion,  tliat  movables  hav< 
low  the  person  of  the  proprietor,  even  in 
true  sense,  that  personal  property  is  subject 
the  person  of  tlie  owner.  Nor  is  it,  perhap 
cd  hitcntiou  of  tiie  deceased,  that  all  his  pi 
according  to  tiie  law  of  the  place  of  his  d( 
posed  to  bo  best  acquainted  and  satisfied ; 
against  the  express  intention  of  the  decease 
that  intention  is  expressed,  would  give  it 
seems,  indeed,  to  iiavc  had  its  origin  in  a  c 
upon  the  general  convenience  and  necessii 
view  ttie  maxim  above  stated  flows  from,  rat 
Lion  of  that  policy.  The  only  reason,  wh^ 
foreign  laws  within  its  own  territory,  is 
ivhich  would  utiierwise  be  introduced  in  it 
nations.  Tlie  rights  of  its  own  citizens  w 
<ind,  in  many  instances,  totally  extinguishe 
and  sustain  the  doctrines  of  foreign  law.  1 
oration  is  un  illustration  of  the  perfect  Justic 
(jractice  of  nations.  A  person  may  have  m< 
various  countries,  each  of  which  may  hav 
cession.    If  the  law  rci  sit©  were  generally 
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luiiijstratioo  in  EDgkiod,  or  administered  in  England 
without  such  a  removal,  and  tn  eidier  case  be  obUga* 


loipoiiifeli  for  say  ioeb  pettoa  to  know  in  what  m&iui^r  hit  poperty 
would  !»•  diaLrtbuisd  »i  hm  diwtii,  not  onlf  from  the  uticrrtBititj  of  m 
jituftticin  frocn  ite  own  tnasitory  nature,  but  from  the  impnctieability  of 
knowios,  with  minute  accuracy,  iho  law  of  auccaMion  of  ovorj  country, 
la  wbicb  it  mi^ht  then  baf^ioii  to  bo.  Ho  would  bo  under  tbo 
bttmsamootf  if  be  mtlempted  to  diapoae  of  bia  properly  by  a 
lor  be  could  Defer  fofiee»  wbeie  it  would  be  at  bie  doatb.  Nay 
il  would  bo  m  tbe  power  of  bis  debtor,  by  a  mere  cbango  of  hie  own 
domicilt  to  deatroy  Ibe  beat  digeeted  will ;  ajid  tbe  accident  of  &  moment 
might  destroy  all  tbe  aitxiooa  pioviaiona  of  an  excellent  parent  for  bia 
wbole  fbmily.  Nor  ia  thia  all  Tbe  nation  itaclf*  to  wbich  the  deceaeed 
balooged,  augbl  be  eeiioiMly  aflbeted  by  tbe  loaa  of  bia  wealth,  fVom  a 
mnmentaiy  abeettce,ahlwqgb  hie  Inie  beme  wae  in  tbe  centre  of  its 
own  terrtbiry.  Tbeee  ate  gieal  and  eerioaa  erila^  pervading  every  claea 
of  tbe  cenmiiiiiqrf  and  equally  aJftetii^  eveij  civiUiad  uatiou.  But  ia 
a  maaitme  oatiom  dapeaidtug  upon  ile  eemaarae  Ibr  ii*  glorsr  end  iie 
reeeiuM,  tbe  maaebief  would  be  iacaleutable,  Tbe  cmmmq  and  apoo- 
taueoue  ooneaBl  of  uallaBi^  lburelbre»  eatabljabed  thia  rule  Ibcn  the 
uobleal  policy,  the  promotioo  of  guueiml  eoofenieiioe  and  bapptoeia,  and 
tbe  atoiding  of  dietreaatng  difiealliei»  equally  aubeenife  of  tbe  publk 
^ety  and  prirate  enleifiriee  of  alL  It  iSowed  ftooi  tbe  aaine  apirit*  thai 
dictated  judicial  obedlaoee  to  tbe  foreign  i  (WiHiiiiioiw  of  tbe  e4oiJialty . 
vieiamtodtiiie  obtmto,  daoiae  peHmMiQU  «ieiaiiai»k  tbe 
I  of  tbe  eif  ilind  world  ou  Ibie  aubjeet  Tbeie  oau  be  ao  pte* 
tencc,  that  thii  aaiue  geoerai  ioeeuvenieiiee  or  embarfaaapeot  attenda  tbe 
dtatrtbuiiau  of  fofeiga  eibeia  acoording  to  tbe  foreign  law  by  the  tribu- 
nala  of  tbe  eountrf ,  where  tbey  are  eituale.  Caaoe  have  been  already 
atatedt  in  wbieb  ^eel  innimtanieuoe  would  attend  ibe  eetabHafament  of 
eajr  nile»  eaekidi^g  eueb  dIttibutioQ.  It  may  be  adnllftad  alao,  that 
tbere  are  eaee%  in  wbicb  it  would  be  bigbly  oonfeaient  to  decline  the 
juriedietioo  and  rrout  tbe  partiea  to  tbe  fonini  doiakUlL  Where  there 
uro  no  eredjioa  berot  and  no  beiie  or  legeleee  here,  but  all  are  leaidest 
abmadt  tbere  nan  be  no  doubt,  thai  a  eourt  of  eqitiiy  would  direct  tiie 
remittance  of  tbe  property  upon  tbe  appHeation  of  any  oempalcnt  paity. 
Tbe  correct  rank  of  tbuae  enanderaStae  upon  prineipln  would  acimi  to 
buitbat  wbetber  tbn  Oouilbaraongbllndeemediilributionor  rrtmttiie 
proper^  abioad,  ie  n  nanei^  not  of  jufWiBliant  but  of  judicial  diacretioa, 
upon  tbe  paftkulBr  cifnmnenineen  of  each  caae ;  that  there 
to  be  no  univenal  rule  upon  tbii  euljeetj  but  that  every  nation  ii 
bound  to  lend  the  aid  of  iia  own  tribunale  for  the  purpoee  of  aoforcmg 
the  rigbu  iit  all  peteona,  bavuig  a  Ittle  to  tbe  fund,  when  auch  interfersnee 
wiU  not  be  prodnctivi  of  tiquiticu  or  Anoanreaiencu,  or  conflicting  aqn^ 
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tory  upon  the  foreign  governme) 
title  to  the  property  ? 

tics.  It  is  farther  objected,  that  a  rule,  w] 
cation  upon  the  particular  circumstancee 
to  be  considered  a  safe  guide  for  general 
affords  no  solid  ground  for  declining  the  j 
infinite  variety  of  cases,  in  which  no  gen 
laid  down,  as  to  legal  or  equitable  relief 
before  judicial  tribunals.  In  many  of  the 
the  subject-matter ;  and  where  a  general  r 
each  case  must,  and  indeed  ought  to,  reel 
stances.  The  uncertainty,  therefore,  is  ni 
longs  to  many  other  complicated  transact! 
law  administers  relief  ex  toque  et  bono, 
more  pointedly  to  a  class  of  cases  like  tl 
settling  the  accounts  of  the  estate,  ascei 
are  sperate,  what  desperate,  and,  finally  ai 
to  be  distributed,  and  who  are  the  next  of 
add  to  our  embarrassment,  we  are  told,  t 
cign  executor  to  render  any  accounts  in  ou 
this  cannot  be  done,  if  he  is  not  here ;  1 
ministrator  here  cannot  be  compelled  to  a 
for  all  the  assets,  which  he  has  received  u 
And  if  the  foreign  executor  chooses  to  ]u 
account  of  the  foreign  funds  in  his  handi 
hero  to  ascertain,  whether  the  funds  are  ^ 
of  debts  or  legacies,  or  not,  he  has  no  rigl 
fuses  to  remit  the  assets,  and  distributes 
legally  claim  them.  And  as  to  settling  t 
arc  tlie  distributees,  there  is  no  more  diffi 
in  many  cases,  arising  under  the  ordinal 
these  objections  are,  in  fact,  reasons  for  < 
diction  in  particular  cases,  rather  than  n 
the  jurisdiction  itself.  It  seems,  indeed, 
sel  for  the  defendant,  that,  if  there  be  no  f 
be  the  duty  of  the  Court  to  grant  relief 
here.  Yet  every  objection,  dready  urgec 
force  in  that,  as  in  Uie  present  case.  Th 
tributed  according  to  the  foreign  law  of 
same  difficulty  would  exist,  as  to  ascertai 
and  the  assets  and  distributees  entitled  i 
case  now  put,  the  administration  here  wot 
tion,  whereas  in  the  case  at  bar,  it  is  only  t 
istration.     I  have  no  objection  to  the  us 
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^  514.  But  although  an  executor  or  admimstratoft 
api>oiDted  in  one  state,  is  not  in  virttJe  of  such  appoint* 
ment  entitled  to  sue,  nor  is  he  liable  to  be  sued,  in 
his  oflicial  ea]>arii)  in  aii}'  other  s»tate  or  country; 
yet  iliere  are  many  other  questions,  which  may  re- 
quire consideration,  and  in  which  a  conflict  of  laws 
may  arise  in  diflferent  countries.  In  ihe  first  place, 
let  us  supjKise,  that  an  executor  or  adnjiuistrator 
should  go  into  a  foreign  country,  and,  without  there 
taking  out  new  letters  of  administration,  should  there 
collect  prop(*rty,  effc^cts,  and  debts  of  Im  testator  or 
intestate,  found  or  due  there;  the  question  might 
arise,  whether  he  would  not  thereby,  to  tlie  extent  of 
his  receipt  and  collection  of  such  assets,  be  liable  to 
be  sued  in  the  courts  of  that  country  by  any  creditor 
there.  Upon  general  principles  it  would  seem,  tliat 
he  would  so  be  liable  ;  and,  ui>on  the  principles  of  the 
common  law,  be  would  be  liable  as  an  executor  de 
m  forty  or  person  intermeddling  with  such  assets 
ilbout  any  rightful  authority,  derived  from  the  local 


tliij«  u  indietUfig  •  diitiocuoo  in  fict  u  to  tlie  object*  of  tbit  A\i* 
f^TVDt  atltntaMUmtiofisi  but  wo  ^lould  gujird  oursdvea  igiijut  llie  coo- 
clitfioa,  thai  th«rtfor«  Utere  ii  %  dittineticm  iii  law  m  to  the*  rights  of  par- 
tiii.  Tll«rt  &•  BO  mafpc  in  worda.  Each  of  Iboto  idmrnbtratian*  nuy 
hm  pfoptiij  eoQtiderocl  aa  a  pnncipal  oo^  with  fdefcnce  to  tiic  Umita  of 
ha  ojccliuiTo  authorttj ;  aod  oach  tnlgfat,  oiidtr  ciWoaiitaiicot,  JuMljr  be 
dosoed  an  ansiiiaijr  a^miiiiitratioii.  f f  Ibe  botk  of  the  property,  aod 
all  Cba  hrifi  and  IcgalMi  and  oradilort  were  berc,ajid  Iho  foreign  aiimia- 
iitnUkm  vm  onJ^  to  rveotar  a  few  inconaiderablo  ebuiBai  iliat  would 
Bioat  ooneetljr  tM  dcwominalad  a  mero  auxiliary  admiaistration  for  the 
kwifteia]  oaa  of  tbo  ptrtki  Imt*,  altboiigli  the  domkil  of  tlie  inuitor 
wmm  abroad.  Tba  eosfoiso  eaaa  woiald  of  oouno  produce  an  oppoatto 
roaulL  But  I  am  j«t  to  Wtra,  what  pocitbk  difibroocQ  it  can  make  in 
tilt  figlila  of  partial  boforo  tho  Court,  whether  liie  aJminiatiatjun  be  a 
prlM^  or  ao  auxtltaiy  admiaiitiatiotu  They  muat  ctand  upon  the 
r  of  te  law  to  adniiiiilir  or  deoj  ftt\M^  iiader  all  lIm?  circuu^ 
of  teir  etoo,  tad  oot  vpoo  a  inero  tgdUdetl  diatinctioti  of  very 
OfifitL**  Harrey  e.  Riehaidai  1  MoiOQ,  R.  981.  Bee  also  Ora- 
rilioor*  Rtehaid*!  Ea*or.  13  L<oiik.  R.  VBSSk 
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authorities  under  a  new  grant  ( 
For  it  would  not  lie  in  his  mi 
had  rightfully  received  such 
not  rightfully  receive  them  ei 
would  be  quite  a  different  quest 
nient  of  any  such  debts,  or  th< 
property  or  effects  to  him  by  the 
jjcrsons,  owing  or  possessing  t 
valid  payment  or  discharge  oi 
from,  or  would  confer  any  ti 
such  executor  or  administra 
any  executor  or  administrator, 
ed  in  such  foreign  state  or  o 
die  right  or  tide.*  Upon  that  i 
room  for  discussion  and  doubt, 
has  1x?en  asserted  in  some  o 
luidcr  the  common  law.^  For  i 
that  the  probate  grant  of  lette 
letters  of  administration,  in 
authority  to  collect  the  asset 
intestate  only  in  that  country, 
the  collection  of  assets  in  forei 
would  be  to  assume  an  extr* 
or  authority,  and  to  usurp  the  f 
local  tribunals  in  those .  matters. 


^  CaFiipbcU  17.  Tousey,  7  Cowen,  R.  64. 

2  Preston  r.  rx)rd  Melville,  8  Clarke  &  1 

3  Dooliitlo  r.  Lewis,  7  John.  Ch.  R.45,  ^ 

4  Sec  Pond,  Administralor  r.  Makepeac( 
Lord  Melville,  8  Clarke  &  Finell.  1,  la, 
Bouwens,  4  Mecs.  &  Welsh.  171,  100, 191, 
Ahinger  said  ;  "  W^halover  may  have  beex 
of  the  ordinary  to  grant  probate,  it  is  clear, 
and  can  be  exercised  in  respect  of  thosi 
have  had  himself  to  administer  in  case 
therefore  have  been  so  situated  os  that  h 
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^the  objectioti  to  say,  that   the  effects   of  the  testator 
nr   intestatr    are   assets,  wherever  they   are  situated, 
whether  at  home  or  abroad  ;  and  that  such  effects^  as 
in  a  foreign  couutrj  at  the  time  of  the  death  of 


^ 


pioi  iisnt.  As  to  the  locality  of  many  deteriptlont  of  efiectfl^  bouM- 
iU  moA  tDorMe  goods,  for  InsUuiee,  there  never  could  be  anj  di«]>ute. 
Hot  to  fRTfreol  conffktmg  jurisdictions  t>elweeti  diSeretit  ordinaries,  witli 
respect  to  cboew  in  action  and  titles  to  property « it  waa  established  as 
law,  that  jtidgmeol  debia  were  aaseta,  for  tJie  purposes  of  jurisdiction} 
where  the  judgment  is  recorded;  leases^  where  the  land  lies^  sp<H:islty 
^  whenr  the  insfntmcnt  hapfveits  to  he ;  and  simple  eontiact  debtSf 
Ike  debtor  raeides  at  the  tuna  of  the  tsetator'e  death  i  and  it  was 
deeiM,  that  as  bilb  of  eichaoge  and  pfonkiovy  notes  do  not  alter 
Ihe  nature  of  the  simple  eontnat  debts,  bnt  are  merely  eWdencee  of  tillof 
the  debts  due  on  thsee  lastrumeots  wete  assets^  where  the  debtor  lived, 
and  not  where  the  iastrtraieut  was  found*  tn  truths  with  respect  to  simple 
coBtiact  debis,  tbe  only  act  of  administnition,  that  could  be  performed  by 
the  ordinary,  would  be  to  recover  or  to  receive  payment  of  the  debt,  and 
thai  would  be  done  by  him,  within  whose  jurisdiction  the  debtor  happened 
to  bt*  Thieo  dMa^kos  being  well  established,  it  seems  to  follow,  tliat 
no  ordinary  in  Kngland  could  perform  any  act  of  admlmstrfition  within 
his  diocese,  with  respect  to  debts  due  IVoro  persoiis  fesident  abroad,  or 
arWi  fiipicl  to  ihsfSi  or  iaisicet  in  foreign  funds  p&yabte  abroad,  and  in* 
cspahle  of  boyif  tnuwfbrrsd  here ;  and  therofon^  no  duty  would  be  paya- 
ble on  the  probate  or  letters  of  administration  in  respect  of  such  eiects. 
But,  on  the  other  hand,  it  is  clear,  tliat  the  ordhiary  eottld  administer 
all  ehatlsls  wiihttt  his  jurisdiction;  and  if  an  Imtemiwat  tsereatadof 
a  aballsl  Batars»  capable  of  being  transferred  by  acta  dooe  heie,  and 
sold  fhr  mooiy  hers,  thsrs  is  no  reason  why  the  ordinary  or  hie  ap^eia- 
las  sboold  iMt  aJwlsirtSi  thai  spscies  of  pfopetty.  Soeb  an  innniiiisni 
is  4a  sUbeiasalMihlo  ehsltsl,aDd  follows  the  Balntt  of  etbtr  chattels 
as  to  ths  jnrlsdictioa  to  grant  prohatA  In  this  case,  assuming  thai  the 
fbra&fii  govenuieols  are  liable  to  he  sued  by  the  legal  holder,  there  is 
no  oosflict  of  Bothorities ;  Ibr  Ihekf  fovemmeots  anr  net  locally  within 
the  jmisdietlQBi  nor  «n  bo  sued  herw;  and  no  aci  of  admtnistiBtioo 
can  be  psilbflasd  hi  this  eoonHy*  oaeept  in  the  dtocswi,  where  the 
ImmuDrnts  are,  which  may  be  dsalt  wttl^  aad  the  swQoy  rooeited  by 
llisir  sale  in  thta  country.  Let  lis  soppece  ths  Omo  of  a  peison  dying 
abroad,  all  whoas  pfopeily  in  Eoglaiiil  eooaisls  of  ^noign  bilW  of  ex* 
ehanga,  payabls  to  order,  whMi  hills  of  wcehajife  are  well  known  to 
bo  Iho  subject  of  eomoiereo,  and  to  bo  laaaJly  sold  on  thir  Royal  Es* 
The  only  act  of  admlQiatfation,  which  his  sJoiiiiieliator  ceold 
Iwmi  would  bo  10  sail  dbe  baU  and  appfy  te  mm&f  lo  His 
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the  testator  or  intestate,  althc 
are  wholly  administered  there 
equally  assets.  Doubtless  this  i 
tion  is  not,  whether  they  are  ai 
is  clothed  with  authority  to 
this  must  be  decided  by  the  lo( 
they  are  situated ;  for  the  origi 
no  extra-territorial  operation.^ 

^  514  a.  In  the  next  place, 
executor  or  administrator  app 
where  his  testator  or  intestate  c 
foreign  country,  and  should,  wi 
letters  of  administration,  collect 
country,  and  bring  them  hom 
which  he  had  received  his  orij 
tary,  or  letters  of  administratio 
arise,  whether,  in  such  a  case, 
account  in  the  courts  of  the 
assets,  which  he  had  so  received 
try,  in  the  same  way  and  u 
stances,  as  he  would  be  liable  t 
he  had  received  them  in  the  1 
words,  whether  they  would  co 
home  assets,  which  he  is  bound 
which  he  is  liable  to  account   u 


payment  of  his  debts.    In  order  to  make  t 
ho  must  have  letters  of  administration; 
tliem,  if  they  are  improperly  witliheld  froi 
of  administration,  (for  even  if  there  were 
an  established  rule,  that  an  administration 
where  the  suit  is  instituted):  and  that  t 
must  be  stamped  with  a  duty  according 
bills,  tlie  case  of  Hunt  r.  Stevens,  is  an 
Doolittlc  V.  Lewis,  7  John.  Ch.  R.  45,  46,  < 
Ch.  R.  153. 
^  Attor.  Gen.  v.  Dimond,  1  Cromp.  &  Je 
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miuistratton^  accorcliiig  to  the  domestic  laws.  It  has 
been  saidf  that  the  assets,  so  received  aod  collected, 
are  to  be  so  adiiimistered  and  accounted  for,  as  home 
aisets,  by  such  executor  or  administrator.  And  the 
doctrine  laid  down  in  an  ancient  case  is  relied  on 
for  this  purpose;  where  it  is  asserted  to  have  been 
held  by  the  Court,  that  *'  if  the  executor  have  goods 
of  the  testator  in  any  j»ari  of  the  world,  they  shall  be 
charged  in  mspect  of  them ;  for  many  merchaots 
and  other  men,  who  have  stocks  and  goods  to  a  great 
value  lieyond  sea,  are  indebted  here  in  England : 
and  (fod  forbid,  that  those  goods  should  not  be  liable 
to  their  debts ;  for  otherwise,  there  would  be  a  great 
defect  in  our  law*''  *  Now«  this  langtiago  in  its  broad 
imparl  is  certainly  unmaintainable  in  our  day ;  for  it 
gom  to  the  extent  of  making!:  ^  domestic  executor 
or  administrator  liable  for  all  assets  of  the  testator 
or  iflteetate,  which  are  locally  situate  abroad;  al- 
though, as  we  have  seen,  be  has  not  in  virtue  of  llie 
domestic  tetters  of  administntiofi  any  authority  to 
collect  them,  or  to  compel  payment  or  delivery  tlicre- 
o(  to  himself.'  But  the  circumstances  of  the  case 
called  for  no  such  dotrtriue.  The  case  was  of  a  tes^ 
tator,  who  died  in  Ireland,  and  the  defendant,  who 
was  his  executor,  collected  and  administered  in  Ire- 
land certain  property  of  the  deceased.  Afterwards 
be  came  to  England,  and  was  sued  there  by  a  cmdi- 
lor  as  executor;  and  the  quoition  arose,  wbetber  be 
was  Kable  to  the  creditor  in  such  suit  for  the  assets 
collected  and  received  by  him  in  Ireland  under  the 
admiiuAration  there.     With  refefeoeet  tbeiefore,  to  the 


1  thmia3ifyCtm^^COktU4Sf,tBi9*C,€m  3m^S$i€imd  aad  tpu 
pfvrsd  •ko  id  EvmiM  t.  Tstsiin,  0  Strf .  it  R.  253,  SISO. 
*  Ante,  f  314. 
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actual  facts  of  the  case,  the 
tion  did  arise.  But  according 
taincd  in  England  in  modern  tii 
liable  to  be  sued  in  England, 
ters  testamentary  taken  out  in  ] 
not  for  the  assets  received  am 
land  under  that  appointment.* 
case  may,  therefore,  well  be  ( 
aspects.^ 

^  514  6.  Some  of  the  Ame] 
the  length  of  recognising  to  i 
trine  asserted  in  this  case; 
a  foreign  executor  or  admii 
having  received  assets  in  the  i 
to  be  sued  here,  and  to  ace 
notwithstanding  he  has  takei 
of  administration  here,  nor 
positively  settled  in  the  fore 
trine  asserted  in  these  courts 
eign    executor   or   administrati 


I  Ante,  §314;  post,  §515. 

9  "If,  afler  such  administration  shall  hi 
should  remain,  and  it  shall  appear  that  the 
Scotland,  to  which  it  was  devoted  by 
for  the  Court  of  Chancery  to  consider  whe 
not  to  be  paid  to  the  pursuers,  for  the  pv 
performance  of  sucli  trusts ;  and  in  consid 
tion  ought  to  be  paid  to  the  authority  undc 
appointed  trustees,  and  the  consent  which 
premature  to  decide  that  point,  it  being  at 
there  will  be  any  surplus  of  the  personal  ( 
will  be  the  amount  of  it,  and  no  declaratic 
sion  would  be  binding  upon  tho  Court  of  < 
tion  the  property  in  England  is  placed  by 
stitutcd."  Preston  v.  Lord  Melville,  8  Cli 
3  Swearingen's  Ex'ors  v,  Pendleton's  E; 
Evans  r.  Tatem,  9  Serg.  &,  Rawlc,  252,  2 
Cir.  R.  337;  Campbell  r.  Tousey,  7  Cow« 
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as  exectitar»  for  all  the  asaetBf  which  he  still 
retains  in  bb  hands^  or  wtiich  be  has  ex{)eud- 
ed»  or  disposed  of  here,  unless  expended  or  dis* 
posed  of  bere  in  ih^  doe  course  of  admiois- 
tratJoo,  whether  they  were  received  here^  or  in  the 
ftmign  countrj,  although  he  ban  not  taken  nut  any 
oew  letters  of  admioistratioa  hereJ  There  is  very 
great  diflicutty  in  sup|K)rttng  tliese  decisions  to 
the  extent  of  making  the  foreign  executor  or  ad* 
mintstrator  liable  here  for  assets  received  by  him 
abroad  in  his  representative  character,  aiid  brought 
here  by  him.  If  a  foreign  executor  or  administrator 
cannot  sue  in  his  representative  ohaiacter  in  another 
atate  for  the  assets  of  the  deceased  situate  there 
without  new  letters  of  adtninistration ;  because 
be  derives  his  authority  solely  from  a  foieigB 
government,  which  has  no  authority  to  confer  any 
fight  upon  him,  except  to  collect  and  receive  the 
naets,  found  within  its  own  territorial  jurisdiction, 
and  to  which,  ilierefore,  he  is  proj)erly  and  directly 
responsible  for  the  due  administration  of  the  assets, 
actually  collected  and  received  in  mich  foreign  coun- 
try  under  ita  exclusive  ap[)ointment,  it  is  not  easy 
10  percaive,  bow  he  can  be  suable  in  such  state  for 
such  assets  in  his  hands,  received  abroad  by 
him  under  the  sanction  of  the  foreign  adminis- 
tration^ and  by  the  authority  of  the  foreign  govern- 
meot,  to  which  he  h  thus  accountable  for  all  such 
assets.  One  of  the  learned  Courts,  however,  which 
decided  the  pint,  seetnii  to  have  taken  it  for  granted, 
tliat  a  foreign  executor  or  administrator  was  of 
coiiiia  suable  beie  for  all  aaaeis  fomid  in  his  bands. 
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t*  If  a  foreign  executor  "  (said 
to  be  sued  here,  of  which  we 
be  no  question,  he  must  from  ti 
c3Lsej  prima  facicj  be  responsible 
are  shown  to  have  been  in  his 
state.''  With  great  deference 
point  to  be  established  by  some 
ed  upon  the  principles  of  inte 
generally  recognised  by  fore 
uniform  established  doctrine  o 
this  subject  in  modern  times, 
ceedingly  difficult  to  cite  any 
the  common  law  in  support  of 
no  authority  could  be  shown 
On  the  other  hand,  there  an 
thorities,  which  indicate  a  ve 


^  In  tho  coses  of  Swearingen*B  Ex'ors 
Rawlc,  380,  392,  and  Evans  v.  Tatem,  9 
Supreme  Court  of  Pennsylvania  contente 
the  doctrine  in  Dowdale*s  Case,  (6  Co.  R 
soning  on  the  subject. 

2  Tlie  very  recent  case  of  Fay  v.  Have 
point.  See  Selectmen  of  Boston  v.  Boyli 
0,  Jones,  3  Mass.  R.  514;  Davis  v.  Estey, 
3  Pick.  R.  128 ;  Doolittle  v.  Lewis,  7  Johi 
ministnitors  v.  McRae,  1 1  Louis.  R.  57 
men  of  Boston  r.  Boylston,  2  Mass.  R.  S 
in  delivering^  tlie  opinion  of  the  Court,  a 
the  testator  died  in  England,  and  that  adn 
fiia  estate  to  tho  defendant  cum  testament 
took  out  ancillary  letters  of  administration 
was  brought,  and  in  respect  whereof  he  n 
the  plaintiffs  for  tlie  assets  both  in  England 
Probate  has,  in  this  case,  proceeded,  i 
proceed,  according  to  tho  powers,  which 
statute.  lie  can  exercise  no  other  po' 
respondent  administration  on  the  estate 
this  government,  witli  the  will  annexed, 
to  the  administrator,  is  over  the  estate  Ij 


cHrxfrri 


FOREIGN   ABMlKISTmATIONS. 


889 


The  modero  English  authorities,  are  to  the  same  ef- 
feet*       They    fully   establish    the    doctrine,    that,    if 


Joafe  m  to  i«ttto  tb«  aM  Mitt.  Wimt  cstolo  ?  Q8«rlf,I  tbiaJr^  tbD 
0iUt«  ifing  in  thk  govertixMOt  And  it  itiU  neitli^f  eooskt  witli  tlie 
tatentjoo  of  iho  tefitUtor«i  nor  the  |mrpc0Ci  of  jutftice,  beoauM  tlie  ad- 
mtniitntor,  with  iho  wiU  8tui6x«d,  i«  bere,  to  pcocoed  upon  the  fie  lion, 
(ImI  by  bt«  rcUtioo  to  tbo  teitilor,  in  the  Mioe  capacity,  in  Eogkiid* 
m  ooghi  to  consider  all  tiio  aawts  poweied  by  him  liiore,  aa  th€ 
eaCili  of  tbt  t«tator  lyiuf  io  thb  got •nuneiit  *,  b^cauae  the  eat&te  by 
tbi  atatnte  aobj^ctied  to  Hie  eontrol  of  tbo  coan  of  probate,  aod  to  bo 
•etllod  by  H,  vraa  tbal  wbich  wiu  lying  bort  before  grantifig  the  lettera 
of  adminialntioo.  To  thai  and  to  that  only,  do  tho  words,  and,  aa  1 
think,  the  meaning  of  the  legislature  extend*  The  argttment  from  the 
inconvenieficea  ef  admitting  the  oooatnictjon,  for  wbicb  the  counael 
te  the  appetianta  have  contended,  ie  itmog  and  irresistible,  h  may 
fsuoiiabkj  be  preanoiedi  that  the  targeet  pan  of  the  tectatoi'a  eatale 
Itee  io  the  eovntry,  vbere  liie  orlfinal  administration  ia  gmnted ;  aad 
thai  there  atao  b  the  grenleet  portion  of  claims  upon  it  For  what  purpoee 
of  utility  ia  the  property  to  be  tianaported  to  a  distant  r^gio^  and  thoeo 
Io  whom  it  batonga  compelled  to  follow  it,  for  the  satisfiiction  of  their 
I?  The  expenee  and  tjouble  of  inch  a  procedure,  while  wholly 
oould  not  fkil  to  be  oomidefible.  Suppoeo  an  Englinh 
of  great  fmvperty  and  extonaive  dealmga  to  have  been  the 
eoppoee  thie  property  to  be  principally  in  England,  but  por- 
lione  of  it  to  be  lelt  tn  ae? enl  fbreign  coooti iea,  and  tliat  the  adminis- 
trator appointed  there  goee  to  ootlect  tt,  and  aeeka  the  aid  of  the  foreign 
govemmeoii  for  thai  pnipoee ;  aod  they»  under  preleiice  of  giving  thk 
lid,  cUim  an  aotbority  of  drawing  within  their  jurisdiction  all  the 
pereooal  property  of  the  leetator,  and  all  those,  wbi>  have  demands  upon 
it,  or  are  iniarteled  Is  iti>  All  ihoee  govemmeota  aie  independent  of 
each  olberi  and  wbal  ie  to  eilnbliah  a  right  t^  preeodenco?  The 
ooiuuietteinetit  of  a  prooeentioii  F  How  ia  this  to  be  bnowti  ?  How 
«•  the  other  anthorittea  to  be  eootroUed  ?  If  this  is  to  be  the  construction, 
who  will  beeocw  botuid  Ibr  ibn  adsaiiiiitnilor?  B^  what  meane  can 
the  liability  vf  tbe  adndfibilfmtar  and  bla  eoreilee  be  known  ?  tn  terma 
Ibey  only  guaranty  the  aeitlemeni  of  the  estate  lying  within  the  com- 
moiiweaJth ;  bot  in  eflbct,  if  this  cooitnictioo  be  admitted,  estate  lying 
in  every  pan  of  the  globe.  Ii  is,  in  our  opinion,  hnpaaaible,  thai  such 
eonid  bftft  be«D  tbo  iotoatloo  of  tbo  legialntare.  There  are  innamefft- 
bU  mber  ineeoeeoieoeoov  vbidi  ndgbt  be,  but  which  it  is  uuumgaoaaiy 
abonldbe  pointod  onL"*  tn  Goodwm  r.  Jones,  S  Mass.  R.  514,  519, 
390,  Mr.  Chief  loaliee  Paieona  in  deltvenng  the  opituon  of  the  Conn 
said ;  **  When  any  peiaoo,  an  Inbabitaot  of  another  state,  shall  die  intestate, 
but  leaving  real  eoiate  witbin  lUa  Commonwealth,  if  adminietration 
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a  foreign   executor  or  admii 
mits  property  here,  which  he 


should  not  be  granted  by  some  judge  < 
the  estate  lies,  there  would  bo  no  legal 
deceased  to  avail  themselves  of  his  rea 
debts  due  to  them.  Therefore  to  prev 
tration  in  such  case  must  be  granted  by 
the  administrator  so  appointed  will,  by 
tration,  and  of  the  laws,  also  have  the 
chattels,  rights,  and  credits  of  the  intesl 
And  if  a  foreign  administrator  of  thai 
administration  of  his  personal  estate  hei 
tratore  of  the  same  goods  of  the  mum 
other,  and  deriving  their  authority  fron 
which  cannot  be  admitted.  But  the 
cannot  divest  the  foreign  administrate 
in  him;  and  the  necessary  inference 
be,  or  be  not,  granted  in  this  state 
anoUier  state  cannot  legally  claim  any 
tostotc,  which  are  subject  to  an  adminia 
it  is  no  objection  to  this  reasoning,  I 
simple  contract  arc  to  be  considered  as 
if  the  position  be  admitted,  contrary  tc 
Iiis  Executor  (page  46],  where  it  is  si 
notabilia  where  the  debtor  lives:  yet 
judgment  on  such  contract  in  this  sti 
lands,  which  certainly  in  their  disposil 
control  of  the  laws  of  the  Common fi 
statute  relating  to  foreign  administrat 
executor  of  a  will  proved  without  the  s 
is  regulated  by  the  statute  of  1785,  Ji 
any  person  interested  in  any  will  prove 
a  copy  of  it,  and  of  tlie  probate  under  tl 
proved  it,  before  the  judge  of  probate 
had  real  or  personal  estate,  whereon  1 
to  have  the  same  filed  and  recorded, 
hearing  all  parties,  may  order  to  be  d< 
of  tlie  executor,  or  may  grant  adminisi 
tlie  testator's  estate  lying  in  this  gove 
settle  the  estate,  as  in  cases,  where  the 
This  statute  needs  no  explanation.  Th 
out  the  State  cannot  intermeddle  with 
State,  but  witli  the  assent  of  a  judge 
give  bond.    Neither  can  an  administn 
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admiaistration  abroad,  or  if  he  is  [>ersotially  pre- 
sent,  he  is  not,  either  personally  or  in  his  repre- 
seoiative  capatity,  liable  to  a  suit  here ;  nor  is  such 
property  liable  here  to  creditors ;  but  they  must 
resort  for  satisfaction  to  the  forum  of  the  original 
administratioa.^       So,  where  property  is  remitted  by 


lie  ii  ippQiotdi  by  some  jnd|te  within  the  SUt«,  vhe  turn 
^  to  MCtle  the  whole  eeUte  witbin  his  junsdictioa.     And  il  weilU 
be  tneoiiaietent  with  the  tn«nifi>'  *  the  itotute  to  allow  tn  idtnin* 

teirttor  of  an  intcitate,  Dot  an  i  i  or  retident  within  the  State  tl 

bii  de^,  ea  euthoritj  derived  from  i  foreign  adnunistrauon,  wMcb  be 
could  ool  bate  under  the  Ibrei^  ptobete  of  e  will,  of  which  hs  wie 
tbe  eiecotor.'*  tn  Doolittte  r.  I>ewif ,  7  iohn.  Ch.  R.  45, 47,  Mr,  ChsA- 
eeOor  Kent  nid ;  "^  It  It  well  settled,  thet  a  party  cannot  sue  or  defend 
in  onr  eemiev  ee  eiaeitior  or  ndmiitiefifntor,  undvr  the  aothority  of  i  for- 
n^n  GoiMt  of  Piobilee.  Our  Conrla  like  oo  oolke  of  n  Ibni^  admtn^ 
kUnOioo;  end  befbre  we  can  recogntee  the  peisone]  rtpfeeentative  of 
die  deceaecd,  in  bta  repreecntative  chamctrr»  ho  must  t»e  clothed  with 
ealboritjr  derived  fton  our  law.  Adtninistratjou  only  extends  to  the 
iieeli  of  tbe  inieetote  within  the  state,  where  it  wis  granted ;  if  it  were 
oHierwisei  the  eeseli  might  be  drmwn  oat  of  the  stati?,  to  tbe  great  incon- 
of  the  domestic  creditors,  and  be  distiibtitedi  prrhaps,  on  very 
termSp  leoording  to  the  laws  of  another  jurisdictioo*  'Tho 
on  this  snbject  wero  ettod  by  me  in  the  ease  of  Merrel  e. 
Di6keyi(l  lobni.  Rep^  154,)  and  I  presume  ibete  b  no  dispute  tbout 
the  generel  rule;  sad  tbe  oiily  dificul^  lies  in  the  epplicsE^on  of  il  to 
this  psfticolar  case  " 

1  Currio,  administrator  e.  Btrcham,  I  DowL  dt^  RjL  R.  34  ;  Daf b  r. 
&ley,  8  PiclL  R.  475;  Atlor.  Gen.  s.  Boownns,  4  Mecs.  &  \Vels.R.  171, 
tS>1 ;  Tyler  w.  Bell,  1  Keen,  R.  8:»tV  8^9;  a  C  2  Mylne  dt  Craig,  m 
lOB.  110;  Attor.  Gen.  t.  Onmmdt  1  Crorop.  dt  Jsrv*  R*  350,  371 ;  Spmtl 
V.  Haris,  4  U^gg.  EotL  R.  iOB ;  Attar.  Gen*  s.  Hope,  3  Osrke  6.  FineH 
R.  gl,  901,  P2s  aa  a  Bligb,  R.44 ;  1  Ciomp.  Mees.  4  Roec  S3B.  Bm 
see  Oowdeleli  ease,  6  Goi  R.  47,  and  Andeison  w>  Canater,  12  Mylnt-  St 
Keen,  TtQ;  Sprats  ».  Harris,  4  Hagg.  Bed  R*  405,406;  ante,  }  513, 
)  514  a.  In  Scrimahife  v.  Scrimflhire,  (^  lUgg.  Conaiit.  R*  420,)  Sir 
Edward  Simsoa  etid ;  **  If  an  Englishmen  mnkee  a  will  abroad,  and 
nekee  n  feieigner  eacecutor,  ajid  bee  no  eflbcts  in  England,  and  the 
eseeetter  pmvee  the  will  lawfully  ahraed,  that  probttet  or  sentence  of  the 
peeper  eeott,  eMbliebing  the  will,  as  to  elTocts  there,  of  a  men  d^xniciled 
there,  would  be  a  bar  to  a  dtscoveiy  In  chancery  of  dfocts  abroad.^ 
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a   foreign   executor   to   this  C( 
no    suit  can    be    maintained 
specific  appropriation  of  it,  wit 
taken  out  here.^ 

^515.  But,  although  an  e 
is  not   entitled   to  maintain  a 
in    virtue    of  his   original    let 
yet,  it  has  been  said,  that,  if 
untarily   there   to  pay  him   a 
lawfully  receive  under  that  a 
or  will   be   discharged.*^      Th 
least  may  be,  true  to  the  ext 
guardedly   laid  down  and  limii 
istration   should   be    taken    01 
tate  in   the   country,    where 
debtor  resided  at  the  time  of 
much  as  a  debt  is  properly  du 
properly   falls  within  that  adr 


1  Logan  V.  Fairlie,  2  Sim.  &  Stu.  R.  S 
3  The  proposition  is  thus  guardedly  1 
11  Mass.  R.  256.  But  the  question  mi 
tary  payment  of  a  debt  by  a  domestic 
foreign  administrator,  when  there  is  no  d 
will  be  a  good  discharge  of  the  debto 
\he  domicil  of  the  debtor,  but  in  the 
indeed,  unless  a  particular  place  of  pi 
duo  and  may  be  demanded  any  whore, 
foreign  country,  where  the  creditor  die 
is  appointed,  he  would  certainly  be  sua 
himself  by  a  plea,  that  lie  was  liable  to 
pointed  in  the  place  of  his  (the  debtor'a 
Thome  v.  Watkins,  (2  Ves.  a5,)said,  tha 
of  the  debtor  in  respect  of  the  right  a 
whom  due.  In  Doolittle  v.  Lewis,  (7  J< 
Kent  held,  that  a  voluntary  payment  to  a 
trator  was  a  good  discharge  of  the  d 
Paige,  R.  182 ;  Hooker  v,  Olmstead,  6  P 
Atk.  R.  G3;  Trecothick  v.  Austin,  4  Ma» 
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|Kiid  ToliintHrtIv  by  the  debtor  in  another  country,  if 
he  should  afterwards  change  \m  doniicil  to  that  coun- 
try, or  if  he  should  be  found  there;  and  tlie  di    ' 

of  the   adminbtrator   will  be    hchl  a   good  di  ^^^ 

CTery  where  else,  although  no  new  administration  be 
taken  out ;  because  the  right  to  reccire  it  [irima- 
rily  attachpd,  where  the  orijs^inal  administration  was 
granted.  Thus,  for  example,  if  an  intestate  siiould 
die  in  Ireland,  leaving  a  l)ond  debt  there  due 
by  a  debtor,  residing  there  at  the  time  of  his 
death,  that  bond  debt  would  lie  honn  notabilia  there, 
and  a  jmyment  afv  -■  -fl!^  by  the  debtor  made 
in  England  to  s$uch  .!  irator  would  or  might   he 

a  good  discharge,  notwithstanding  no  administration 
were  taken  out  in  England.' 

^  515  a.  There  is,  however,  (a:*  has  Ir^cu  already 
stated,**)  much  nranon  to  doubt,  whether  the  doctrine 
be  maintainable  to  the  extent,  which  the  proposition 
has  been  sometimes  understood  to  justify ;  that  is  to 
iftV,  so  as  to  apply  it  to  a  debt  due  by  a  debtor^  who 
at  the  death  of  the  creditor  is  actually  domiciled  in, 
and  owes  the  debt  in  the  foreign  coimtry,  where  no 
administration  is  taken  out*  Suppose  an  administra- 
tion should  afterwards  he  granted  in  the  foreign 
country ;  w*oiild  it  be  any  bar  to  an  action  brought 
by  the  fbreign  administrator,  agakst  the  df^nor  for 
the  same  debt,  that  the  debtor  had  already  paid  it  to 
another  administrator,  w  bo  liad  no  right  to  demand  it 
in  vu'tue  of  his  original  admtisistmtiotti  and  wfao» 
therefore,  might  properly  be  deemed  a  stranger  to  the 


I  llotliirftite  iw  Phuiw,  1  MMm^  ^  Gnai;*  159,  and  ptflicularlj  wb«t  it 
mki  hf  Lofd  CkM  SmUiom  Tindd  in  fuge  IfliL 
«  Aan^  t  S14   Bm  PiMttD  t.  Lord  Mdtilk,  6  Gtikt  4  rbnO.  J.  14. 


888 


CONFLICT   O] 


debt?  Suppose  a  contest  tc 
nal  administrator  and  the  fore 
tion  to  the  administration  of 
assets  of  the  deceased,  cou 
trator  retain  it  against  the  wi 
trator ;  or  thereby  subject  it 
in  the  course  of  administratio 
from  that,  which  would  othe 
difficult  to  answer  these  que 
without  shaking  some  of  the 
pies  of  international  law  on 
^  516.  And  here  it  may  I 
a  distinction,  important  in  iti 
ces.  If  a  foreign  administ 
administration,  reduced  the 
deceased,  there  situated,  in 
so  that  he  has  acquired  the 
cording  to  the  laws  of  that  c 
should  afterwards  be  found 
be  carried  away  and  converts 
he  may  maintain  a  suit  for  i 
and  right  personally,  without 
of  administration ;  for  he  is 
poses  the  legal  owner  there 
the  character  of  trustee  i 
like  manner,  if  a  specific  I 
erty  is  bequeathed  in  a  fo 
legatee  has,  under  an  adr 
admitted  to  the  full   possessioi 


3  Sec  Curric  v.  Bircham,  1  Dowl.  6l  S 
R.  8215;  S.  C.  2  Mylne  &  Craig,  89,  ] 
1  Cromp.  &  Jerv.  35(),  370;  Contra  J 
Keen,  R.  7G3.  But  the  latter  case  seen 
§  518,  519,  520,  521,  525;  Huthwaite  v. 
164,  165. 
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adjiiitiisirator,  he  may  afterwards  sue  in  his  owu 
name  for  any  injury  or  conversion  of  such  property  in 
another  country,  where  the  property  or  wrong  doer 
miiy  l)c  found,  without  any  probate  of  tlie  will  there/ 
The  plain  reason  in  each  of  the^e  oases  is,  that  the 
executor  and  the  legatee  have,  each  in  his  own  rights 
become  full  and  perfect  Icgnl  owners  of  the  pn^ierty 
by  the*  local  law ;  and  a  title  to  fiersonal  property, 
duty  acquired  by  the  Lez  loci  rei  siiitj  will  \ie  deenitd 
valid,  and  be  respected  as  a  lawful  and  perfect  title 
in   every  other  coonlry. 

§  517.  The  like  principle  will  apjilvi  where  an 
escecutor  or  adminisinitar,  in  virtue  of  an  admin- 
iftratioD  abroad,  becomea  ibere  possessed  of  ncj^o- 
titUe  Dotea  beloQging  lo  the  dstfsMsed,  which  are^^ 
pajaUe  to  bearer;  for  then  be  becomes  the  legal 
owner  aad  bearer  by  virtue  of  his  administration, 
and  may  sue  thereon  id  his  own  name ;  and  be 
Bttad  not  take  out  fettefs  of  administration  in  the 
stale,  where  the  debtor  resides,  in  order  to  maintain 
a  suit  against  him.'  And  for  a  like  rea^iou,  it  would 
aaam,  that  negotiable  paper  of  the  deceasiHl^  f  my  able 
to  order,  actually  held  and  endorsed  by  a  foreign 
ezQcucor  or  adminbtfator  In  the  Ibreigu  country, 
who  IS  capable  tlMm;  of  pessing  the  legal  title  by 
Mcb  cMbrsementf  would  confer  a  conplete  legal 
title  on  the  indorsee,  so  that  he  ought  lo  be  treated 
ia   every  otlier  couatiy,  as  the  legal  iodoiaee,  and 


1  6m  Cosnidiiwtsltli  w,  Giltttli,  9 FieL  R*  It  t  WDmd  tu  6iMoecr,7 
T.  R.  354;  Sbipnui «. Tboo^oii,  WiUcs,  R.  103;  Slack  v.  Walcutt, 3 
MssoB,  R.  S06|  5ia 

•  RoHdmi  s,  CimndtUtO  WssdsU,  E.  131  Est  sis  SlHfoi «.  Btoni- 
JmiiS  (bstritO; R.  301 1  TfaBi|iniiwWa»t,aHswIkan»,R,»l{ 
ItsN sOsfi  Si  HoUowsj,  1  B*  ml  AU.  116 ;  une,  i  3U,  as,  aiR 
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allowed  to  sue  thereon  acco 
manner,  that  he  would  be,  il 
any  personal  goods  or  mercha 
situate  in  such    foreign  count 

§  517  a.  And  where  an  exe 
has  remitted  to  another  country, 
land),  that  fund  to  be  distribute 
domiciled ;  the  distribution 
voluntarily  by  the  remittee,  01 
Equity  in  such  country,  witli 
being  taken  there,  or  making 
of  the   testator  a  party    to 

§  618  a.  Where  there  are  ( 
granted  in  different  countriei 
(•principal  or  primary  administi 
in  the  country  of  the  domicil  ( 
for  the  final  distribution  of 
heirs  or  distributees  is  to  be 
hb  domicil.  Hence,  any  oth 
is  granted  in  any  other  coi 
its  nature  ancillary  merely, 
seen,  generally  held  subordifl 
ministration.^  But  each  adn 
less,  deemed  so  far  independ 
property  received  under  on 
under  another,  although  it  i 
locally  situate  within  the  ju 
Thus,  if  property  is  received 
administrator  abroad,  and  it 
here,    an    executor  or  admini 


li' 


1  lb.  and  ante,  §  358,  359. 

9  Arthur  v.  Hughes,  4  Beavan,  R.  506 

3  Ante,  §  514. 
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could  not  assert  a  claim  to  it  here,  either  against 
the  person,  in  whose  hands  it  might  happen  to  be, 
or  against  the  foreign  executor  or  administrator.^ 
The  only  mode  of  reaching  it,  if  necessary  for  the 
purposes  of  due  administration  tn  the  foreign  coun- 
try, would  be  to  require  its  transmission  or  disiri- 
butioo,  after  all  the  claims  against  the  foreign  ad- 
ministration had  lieen  duly  ascertained  and  setded** 
^  619.  But  suppose  a  case,  where  the  personal 
ite  of  (he  deceased  has  not,  at  the  time  of  his 
decease,  any  {lositive  locality  in  the  place  of  lii^* 
domicil,  or  in  any  foreign  territory ;  but  it  is  strictly 
tfi  transitu  to  a  foreign  country,  and  afterwards  ar- 
rives in  the  country  of  its  destination.  It  tnay  be 
asked,  in  such  case,  to  whom  would  the  administra- 
tion of  such  property  rightfully  belong?  Would  it 
belong  to  the  adminbtrator  in  the  place  of  th«^  dom- 
icil of  the  deceased,  or  to  the  administrator  appointed 
in  the  place,  where  it  had  arrived  ?  And  if  (as  may 
well  happen  in  case  of  a  ship  and  cargo  sent  abroad) 
the  property,  or  its  proceeds,  should  afternards  return 
to  the  doniicil  of  the  original  owner,  would  the 
administrator,  there  appointed,  be  entitled  to  take 
it,  and  boimd  to  account  for  it,  in  the  due  course 
of  administration?  Practically  speaking,  no  doubt 
is  entertained  on  this  subject;  and  the  property, 
whenever   it  returns   to  the    country  of  the   domicil 


i  CuiiiCt  ■doHiiiilnlar  w  BireliABi,  I  Dowl  It  Ef L  E.  35.  8m  Smtm- 
C9f  9.  Sadflf,  1  VwQ.  SL  :S37:  %tiic,  i  513. 515,  f  51S  li.  Bee  tlaOi- 
wtite  V.  Ptudr*,  1  Mian.  Sl  Grmng*  150. 

•  8m  0mir«t  f.  Umd^ti  Pkk.  It  133  to  148}  Hifttj  v.  Rteli«rdi, 
1  Umom,  R.  301 ;  utm,  f  513,  ftod  om,  t  SUf  SekctoMft  of  Bmkm  m 
Daitm,  9  Utm,  E.  9H ;  Gtxjd wLo  tt.  Imet,  3  Mam.  R.  514 ;  Dftwei  t. 
Bo3rtmvOMui.R.337, 


892 


CONFUCT   OP 


of  the  owner,  whether  by  r 
Is  understood  to  be  under  th 
administrator  appointed  there 
a  doubt  hitherto  judicially  ex 
so  sent  abroad,  and  returned 
so  administered,  and  that  all 
tected  by  their  doings  in  regs 
§  520.  Indeed,  according 
of  commercial  business,  ships 
proceeds  thereof,  locally  sitt 
try  at  the  time  of  the  death 
proceed  on  their  voyages,  ai 
port,  without  any  suspicion,  t 
cerned  are  not  legally  entitles 
are  taken  possession  of,  an 
administrator  of  the  forum  di 
stant  persuasion,  that  he  m 
do  so,  but  that  he  is  bound 
part  of  the  funds  appropriate!; 
ferent  course  of  adjudication  y 
almost  inextricable  difficulties 
this  extraordinary  result,  that 
erty  of  the  deceased  must  be 
sitiis^  where  it  was  at  the  mon 
if  removed  from  it,  must  be 
purpose  of  a  due  administra 
in  a  foreign  country  would 
to  be  retained  there,  until  a  li 
obtained ;  and  could  not  with( 
remitted  to  the  creditor's  domi( 
should  in  the  mean  time  remo 
It  might  become  matter  of  ex 
payment   to  a   local   administi 
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charge  him  from  the  debt  J  But  it  may,  perhaps^ 
after  all,  Ik:  doubtful,  whether  with  a  strict  regard 
to  the  principles  of  imernational  law,  the  personal 
property  of  the  deceased  testator  or  intestate,  wheth- 
er it  consisted  of  goods  or  of  debts,  situate  at  the 
tiine  of  his  death  in  a  foreign  country,  could  be 
lawfully  disposed  of,  except  under  an  administration 
granted  in  that  country,  although  they  had  since 
beeo  removed,  or  transmitted  to  the  domicil  of  the 
deceased,  and  had  been  received  by  his  administrator 
appointed  there.^ 

^  521.  A  case  iUustrative  of  these  remarks  has 
recently  occurred*  The  personal  estate  of  an  in- 
testate consisted  in  a  considerable  degree  of  stage 
coaches  and  stage  horses,  belonging  to  a  daily  line, 
running  from  one  state  to  another;  and  letters  of 
administration  were  taken  out  by  the  same  person 
in  both  states,  one  being  that  of  the  intestate's  dom- 
icile A  question  arose,  under  which  administration 
the  property  was  to  be  accounted  for,  part  of  it 
being  in  one  state  and  part  in  the  other,  and  [lart 
tji  transitu  from  one  to  the  other,  at  the  moment 
of  the  intestate's  death.     The    learned  Cbaacellor 

New  York  said,  that,  if  administration  had  been 
ited  to  difierent  individuals  in  tlie  two  states, 
the  property  must  ha?e  been  considered  as  belonging 
to  that  administrator,  who  first  reduced  it  to  pos- 
session within  the  limits  of  his  own  state.  But  that 
in  the  case  before  him,  as  tx>th  administrations  were 
granted  to  the  same  person,  if  an  account  of  admtn- 


■  88i8lifMif.Gtylo«tl,U  ilM.lt  356  i  ante,  1 515,  f  M^  «« 

•8Mante,i5iatof  519;  po*!,  f  SSfk 
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istration  were  to  be  taken,  it 
settle  that  by  ascertaining,  whj 
and  accounted  for  by  him  un 
in  the  other  state.* 

^  522.  Where  administrati 
ferent  persons  in  different  state 
ad  independent  of  each  othei 
tained  against  one  will  furni 
against  the  other,  to  affect  j 
latter  in  virtue  of  his  own  adn 
templation  of  law,  there  is  b 
and  the  other  administrator.* 
if  the  same  person  were  admii 
On  the  other  hand,  a  judg 
foreign  administrator  against 
we,  will  not  form  the  fov 
against  the  debtor  by  an  anc 
pointed  in  another  state.^  But 
tor  himself  might  in  such  a  a 
suit  against  the  debtor  in  any 
judgment  would,  as  to  him,  n 
and  make  it  personally  due  t 
he  being  responsible  therefor 

§  523.     So  strict  is  the  prio 
ministrator  cannot  do  any  ac 
another  state,  that,  where  the 
securities  in  the  hands  of  an 


1  Orcutt  0.  Orms,  3  Pai^,  R.  459. 
^  Lightfoot  V.  Bickley,  3  Rawle,  R.43] 
3  Lightfoot  V.  Bickley,  2  Rawle,  R.4d] 
*  Talmage  v.  Chapel,  16  Maas.  R.  71. 
^  Ibid.    But  see  Smith  v.  Nicolla,  5 
607, 
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sonal  asMt^  which  he  tnay  sell  or  assign,  be  rannot 
dspose  of  such  real  securities,  until  he  has  taken  out 
letters  oS  administratian  in  the  place  rei  sits*'  Thus, 
mortgages  are  declared  by  the  laws  of  Massachusetts 
to  be  personal  assets  in  the  bands  of  administrators; 
and  disposable  by  them  accordingtj.  But  the  author* 
ity  cannot  be  exercised  by  any,  except  administratorsi 
who  have  been  dnly  appointed  within  the  state.^  On 
the  other  liand,  if  an  administrator  sells  real  estate 
for  the  payment  of  debts,  poraiiant  to  the  authority 
giren  him  under  the  local  laws  n^'  siks,  hn  b  not  re* 
sponsible  for  the  proceeds  as  assets  in  any  other  state; 
but  they  are  lo  be  disposed  of,  and  accounted  for, 
solely  b  the  place  and  in  the  manner  pointed  out 
in  the  local  laws.* 

^  52V.  In  relation  to  the  mode  of  administering 
anets  by  executors  and  administrators,  there  are  in 
difllrent  countries  rery  diflferent  regulations.  The 
priority  of  debts,  the  order  of  payments,  the  mar- 
tballing  of  assets  for  this  purpose,  and,  in  cases  of 
insolfent^,  the  mode  of  proof,  as  well  as  the  mode  of 
distribution,  diflfer  in  different  countries*^  In  some 
countries,  all  debts  stand  in  an  equal  rank  and  order ; 
and,  in  cases  of  insolvency,  the  creditors  are  to  be 
paid  pafi  pasm*      In  others,  there  are  certain  classes 


I  aoodwin  e.  JoDM,  3  Mm  R.  514, 5ia  8m  Btesll  V.  Briigs,  91ii«. 
B.I0r»4«L  Butsis  OQoltUkfiU»i%7Jdm.Gb.B.48^47s  Allor. 
Ota. «.  Bmwmm,  4  Msm.  4  WsUb.  i;j,  Wl,  Itt 

•  Cotter  P.  thif  ttfiport,  1  Fkfc*  R.  Sa    But  Mt  Iloolitile  w.  Uwi«,  7 

>Fsck  9.  Ite4  9  WtadsQ,R.4TI;HoQlci«riL01insiMa.<KPkk.E. 
ISl,  189^  Goodwia i* immZWm.  U. SHSt9, 59a 
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of  debts  entitled  to  a  priority 
are  therefore    deemed    privile 
England,  bond  debts  and  judgi 
privilege;  and  the  like    law 
states  of  this  Union,*       Simi 
found  in  the  law  of  France 
classes  of  creditors.^      On  thi 
chusetts,  and  in  many  other  c 
debts,  except  those  due  to  the 
equal  rank,  and  are  payable  p 
pose,  then,  that  a  debtor  dies 
where  such  priority  of  right  ao 
he   has  personal  assets  situat 
debts  stand  in  an  equal  rank 
duly  taken  out,  in  the  place 
in  the  place  of  the  situs  of  th< 
to  govern  in   the   marshalling 
law  of  the  domicil  ?      Or  the  1 
established   rule  now  is,  that 
the    administration    of   assets 
is   to  be    governed    altogethc 
country,  where   the    executor 
and   Irom  which  he  derives 
them  ;  and  not  by  that  of  the 
The  rule  has  been  laid  down 
force  on  many  occasions.^ 


Smith  administrator  v.  Union  Bank  o 
^  Merlin,  Repertoire,  Privilege;   Civi 

3  See  Harrison  v  Sterry,  5  Cranch,  21 
E.  353,  dGl ;  Olivier  v.  Townes,  14  Marl 
Sobry  V.  Dc  Laistre,  2  Harr.  &  John.  R. 
V.  Union  Bank  of  Georgetown,  5  PeterS; 
a  Pick  R.  128;  Holmes  v.  Remsen,  20 


Of.  XJII-]         FOREtON   ADMINISTRATIONS. 


897 


ft 


^  225,  The  groimd,  upon  which  this  doclrine  has 
been  eslablishedt  seems  eiitircljr  sausfactory*  Eveiy 
oaticMci,  having  a  right  to  dispose  of  all  the  property 
KMiaHy  situated  withtu  it,  has  (as  lias  ofteu  been  said) 
m  light  to  protect  itself  and  its  citizens  against  the 
inequalities  of  foreign  laws,  which  are  injurious  to 
tbiif  iotcTests.  Tlie  rule  of  a  prefeieiiee,  or  of  an 
eqaality  in  the  payment  of  debts,  whetiier  the  one  or 
the  other  course  is  adopted,  is  jjurely  local  in  its 
nrtitrey  and  can  have  no  Just  claim  to  be  admitted  by 
any  other  nation,  which  in  its  o^%'n  domestic  arrange- 
ments pursues  an  opposite  |iolicy*  And  in  a  conflict 
between  our  own  and  foreign  laws^  the  doctrine 
avowed  by  Huberus  is  highly  reasonable,  that  we 
should  prefer  our  own.  In  tali  conflictu  magis  est^  ut 
fui  nasirum^  quam  jus  alienum^  servemus.^ 

^  526.  Ft  seems,  that  many  foreign  juristSi  but  cer- 
tainly not  all,'  maintain  a  ditrcrent  opinion,  holding, 
that  in  every  case  the  privileges  of  debts  and  the  rank 
and  order  of  payment  thereof,  are  to  be  goferned 
by  the  law  of  the  domicil  of  the  debtor  at  the 
time  of  his  contract,  or  of  bis  death.  They  found 
tlieiiiselves  upon  the  general  rule,  that  the  cred* 
itor  must  pursue  hts  remedy  in   the  domicil  of  the 


d  Eawk,  R.  did  I  IbOiDflfk  ».  Cobn,  13  Film,  R.  313* 
Wfmm  tlicro  art  ftdniaifimionf  tad  is9««s  la  diibMl  Bltm«  mid  thio 
»  iatolivst,  tfas  fca<?r«J  priadpte  idopted  hj  Um  Caum  of 
\  kt  to  pkea  ereditun  ihct^  m  to  tlM  uittt  in  the  itate, 
•poB  ft  footlBf  ^  oquftlity  witii  ochftr  crsditora  in  thn  itftts*  whero  tbt 
putf  ImA  Ui  dosneil  At  hm  doitb.    Dtmm  f,  Eitcy,  S  TidL  R,  173. 

>  HtibcrtWi  De  Confl.  L^.  Lib,  l«tiL3»$  lU  Ste  al«o  Sroitb  idmV 
s.  U^OQ  BftBk  of  GsQffMlwti,  S  Pitaff^  E.  ftJ7i  aatt,  f  ae^  to  327. 

>8esuil»,f  a99i,to$399o^iadlB6«tnsiioii,pi.684loQeO;  Rods»- 
boff  IKvmiL  fltfttttt  tit  9^  ek  H  le;  2  nonltsnoia,  Apps.  p.  47  to 


. 
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debtor,  and  that  debts  follow 
of  the  creditor.*      This  rule 
matters  of  jurisdiction  in  the 
is  said ;  Juris  ordinem  conveti 
rei/orumj  sed  reus  actoris  seqm 
turn  reus  habet^  vel  tempore  cc 
posiea  transtuleritj  ibi  tantum 
But  it  by  no  means  follows,  tb 
Ude  in  the  municipal  jurispru 
fore  it  ought  to  be  adopted, 
international  law.      Nor  doe 
even  if  the  rule  were  admitt 
forum,  where  the  suit  should 


I 


1  Llvermore,  Diss,  p.  164  to  171;  i 
§  401  to  403.  —  Mr  Livennore  has,  in  h: 
controverted  the  correctness  of  tlie  An 
ihtkt  ttie  law  of  the  debtor's  domicil,  a 
coatracted,  furnishes  the  true  rule,  "h 
that  when  the  law  of  the  domicil  of  tb 
to  eloiising  debts  and  rights  of  action  ai 
the  law  of  the  domicil  of  the  debtor 
Hemy  on  Foreign  Law,  34,  35.  Mr.  Dn 
quotsm  the  maxims,  <<  Actor  sequitur  foru 
peraormm  debitoris."  He  admits,  indeed, 
attend  upon  the  person  of  the  creditor, 
but,  to  recover  them,  one  must  follow  th 
debtor.  If  the  question  regard  the  dist 
the  law  of  his  domicil  is  to  be  observe 
degree  or  proportion  the  representatives  < 
with  payment  from  his  effects,  then  it  i 
law  of  the  domicil  of  the  debtor  shoidd  b 
650.  It  would  be  difficult  to  point  out  in 
in  support  of  this  doctrine.  See  also  Dui 
cited  in  Livermore's  Diss.  162,  163 ;  M 
suGtud.  Paris.  Do  fiefs,  tit  1,  §  1,  Gloss. 
Casaregis  in  Ruhr.  Stat  Civ.  Genue 
Tom.  4,  p.  42,  43 ;  ante,  §  323,  to  328. 

s  Cod  Lib.  3,  tit  13, 1.  2. 
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debtor  in  bis  lifetimei  that  upon  his  death,  in  a 
omifiict  of  the  rights  and  privileges  of  creditors 
(e&ncwtmis  creditomm)  of  difflTcnt  cfwiniries,  the  rau* 
niciftal  law  of  the  country  of  the  debtor  should  over- 
rule the  jurisprudence  of  the  situs  of  the  effects.* 

^  627,  This,  however,  seems  to  be  the  doctrine  of 
CoqutUe,  Mmvius»  Carpzo^ius,  Burgundus,  Roden- 
borg,  Matthseus,  and  Gaitl.^  But  it  is  manifest,  from 
the  language  used  by  them,  that  it  is  a  matter  of  no 
small  difficulty ;  and  a  diversity  of  laws  and  opinions 
may  well  be  presumed  to  exist  in  regard  to  it,  BouJ- 
lenois  holds  tiie  same  doctrine.^  Hertius  seems  in 
one  passage  to  affirm  it,  saying ;  Si  de  re  immohUi 
agihar^  $pectandas  esse  leges  situs  ret  indubium  est^ 
etiamsi  privilegium  in  ea  prapier  qualitatem  jm'sonm 
trUmsAm*  At  in  rebus  mobilibusj  si  ex  contractu  vd 
qwad  it^gntur^  locus  contractus  inspiciendus  esset*  Enim^ 
tero,  quia  antelatio  ex  jure  singulari  tel  privilegio 
ccmpetit^  non  debet  in  pntjudicium  illius  civitatis^ 
sub  qua  debitt^'  degit^  et  res  ejus  mobiles  contineri  cen~ 
seatur,  extendi*      Ad  jura  igitur  domicilii  debitorisj 


I  Aiiie,$332toi3S7, 

*  LifOTiiiore,  DIm.  4  ^^  to  (987,  pw  166  to  171  \  Rodenbiirft  De  0iv. 
Siftt.  tit  3,  cIl  5,  4  10;  3  Boolltaols,  Afifw.  p.  47 ;  aate^  f  394  to  335  o; 
1  BouUdioii,  |k  €86  to  fk  6^ ;  Id.  Ob«enr.  30.  p.  618  to  |w  834 ;  Boo* 
likr,  Cont  de  Boitrg.  eb.  31,  {  304,  eti.  29;  $  151  \  MBTba,  C6mm.  in  Jue 
Lobeeeoee,  lik  3,  Ut  1,  ait  II,  n,  34  to  n.  37,  p.  39,  40 ;  Id*  tn.  10,  n. 
51,  p.  33;  MtltlHiQa,  de  Aocttoii.  Ub.  1,  ch.  31,  $  35,  it  10,  p.  im,  295» 
Gaill,  Obeenr.  Pnct  lib.  %  ObMr?.  130,  tu  13,  13,  11,  p.  503;  Barfoo* 
dm,  Tnct.  3,  D.  31,  p.  73,  edit  1031  \  tote.  1 334  lo  4  337*»Nol  Nving 
tcciei  to  ib^  works  of  GRfpeoriot  lad  Coqiillk,  1  im  obliged  to  ft\j  on 
the  eitalsooi,  whkb  1  flad  Ui  fiveniofe^i  nieemeliofui  of  CoquiHo*! 
opiaiom  uid  upon  Eodenbtirgj  llBrtite,  (ubi  topm,)  and  Ilenim  for 
the  citfttiofM  6rocii  Cerpsonae.  The  otber  Aatbon  I  bmve  ttnioilied, 
tftd  tbe eltitk»  wn  correct    Ante,  f  834 to f  337;  poet,  $  583. 

'  1  lodleoQie,  p.  818;  Id.  Obeenr.  SQ,  p»  B8C 
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ubi  fit  concursu8  creditanrnj 
generis  lites  adversus  ilium 
itatem  causte  trahunturj  reg\ 
Yet  he  afterwards  admits  tk 
undue  preferences,  given  li 
state  in  favor  of  its  own  sul 
just  retaliation  by  others.^ 
Huberus,^  which  would  see 
was  of  a  different  o{Mnion. 
rus)  upon  a  bill  of  exchange 
reasonable  time,  has  a  prefe 
other  creditors  upon    the 
debtor.     He  has  property  o 
land,  where  no  such  law  exit 
be    there    preferred    to    otl 
means;  since  those  creditoi 
ceived,   have  already  acquii 
causd  cambiijjus  suum  in  te 
apud   Batavos   omnibus  ah 
bus?'\  in  bona  mobilia  del 
modi  res  in  Frisid,  ubi  hoc  j 
creditor  etiam  prceferetur  al 
Toodo ;  quoniam  heic  creditor 
rum  jus  pridem  quissitum 
remarks.      Nimirum  rede  d 
teneri  Potestates  sequi  jus  alt 


1  1  Hortii,  Opera,  De  Collii.  Leg.  < 
2]l,editl71G;  ante  §  925  b. 
sid. 

3  Huberus,  J.  P.  Univera,  ch.  10,  $  ^ 

4  I  quote  the  passage  as  I  find  it  u 
work  of  Huberus  hero  referred  to.  Hi 
1  Hcrtii,  Opera,  De  Collis.  Leg.  §  4,  d 
edit  I7ia    See  ante,  §  325  a.    Shouli 
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ei  cimum  suorum.  Hinc  in  quibusdam  Germans 
rtg%Qmbu$  cives  et  incolm  m  concurm  creditorttm  ante- 
habentur  exterisj  et  pro  consurtndine^  qu^  liihrrari  est^ 
at  civea  chirographiarii  prfFfcrnntur  extranets  forensi- 
Atw,  anieHorem  hpffoihecam  habcfitilms,  prontinciaium  in 
Camera  ImpetiatU  Now,  this  seems  a  virtual  surrender 
of  the  main  ground  in  all  cases,  wliere  there  is  a  con- 
flict of  laws,  as  to  the  {iriorities  and  preferences  of 
creditors,  between  the  law  of  the  domicil  of  the  debt- 
or, or  of  tlie  contract,  and  thai  of  the  situs  of  the 
movables.     ' 

§  528,  In  the  course  of  administration,  also,  in 
diflTerent  countries,  quesitions  often  arise  as  to  partic- 
ular debts,  whether  they  are  properly  and  ultimately 
payable  out  of  the  (lersonal  estate,  or  are  chargeable 
upon  tlie  real  estate  of  the  deceased.  In  alt  such 
_ cases,  the  law  of  the  domicil  of  the  deceased  will 
[jvern  in  cases  of  intestacy;  and,  in  cases  of  testacy, 
the  intention  of  the  testator  A  case,  illustrating  this 
doctrine,  occurred  in  England  many  years  ago.  A 
testator,  who  lived  in  Holland,  and  was  seised  of 
real  estate  there,  and  of  considerable  personal 
estate  in  England,  devised  all  his  real  estate  to  one 
person,  and  all  his  pi^rsonat  estate  to  another,  whom 
be  made  bii  executor.  At  the  time  of  his  death,  he 
owed  aome  debia  by  specialty,  and  some  by  simple 
contract  in  Holland,  and  he  had  no  assets  there  to  sat- 
isfy those  debts;  but  his  real  estate  was  by  the  laws  of 
Holland  made  liable  for  the  payment  of  simple  con- 
tract debts,  as  well  as  specialty  debts,  if  there  were 


'Hi,  213,  edtL  iria;  ua*,  f  r 
Canfi.  76 
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lint  personal  assets  to  answer 
itors  ill  Holland  surd  the  d 
decree  there,  ior  the  salt*  of  tlu 
pavmeiit  of  their  dehts.  And  i 
a  Miit  in  Enirland  against  tl 
tee  of  tlu*  personaltv)  for 
the*  personal  estate.  The  Cc 
upon  the  iiround,  that  in  Ilolh 
p(»rsonal  e>tate  was  the  priniar 
of  d(d)ts,  and  that  it  shouhl  c 
estate*,  and  be  in  the  first  placi 
^  .Vil).  In  the  Scottish  la\ 
recoi^nisiul,  that  is  to  say,  that 
inarily  chargeable  with  thci  d( 
it  in  exoneration  of  all  other  f 
<ation  under  the  local  law  to 
\H)>\U'  result  may  bi^  jiroduced  1 
mentioned :  for  tlu!  personal 
exonerated,  and  iho  real  estat 
Thus,  for  example,  in  Scotl 
primarily  payable  out  of  the  i 
ha\e  seen,  the  personal  estate 
and  dxini:  in  Cnirland,  is  lie 
ehariic  of  >ucli  a  heritable  boii 
real  e.siaic  in  Scodand,  to  s 
in  Kniiland ;  and  the  Scottis 
to  bear  the  burthen.'-  On  tli 
of  Seollaiid.     inovablr     d(?l)ts 


1      • 


•  AiioiiyiM' »';.-,  I'  Mn.i.  R.  <;•; :  S.  V.  l)oy 
"  Aiit.«',  In;.  1-7,  l:r-;  DniininoiK^ 
r '.•»-•«.>,  .'.")(•  Tiwiiliirs  c.lit.  !>(»;{•:  S.  C 
U'liicliolsi'ii  )\  (lart'tty, '^  Kcjmi,  11. '^.Ki 
iiO!*, 'ill ;  I  Hur!^(.',  Coiiiin.  i»n  Col.  am 
7-i'i  to  p.  7.'U  :  ante,  ^^  :2tJ<j  a,  IMd.  I-^Ci,  4? 
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heritable  boads)  arc  pritnarily  and  properly  charge- 
able upon  the  personal  estate.  The  creditor  may  in- 
deed enforce  paynaent  against  the  real  estate  in  the 
hands  of  tlie  heir ;  but  if  he  does  so,  the  heir  is  en- 
titled to  relief  against  the  executor  out  of  the  per- 
ional  estate.  In  other  words,  according  to  the  law 
of  Scotland,  the  real  estate,  though  sul^ect  to  the 
payment  of  movable  debts,  is  only  a  subsidiary  fund 
for  the  purpose  of  payment.  Payment,  therefore, 
by  the  heir  does  not  extinguish  the  debt  in  his  bands, 
tiuc  vests  in  him  a  right  to  recover  the  amount  against 
the  personal  estate.*  The  question  has  arisen,  wheth- 
er,  under  such  circumstances,  the  heir  is  entitled  to 
enforce  a  payment  out  of  the  personal  estate  of  his 
ancestor,  not  only  in  Scotland,  but  in  England  (where 
ba  died  domiciled),  according  to  whose  laws  the  per- 
aonal  estate  is  also  the  primary  fund  for  the  payment 
of  debts;  and  it  has  been  held,  tliat  he  is  so  entitled, 
the  ground,  that  as  between  the  heir  and  the 
js  entitled  to  the  distrilHUion  of  tiie  ;  ^  •  nl 
estate,  the  primary  fund  munt  in   all  easi^s  ul  v 

bear  the  hnrtfaen.* 


I  fiu)  of  Wiiieh#lm«,  Omreuj^  9  Rim,  R*WI,90€L 
«  Earl  of  WincbelaM  v.  GmU|^,  3  Keen,  R.  293,  310.  311,  319.    See 
ImA  LiPflAM  opinioii  cilid  tt  krfe,  intfif  $  M!  t. 
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CHAPTER 

JURISDICTION    AND 

^  530.     We  are  next  led  to 
subject  of  remedies,  or  the   dc 
violation  of  the   rights  of  othe 
ings   in  courts  of  justice, 
things,  these  may   well  be  cl 
first,  those   remedies,   which  ] 
movable  and  immovable ;  secoi 
ly  regard   persons ;  and,  thirdi 
both  persons   and  property, 
dence  took  notice  of  this  distil 
divided  all  remedies,  as  to  tl 
kinds;  (1.)  Real    action,    oth 
tions,   which   were   tliose,  in 
something,  that  was  his  own,  a 
on  dominion,  or  jus  in  re ;  (2. 
nominated   also   Condictions, 
which  a  man  demanded,  what 
and  which   were  founded  on 
nd  rem;  (3.)  Mixed   actions, 
which  some  specific  thing  waj 
also  some  personal   obligation 
performed.*       The   real   actio 
were   not,  like  the  real  actioi 


^  Halifax  on  the  Roman  Law,  B.  3,  c 
Civil  and  Adm.  Law,  p.  439, 440.  — In  F 
Orleans,  there  will  be  found  a  correspcc 
same  classes  Pothicr,  Coutumes  d'OrW 
to  122. 
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confined  to  real  estate ;  but  they  included  personal,  as 
Well  as  real  property.  But  the  same  distinction^  as  to 
diMKS  of  remedies  and  actions^  equally  perTades  the 
GOmiCion  law,  as  it  does  tite  civil  law.  Thus,  we  have 
in  the  common  law  the  distinct  classes  of  real  actions, 
personal  actions,  and  mixed  actions,  the  first  embrac- 
ing those,  which  euncem  real  estate,  where  the 
proceeding  is  purely  m  rem;  the  next,  embracing 
all  suits  in  perstmam  for  contracts  and  torts ;  and  the 
last,  embracing  those  mixed  suits,  where  the  person 
is  liable  by  reason   of,   and  in  connexion  with,  prop- 

rmy/ 
P  ^  531.  In  considering  the   natnre  of  actionii»   we 
aio  DeeoBsarily  led  to   the  consideration  of  the  proper 
tribunal,  in   which    they   should   U'    brought;    or,    in 
other  words,  what  trihtmal  is  competent  to  entertain 
them  in  point  of  jurisdiction*       And,  here,  the  sub* 
ject  naturally  divides  itself  into  the  consideration  of 
matters  of  jurisdiction  in  regard  to  the  administration 
of  mere  municipal  and  domestic  justice ;  and   matter? 
of  jurisdiction  in  regard   to  the  administration  ofjus- 
1         tice  ifller  genies^  founded  upon  principles  of  public  law. 
|k         ^  £32.   In   the  Roman  jurisprudence,  and  among 
\         tboee  natioDS,  which  liave  deriml  tlwir  jmaspodenoe 

I  from  the  civil  kiw,  many  embaimmf  quaetiaM,  as 
to  jurisdiction,  leem  to  baTe  aiiaen**  The  genefal 
rule  of  the  Romaii  Code  is,  that  the  plaintiflT  must 
bring  his  suit  or  action  in  the  place,  wbeie  the 
defendant  has  h»  domicile    or  where    be  bad  it  at 


U      del 


1  J.  Vo<  id  P«iid.  Lib.  5,  tiL  UidOa;  Id.  f  64, 60, 74, 91, 93  s 
UobirM,  Lib.  S^  th.  1,  0«  Pom  Compel,  Ton.  2,4d8lo$9^p.729tD 
730}aii3rUa%Ton.e,ll,pil,atTMik7«U^5i  t  BoqUciim,  Obmr, 
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the   time  of  the  contract. 

Emperor  Diocletian)   convert 

rei  foruniy  sed  reus  actoris  si 

icilium  reus  habetj  vel  iempor 

hoc  postea  transtulerit,  ibi  tat 

teO      But  it  is   not  to  be  u 

applied   to   all    cases,    whei 

was   found,    without  any   rej 

the  thing   sought,   as   if    its 

more  favor  to  the  party  defer 

Its  sole  object  was,   that  tli 

made,  where  it  could  be  enfo 

doctrine  laid  down  in  the  ( 

general  rule  is,  that  the  pla 

in   the   domicil   of  the  defei 

pensed  with  in  certain  suits 

brought  in  the  place  rei  sitce. 

in  rem^  sive  in  personam  sit 

locisy  in  quibus  resj  propter  q 

suntj  jubemus  in  rem  actio 


moveri.^ 


^  533.  Huberus  thus  expl 
ratio  non  tarn  est^  quod  re 
etsi  vcrissima ;  sed  quod  nea 
alium  ad  jus  cequum^  non 
queat;  superior  autem  cujusqi 
prius  rector.  Vocandi^  inquc 
dem  sine  coactione  judicia  foi 
rum  lege  stMlitur^  quam  ub 
hiberi  potest ;  non  tamen,  ui 
fortimy  sed  ubi  res  et  cequitas 


I  Cod.  Lib.  3,  tit  13, 1.  2;  ante,  §  5 
a  Cod.  Lib.  3,  tit  li),  I.  3;  1  Boulh 
§55L 


XtV.]        JUfil3DICTI0N    ANI)   aEM£0t£9. 


9OT 


ii  partes  ad  tsquum  jus^  imprimis  est  in  loco  domi- 
iKif  est  etiam  in  loco  ret  *ito,  et  reigesUs^  si  Reus  illic 
'hiberi  possU^  alias  secus,  liinc  tria  sunt  loca  fori  in 
jure  nostroy  Domicilii,  Rei  sitis^  Ret  gestmJ  And, 
hence  he  thinks,  that  the  ntle  of  the  civil  law  rei  sitm 
applies,  not  only  to  immovables,  but  to  movables, 
although  many  jurists  confine  it  to  tlie  former.'  Sed 
Iteic  aliam  polius  rationem  sequimur;  quod  in  foro 
stabiliendo  maxime  comideretur^  an  in  promptu  sit 
Rectum    dare    citationi^    in    cogendis    partibus    ad 

equium  jurisdictionis ;  qum  Jacuitas  mque  locum 
tt  in  mobilibus,  nbi  detinentur,  quam  in  immobili* 
buSf  ubi  sike  sunt? 

^  63^i*  But  he  admits,  that,  as  the  fontm  domicilii 

was  of  universal  operation,  actions  in  rem  might  be 

brought    in    the  forum  domicilii^   as  well  as  in  the 

forum  rei  sitm.      Videlicet^  hoc  semper  tenendum^  dom- 

icilii  forum  esse  genertde^  quod  in  cunctis  actionibus, 

eoque  etiam  in  actionibus  in  rem,  obUnere,  sciendum 
ut  de  dd.  kgibus  constat.*    Again  he  mys  ;  Summa 

^tur  hmc  esto.  Domicilium  in  omnibus  rebus  et  ac^ 
tionibus  prtebet  forum.  Res  sita  pratcrta  in  actionibus 
in  rem  singularibuSf  non  escluso  domicilio?  And  he 
supposes  the  same  rule  to  apply  in  modem  limes  in 
the  civU  law  countries.      Hmc  ^o  de  foro  dcmicitiij 


i  Hnftcntt,  Uh.  S,  tit.  1 ;  D«  Foro  Comptt  {  38^  Too.  %  fw  78SL  Seo 
ftlM  I  lfeit»eiK»ic.  Otwerv.  35,  |i.  6t8,  019  r  port,  $  551. 

•  Tbt  lubjoct  ii «  jood  dMl  controforiiHl  unoof  the  cinliant ;  but 
dit  pristot  vocli  4om  ooc  itiiQifo  oM  to  mfift  in  til*  tiik  of  diicuii- 
kf  tki  vtfioiw  opittkim,  vlileb  mm  hM  hf  fhimu  Tlw  k«ni9d  t^^itr 
viU  iod  nmnf  of  ttwm  fillrred  to  ia  I*  Voot  td  PtndccL  Tom.  1,  LtK 
S,iiLltf  t7,4c^p.3a7. 

a  Hnborw,  Tons.  3,  Ub.  5,  th.  I.  H8.  P^  737. 

«  14  f  49,  p.  ?!». 
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reique  sitiB  alterne  conjunctOy  t 
modo  putem  obtinerej  quemadnu 
scriptum  est ;  ut  maxime  in  rem 
possit  tamen  omnino  etiam,  uhi 

^  535.    In  regard  to  mixed 
is  no  text  of  the  Roman  law  i 
rus  thinks,  that   they  may  be 
place  of  domicil  of  the  defends 
De  mixtis  actionibus,  exceptd  he 
pariim  in  rem,  partim  in  person 
suni  texlus  speciales^  uhi  sint  in 
ez  earum  proprietate  coUigunt 
imitentur  naturam  personalium 
illas  et  apud  domicilium  et  apu 
das^    ^c.      Proinde    sic     est 
quidem  illas  aciiones  utroque 
moveri ;  veruniy  si  fadenda  s 
ntique  divisio  regenda  sitj  parte 
tendas  cssCy  res  ipsa  loquitur.^ 

^  536.  The  civil  law  cont< 
of  jurisdiction,  to  wit,  the  plac 
made,  or  was  to  be  fulfilled,  o 
was  done,  if  the  defendant  c 
found  there,  although  it  was  m 
iciL  Illud  sciendum  estj  eum 
ut  in  Italia  solveret,  si  in  prov\ 
utrobique  posse  convenirij  et  i 
explains  this  thus.  Scquitur  ^ 
Rem  Gestam  esse  diximus,  eat 
ex  delicto  admissoj  ^-c.      Sed  t 


1  Hiihenis,  Tom.  2,  Lib.  5,  tit  1,  §  50. 

2  Id.  §  51,  p.  729. 

3  Dig.  Lib.  5,  tii.  1, 1.  19,  §  4.      See 
Pothier,  Pand.  Lib.  5,  tit  1,  n.  29  to  44 ; 
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frutl,  si  cotUrahens  in  eodeni  loco  reperiatur ;  quod  con* 
venitf  requisite  communi  inde  ab  initio  collocaiOj  nullam 
esse  fori  causanij  nisi  cum  facxdtate  cogendi  conjunc- 
tarn  ;  qucdis  non  est  ex  historid  cmttractus^  si  vet  Reus  ibi 
non  inveniaturj  vel  bona  duntaxat  sita  non  habeat,  in  qum 
missio  fieri  possit^  quando  Reus  se  in  loco  contract&s 
fiofi  sisiitJ  Thene  distinctions  of  the  Roman  law 
have  found  their  w^y  into  the  jurisprudence  of  most, 
if  not  of  all,  of  the  continental  nations  of  oiodem 
Europe. 

^  537.  Accordingly  we  find  it  laid  down  by  foreign 
jurbts  generally,  that  there  are,  properly  speaking, 
three  places  of  jurisdiction  ;  first  the  place  of  dom* 
icil  of  the  party  defendant,  commonly  called  the 
forum  domicilii;  secondly,  the  place,  where  the  thing 
in  controversy  is  situate,  commonly  called  the 
forum  rei  sitm ;  and  thirdly,  the  place,  where  the  con- 
tract is  made,  or  other  acts  done,  commonly  called 
forum  rei  gestae^  or  forum  coniract&s.  Vis  ilia  com- 
pellandi  partes  ad  nquum  jus  (says  Hubcrus)  impri- 
mis est  in  loco  domicilii ;  est  eiiam  in  loco  ret  sttis ;  el 
rei  geske^  si  reus  ilHc  haberi  posse ;  alias  secus,^  The 
lame  distinctions  are  fully  laid  down  by  John  Voet, 
aiid  Boullenois,  to  whom  we  may  generally  refer  for 
more  copious  information.^  They  aie  also  recognised 
in  the  Scottish  law.^  They  have  been  here  brought 
into  I'iew,  because  they  constitute  the  basis  of  the 
lettoning  of  many  of  the  Ibieign  jurbts,  in  discuss* 


t  Hobsras, Tom. % Uh, S, Ht  l.f  39; H  ^ ^^ 730i 
S  Hiibsrait  Tom.  %  Ub.  5»  lit.  1,  Dt  FcM  GomjieL  (  38;  p.  732* 
»  J.  To9t,Ml  Find.  Ub.  5,  tit.  1,  D9  Jii4i«iiit p.  9CX|.i  GltDf  i^; 
I  BcMillMKNB.  ObMTT.  3S,  pu  001  j  Id.  |K  iII8,ei0(  14  ^  OSS;  Bmttf  oft 

<  EfikiiM^  liwt  B  1,  lit  3,  f  10  to  32t  p-  99  lo  39L 
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ritor),  or  upon  the  thing  being  within  the  territory  ; 
for,  otherwise,  there  can  be  no  sovereignty  ex* 
erted,  upon  the  known  maxim;  Extra  terntofium 
jus  dicenti  impune  nan  paretur*^  Boullenois  puis  this 
rule  among  his  general  principteM.  The  laws  of  a 
^vereign  rightfully  extend  over  persons,  who  are  dom- 
iciled within  his  territory,  and  over  projierty,  which  iis 
there  situate*^  Vattel  lays  down  the  true  doctrine,  in 
clear  terms*  *'  The  sovereignty,  (says  he,)  united  to 
domain,  establishes  the  jurisdiction  of  the  nation  in 
its  territories,  or  the  country,  which  belongs  to  it.  It 
is  its  province,  ur  that  of  its  sovereign,  to  exercise 
justice  in  all  places  under  its  jurisdiction,  to  take  cog- 
nizance of  the  crimes  committed,  and  the  differences 
ibiU  arise  in  the  country."  ^  On  the  other  liand,  no 
sovereignty  can  extend  its  process  beyond  its  own 
territorial  limits,  to  subject  either  persons  or  projierty 
to  its  judicial  decisions*  Every  exertion  of  autlmrity 
of  this  sort  l>eyond  this  limit  is  a  mens  nullity,  and 
incapable  of  binding  such  persons  or  property  in  any 
other  tribunals*^  This  subject,  however,  deserves  a 
more  exact  consideration. 

^  540,  In  the  first  place,  let  us  consider  the  sub- 
ject of  jurisdiction  a  little  more  particulariy  in  re- 
gard to  persons*  These  may  be,  either  citizens 
(native  or  naturalized),  or  foreigners.  In  re^rd 
to  the  roimier,  while  within  the  territory  of  their  birth, 
or  of  their  adopted  allegiance,  the  jurisdiction  of 
the  sovereignty  over  them  is  complete  and  irresis- 
ttUe.      It  c^noot  be  controlled;  and  it  ought  to  be 


I  IKf.Llk2,m*l»LSflL 


8m  litMMl  V.  Bmph^fMmm. 
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had  received  no  notice;  however  the  proceedings 
might  be  in  conformity  to  the  local  laws.  This  is 
rhe  just  result  dcducible  from  the  axioms  of  Huberus 
already  quoted ;  and,  especially,  from  the  first  and 
second  of  these  axioms.'  Whatever  authority  should 
be  given  to  such  judgments,  must  be  purely  ex  ram- 
iiate^  and  not  as  matter  of  absolute  or  positive  right  on 
one  side,  and  of  duly  on  the  other. 

^  6V1*  In  regard  to  foreigners,  resident  in  a  coun* 
try,  although  some  jurists  deny  the  right  of  a  nation 
generally  to  legislate  over  tbeiSi  it  would  seem  clear, 
upon  general  principles  of  international  law,  that 
such  a  right  docs  exist ;  and  the  extent,  to  which 
it  should  bi!  exercised,  is  a  matter  purely  of  munici- 
pal arrangement  and  policy.  Huberus  lays  down  the 
doctrine  in  his  second  axiom.  All  persons,  who 
are  found  wnthin  the  limits  of  a  government,  whether 
their  residence  is  permanent  or  temjxiniry,  are  to 
be  deemed  subjects  thereof.*  Boullenois  says,  that 
the  sovereign  has  a  right  to  make  laws  to  bind 
foreigners  in  relation  to  their  property  withUi  his 
domains ;  in  relation  to  contracts,  and  acts  done 
thereto;  aodt  in  relation  to  judicial  proceedings, 
if  they  implead  before  his  tribunals.^  And, 
further,  that  he  may,  of  strict  right,  make  laws  for 
all  foreigners,  who  merely  pass  through  his  domains, 
although  commotily  this  authority  is  exercised  only  as 
to  matters  of  police.^  Vattell  asserts  the  same  gen- 
eral doctrine,  and  says,  that  foreigners  are  subject  to 


'  Id, ;  Hnbtnn,  Tom.  2,  libi  l^  tit  a,  4  9»  pu  138;  ante,  f  9S^  nM  3  ; 
Bmvy  on  Womgn  Uw,  ch.  8i,  p.  il«  ck  1^  |b  69,  di.  tO,  p.  71 . 


3  1  BoaQiiiok,Pr.G«o.4«5,^a 
Md.5»p,a 
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for  iitfttancc;,  be  maintamable  against  him,  so  as  abso- 
lute! j  to  bind  his  property  situate  elsewhere ;  and, 
a  fortiori^  not  so  as  absolutely  to  bind  his  rights  and 
titles  tn  immovable  property  situate  elseuhere.  It 
IS  true,  that  some  nations  do,  in  maintaining  suits 
injiersonantj  attempt,  indirectly,  by  their  judgments 
and  decrees,  to  bind  property  situate  in  other  coun- 
tries ;  but  it  is  always  wiili  the  reserve,  that  it  binds 
the  person  only  in  their  own  courts  in  regard  to  such 
property*  And,  certainly,  there  can  be  no  pretence, 
that  such  judgments  or  decrees  hind  the  property 
itself,  or  tht!  rights  over  it,  which  are  established  by 
the  laws  of  the  place,  where  it  is  situate.  If  a  Court 
of  Chancery,  in  England,  should  compel  a  bankrupt 
by  its  decree,  to  convey  his  personal  and  real  estate, 
situate  in  foreign  countries,  to  the  assignees  under 
the  commission,  (as  it  was  at  one  time  thought  tliey 
might  do,  although  now  the  doctrine  is  repudiated) ; ' 
yet  such  a  decree  would  not  operate  to  transfer  the 
projHjrty,  so  as  to  affect  the  rights  of  creditors,  or 
the  regular  operation  of  the  laws  of  the  state  ret  siUe. 
So,  a  foreign  court  cannot,  by  its  judgment  or 
decree,  pass  the  title  to  land  situate  in  another  coun- 
try ;  neither  can  it  hind  such  land  by  a  judgment  or 
decree,  that  in  default  of  the  defendants  in  ihe  suit 
conveying  it,  shall  be  conveyed  by  the  deed  of  its 
own  officers  to  the  plaint]f&.  Such  a  conveyance, 
made  by  its  oflh^srs,  would  be  treated,  in  the  country^ 
where  the  land  is  situate,  as  a  mere  nullity.^ 

^  644w     The  doctrine  of  the   Englb^h   Courts  of 
Chancery,  on  this  head  of  jurisdictiont  seems  carried 


•  Wnm  m,  Wi4itK  ^  Pmbi  ft.  1B8^  «0a 
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to  bid ;  the  (jucstion  is,  whether  any  court  will  per- 
mit the  transaction  to  avail  to  that  extent*  It  is  said^ 
this  Court  has  no  jurisdiction,  t)ecause  it  is  a  pro- 
ceeding in  the  West  Indies*  ft  has  been  argued, 
very  sensibly,  that  it  is  strange  for  this  Court  to  say, 
It  is  void  by  the  laws  of  the  island,  for  want  of 
notice*  I  adrait,  I  am  bound  to  say,  that,  according 
to  those  laws,  a  creditor  may  do  tlib.  To  that  law 
he  has  had  recourse,  and  wishes  to  avail  himself  of 
it;  the  question  is,  whether  an  English  Court  will 
permit  such  an  use  to  l>e  made  of  the  law  of  that 
island,  or  any  other  country-  h  is  sold,  not  to 
satisfy  the  debt,  but  in  order  to  get  the  estate, 
which  the  law  of  that  country  never  could  intend,  for 
a  price  much  inadequate  to  the  real  value ;  and  to 
pay  himself  more  than  the  debt,  for  which  the  suit 
was  commenced,  and  for  which  only  the  sate  could 
be  holden.  It  was  not  much  litigated,  that  the  Courts 
of  equity  here  have  an  equal  right  to  interfere  with 
fcgard  to  judgments  or  mortgages  ufK>n  the  lands  in 
a  foreign  country,  as  upon  lands  here.  Bills  are 
often  filed  upon  mortgages  in  the  West  Indies.  The 
only  distinction  is,  that  this  Court  cannot  act  u{)on 
the  land  directly,  Imt  act.n  upon  the  conscience  of  the 
person  living  here-  Archer  t>.  Preston,  Lord  Arglassc 
r.  Muschamp,  fjord  Kildare  r-  Eustace,  (I  Eq.  Abr- 
133;  I  Vera-  76,  136,  419.)  Those  cases  clearly 
diow,  that  with  regard  to  any  contract  made,  or 
equity  between  persons  in  this  cmmtry,  respecting 
lands  in  a  foreign  country,  particularly  in  the  British 
dominions,  this  Court  will  hold  the  same  jurisdiction, 
as  if  they  were  situated  in  Englaod*  I-xMrd  Hard- 
wieke  lays  down  the  same  doctrine,  (3  Aik.  S89). 
Tbereforei  without  aObeting  the  jurisdiction  of  the 
77* 
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Courts   there,   or  questioning 

proceedings,  as  in  a  court  of  1; 

sale  would  have  been  set  aside 

there,  I  have  no  difficulty  in 

have  to  say,  that  this  creditor 

the  advantage   he  got  by   the 

proceed   behind   the   back  of  t 

structive   notice,   which  could  ] 

point,  to  which  a  constructive  i 

might  be  actual   notice  witho 

he  has  gained  an  advantage, 

of  this,  nor  of  any  other  coi 

will  lay  down  the  rule  as  bi 

will   not  permit  him  to  avail 

any  other  country  to  do,  whi 

tice."^ 

^  645.     To  the  extent  of  thi 
may  not   be  any  well-found< 
same  doctrine  has  been  repeat 
equity  courts  of  America.^ 
the   Court  of  Chancery  will 
lands  in  the   plantations,   so ; 
the  possession,  or  the  rents  ai 
will  it  entertain  jurisdiction 
gard  to  lands  in  foreign  coloi 
title  there ;  or  to  prevent  a 
Junction;^  although  it  has   b 

1  Cranstown  v.  Johnston,  3  Ves.  R.  17 
a  9,  P.  Jackson  v.  Petric,  10  Ves.  164. 

3  See  Massie  v.  Watts,  6  Cranch,  1^ 
kin^,  R.  213;  Mead  v.  MeiTett,2  Paij 
Pmge,  R.  60a 

4  Roberdeau  v.  Rous,  1  Atk.  543.    S 

§551. 

5  WTiite  V,  Hall,  12  Ves.  Jr.  321. 
148, 15a 
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very  general  terms,  that  there  is  no  doubt  of  the 
jurisdiction  of  the  Court  of  Chancery,  as  to  land  in 
the  West  Indies,  or  in  other  foreign  places,  if  the 
persons  are  in  England. ' 

^546.  But  it  is  not  an  uncommon  course  for  a 
nation  by  its  own  municipal  code  to  provide  for  the 
institution  of  actions  against  non-resident  citizens,  and 
against  non-resident  foreigners,  by  a  citation  tnis  ei  ma* 
diSf  (as  it  is  called,)  or  by  an  attachment  of  their  prop- 
erty, nominal  or  real,  within  the  limits  of  its  own  terri- 
torial sovereignty ;  and  lu  proceed  to  judgment  against 
the  party  defendant,  whether  he  has  any  actual  notice 
of  the  suit,  or  not,  or  whether  he  ever  appears  to 
the  suit,  or  not.  In  rcsj>ect  to  such  suits  in  per* 
sotmmj  by  a  mere  personal  citation,  viis  et  modis^  such 
as  by  posting  up  such  a  citation  on  the  Royal  Ex* 
change,  in  London,  as  is  done  in  the  Admiralty  in 
England,  or  by  an  edictal  citation,  (as  it  is  called,) 
posted  up  at  the  Key  in  Leith,  at  the  market  cross  of 
Edinburgh,  and  the  pier  and  shore  of  Leith,  accord- 
ing to  the  practice  of  Scotland,'  there  is  no  pretence 
to  say*  that  such  modes  of  proceeding  can  confer  any 
legitimate  jurisdiction  over  foreigners,  who  are  non- 
residents, and  do  not  appear  to  answer  the  suit, 
whether  they  ba%'e  notice  of  the  suit^  or  not*    The 


i  Enk.  laitiL  R  h  Kit  2.  }  H*  IB »  tiL  E  4,  tit  1,  {  a<- AJIer  ft  d^- 
crM  li  bblainod  In  psnoimiii,  in  Seotlud*  it  i9iini,  that  tetten  of  horn- 
mgf  •*  tlM7  urn  oaUsilv  mmf  mipkgwg  tbs  difoduil  to  eorapJy  with  Uis 
decfM,  wbieli  amj  bt  «nrid  bj  pmooal  swicsb  oti  if  the  put/  csii* 
&oi  bt  found,  hf  ftpplicstioQ  it  hb  p1ac«  of  domietlt  or  d velliAf  ^otiit ; 
lad,  if  bs  ii  cMti  0f  tbt  tdngdom,  thtn  ht  it  ebaif^  by  a  eopf  pol  up  it 


crocB  m  Edinbitrflii  iad  d  lbs  pte  iod 


if  Uttk 


SM.  Inst.  E  2,  tit  5,  §  5& ;  Id.  B.  4,  tjL  3,  f  a    8eo  Dooflai  iu  Kofftit, 
4Biiig/R.68Q,epa. 
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present  there,  and  were  subject  to  the  jurisdiction  of 
tlic  Court,  out  of  which  the  process  issued  ;  and,  as 
nothing  of  ifiat  sort  was  in  proof  here  to  show,  that 
the  defendant  was  subject  to  the  jurisdiction  at  the 
time  of  commencing  the  suitt  there  is  no  foundation  for 
raising  an  assumpsit  in  law  upon  the  judgment  so  ob* 
tained."  * 


1  Buch&nan  v.  Rucker«  9  Eoit,  R.  109, 191  8m  Cmiftowo  r.  Jolm* 
fton,  3  Vai*  R.  170 ;  a  C  5  V«i.  7T6 ;  Ctvin  v.  Siewmrt,  1  Stirkie,  R, 
595;  Bieqoit  «.  McGmhjr,  3  Bvv.  Sl  Adolplu  951  {  &  F.  Fergywia  «l 
Mihoo,  11  Addpb.  U  EUit,  170,  16a— In  Smith  ^  Kicholli,  5  Biog. 
New  Gum,  906,  which  wu  ah  Action  af  trovtr  for  u  ship,  the  def<mdAi)t» 
wmoog  qtW  tikinn  pleaded  &  foreign  judgmetit  tod  racovetj  hf  ibm 
pUiatiir  in  the  Vico  Admirtlty  Courl  at  Siem  Leone  fbr  ih»  eaoio 
mibj^t-mmticr.  To  that  plea  Uioro  woj  n.  repliciuion,  that  ihe  defendant 
irai  not  in  the  Colony  of  Sierrm  Leone^  or  at  any  place,  within  the  ju- 
riidiciion  of  the  Vice  Admiralty  Courts  tl  the  oommeocenient  of,  or 
at  any  time  doniig  the  proceodtngt»  or  any  tine  until  after  the  judf* 
ment  in  the  Colony  of  B&eim  Leone,  end  had  no  notiee  Ihersofi  ^c* ; 
md  Lord  Chief  Joitiee  Tiadel  in  delivering  hii  opinion,  adtertin^  to 
this  point,  eaid;  *'Tbe  eAel  of  the  plaintid*i  replicttion  tsthiB,  — Ue 
ehoira  eooie  nmtlen^  hf  which  at  leaet  prtmi  fkeie  the  Judgment  relied 
on  k  e  foid  judgment  |  for  he  says,  it  the  time  of  the  euit  being  com- 
oeoced,  and  from  that  time  down  to  the  termination  of  the  eutt^  not  only 
wie  the  deftodent  in  Ihet  action  abeeni  fiom  the  place,  hut  thel  he  fa^d 
00  peteooi  whiletert  ao  egent,  or  any  other  penoB»  cm  whom  any  piuuew 
or  mnnilion  (bm  the  Court  ;could  be  ecniedf  or  who  could  answer  for 
Mm.  TUl  that  ti  tnewered  by  tbowing,  that  Ihete  wae  eome  Uw  in  the 
OOlaBf  Horn  which,  in  the  iituitioo  the  pajty  wam^  the  judgment  would 
not  W  a  f  oid  one,  we  moat  lay  the  ptaintiif  ii  letting  up  that,  which,  if 
onftttwered,  ahowi  it  to  be  a  rotd  jod^eat  In  Plonmier  e.  Wood- 
ume,  the  Court  eayit  thel  before  you  eel  up  e  foreign  judgment  ae  con* 
dueifo  in  the  oOnie  of  en  ertoppel  between  the  peiliee,  k  meet  eppeer 
on  the  reoord,  thei  it  ie  deeieife  tod  bindinf  hetweeii  them  la  ihe  colony, 
where  the  judgmmA  it  giten.  Thm  doee  net  tfpeer  herni  end  there* 
foie  on  both  groundeIthialitbepleeiinb«dplee,eefhreeiheforeiga 
JadlgOMttt  ie  cooeemed.**  See  eln  Plummer  n.  Woodboiae,  4  Dem.  dt 
Oreew.  IBI  Lord  Brougham  tn  alluding  to  the  aame  eubject  in  Ik»Q  e. 
Lippraaan,  5  CUrim  it,  Tumlh  1.  30, 31,  eaid  i  **  But  loppoeing  Uiet  the 
debt  might  here  been  loed  for  in  Frmnce,  then  ooome  the  qetetk% 
wbedber  the  f reoeh  fttdgmeit  eeanoi  be  «ed  en  ee  e  eaheieatife  oeoee 
of  aelioo.  It  m,  in  fool,  teademd  ee  one  of  the  gioonde  ol  init  here.  A 
foreign  judgment  it  good  hen  for  euch  a  porpoee^  provided  thet  it  hea 
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nienl  of  his  heritable  propeny  in  Scotland,  and  duo 
proclamation,  by  what  is  technically  called  **  horning," 
in  Scotland,  which  judgment  was  rendered  against  the 
defendant  by  default  for  his  non-appearance  to  answer 
the  suil«  The  question  was,  whether  the  Judgment 
90  rendered  was  void,  or  not.  It  was  held,  that  the 
judgment  was  valid.  This  decision  was  founded 
partly  upon  the  construction  of  the  articles  of  union 
between  Scotland  and  England,  and  partly  upon  the 
recognition  of  such  a  practice^  as  valldi  by  a  British 
Act  of  Parliament,  and  [lartly  upn  the  fact,  that  the 
judgment  was  against  a  Scottish  subject.'  On  Uiat 
occasion,  Lord  Chief  Justice  Best  in  delivering  the 
opinion  of  the  Court  said ;  ^*  A  natural  born  subject 
of  any  country,  quitting  that  country,  but  leaving 
pro|)erty  under  the  protection  of  its  laws,  even  dur- 
ing his  absence,  owes  obedience  to  those  laws,  par- 
ticularly when  those  laws  enforce  a  moral  obligation* 
The  deceased,  before  he  left  his  native  country,  ac- 
knowledged, tinder  his  hand,  tliat  he  owed  the  debts; 
he  H'as  under  a  moral  obligation  to  discharge  tliose 
debts,  as  soon  as  he  could/' ^  And  after  adverting  to 
the  case  of  Buchanan  r.  Ruckcr,  and  some  others, 
be  added;  *^To  be  sure,  if  attachments,  issued 
against  any  persons,  who  were  never  witliin  the  ju- 
risdiction of  the  Court  issuing  them,  would  be  sup- 
ported and  confirmed  in  the  country,  in  which  the 
peiwn  attached  resided,  tlie  legislature  of  any  coun- 
try might  authorize  their  Courts  to  decide  on  the 
rights  of  parties,  who  owed  no  allegiance  to  the 
government  of   such  country,    and    were  under    no 
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Proof,  however,  was  given,  that  b)*  the  law  of  the 
colony,  in  the  cme  of  a  pemoit^  formerly  resident  in 
the  island^  absenting  himself,  and  not  leaving  any 
attorney,  upon  whom  process  in  a  suit  might  be  serv- 
ed, the  Procurator  Genera]  or  his  deputy  wa^  liound 
to  take  care  of  the  interests  of  such  absent  party. 
It  was  said,  that  the  law  of  the  island  did  not  provide* 
any  means,  whereby  the  Procurator  General  or  his 
deputy  might  be  required  to  bold  commuoication  with, 
or  receive  directions  from  an  absent  person.  Thirr 
may,  perhaps^  be  some  defriency  in  the  law  in  that 
respect ;  but  as  the  law  of  the  island  is,  that  the  pro- 
ce^  shall  be  served  ujx>n  the  public  officer,  it  must  lie 
presumed,  that  he  would  ilo  whatever  was  necessary 
in  the  discharge  of  tliai  public  duty ;  and  we  cannot 
take  ufjon  ourselves  to  say,  that  the  law  is  so  rontniry 
to  natural  justice,  as  to  render  the  judgment  void  in 
a  case,  where  the  process  was  so  served. ''^ 

^  649.  A  still  more  common  course,  in  many  states 
and  nations,  is,  to  proceed  against  non-resideuts, 
whether  they  ate  citizens,  or  whether  they  are  foreign- 
ers, by  a  setsure  or  attachment  of  their  property  sit- 
uate or  found  within  the  territory.  Sometimes  the 
seizure  or  attachment  is  purely  nominal,  as,  for  ex- 
ample,  of  a  chip,  or  a  cane,  or  a  hat.  In  other  cases 
tlie  seizure  or  atlacbment  is  bona    fide  of  real   prop- 


t  ItoqiMt  f*  MeC^trth^t  flim.  it  Aiblpb.  951,  058,  OSE». -* t( liu 
bfss  jofltjr  rimtrli^  bjr  Lord  BrooflkiiD«  (io  Dcfi  r.  lifppiiiijio,  5  CUuie 
it  FbtIL  3U)  th«l  th»i  cftM  ^\wm  b^eii  vuppowd  lo  go  lo  the  fi^rfe  of 
Hm  law;  but  the  defendafit  in  ihalcaM  held  a  pyblk  ollSce  in  the  veiy 
c(i|)oay«m  wbkh  he  wm  engifiallf  enod.**  PoHiapa  a  itraoc«r  dooht  of 
im  eofTSetnaai  mif  hi  upon  prteipta  of  pobtie  juatico  have  been  pfo* 
mommmL  BooUeoois  twiistiiMtly  dtsina  an  i^xerciae  *if  jariadictioii 
ifilBil  SB  tbacnt  IbraifiMr  lo  b«aifesnM  in  point  of  aothoriqr.  I  B^- 
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^  ii50.  In  the  aext  place^  let  us  consider  the 
subject  of  jurisdiction  in  regaid  to  property.  It 
vnil  be  uimecessar}*  to  discuss  the  matter  at  large, 
as  to  personal  ptoper^^    since   the  general  doctrine 


I 


io  New  Hmmpthire  harln^  jnrisdiclion  of  the  cause  for  the  purpose  of 
rtndtrsiif  th^l  jad^oMiii^  and  th«  b«ilifl^  factor,  tru«tc47,  or  i^siahee  pro- 
daen^  N,  mil  to  obtam  cxectttioQ  of  it  hen*,  bat  for  hli  own  jt»iillcatioii. 
If,  lK>wff9rt  thott  goodi,  effbeu,  and  cred&ti  if*  innr  m  sititf^  the 

jnipMiHt  lod  Um  eivdltor  tbouM  poo  an  tctioi  on  vent  in  tliis 

ilAto  to  obtain  Htitfmction,  be  mmt  fail ;  becatwe  Um  dcfftidaDt  waa  not 
ptftonaUx  amenable  to  ti^e  jtiriadtctiaii  of  tlie  Court  rendering  liio  judg- 
ment. And,  if  the  defendant,  after  tht?  aervice  nf  the  proccafl  of  foreign 
akIaoknEiefiL,  tkoiikl  eitiber  in  penioii  hate  gone  into  the  State  of  New 
ibmpiblrai  or  eomiilsiNI  «a  Btfeeraej,  to  detfbnd  th«  aott,  ao  ae  to  pro- 
tect hta  goode,  eflbeta,  or  credit!  fkm  the  efliBet  of  the  Utioliiaent,  he 
would  noi  thereby  beve  fit  en  the  Cottrf  Jnriidktlon  of  hii  perrni  t  naee 
thia  jariidietloo  watii  reenlt  fhm  the  tervire  of  the  foretgn  ettadkmeiii 
It  would  be  tmrenonable  to  oblige  any  man  living  in  one  itate»  and  hat- 
ing eibeu  IQ  tnotber  etate,  to  loeke  hlmtelf  imeneble  to  Uie  cotirta  of 
the  laet  atate,  thai  be  might  defbtid  hie  property  there  attached.**  See 
poit,  $  584, 5KE|  ilOS  to  618.  Mr.  Barge  hie  mede  the  fullnwin^  reniarlrf 
on  the  eaine  iobjeot.  **  In  order  that  it  may  prodoeetheeilbet  of  leejodi^ 
eata  in  the  eoontry,  in  which  It  ia  prononnced,  and  i  Ibiliofi  in  e  fbretga 
eottliify,  the  eeiilBBOe  movt  be  given  by  a  competent  tribnnal.  ft  nniet 
pnt  1  flfiil  temlnelioQ  to  the  mitter  in  Ittigfitioo,  end  it  muet  bo  certain. 
The  want  of  either  of  th««e  requiaitea  ia  iuch  a  defect  as  to  tender  the 
«entent!e  null  and  irnid,  and  thle  defect  la  eaJled  a  nullity.  The  judi- 
cial tribonal  moat  he  eempteot  to  entertain  jurteilietbn  of  tho  mibject* 
of  the  auit.  If,  according  to  the  eonatitution  of  the  tribtmaJ,  the 
of  the  eeoteiice  waa  eieliided  from  ita  ecfobaoeev  Hie 
by  the  indtvidnahi  compoeiog  it  mmU  powMi 
the  weighty  «Meh  beloc^r^  to  an  arhiirament  made  by  thoee,  to  whom 
the  Iftigatinjc  ^lanifw  had  iyhmicted  their  diflhrmoee,  hot  it  would  not 
the  autliority  of  m  jadieata.  Wtiere  a  timiled  tribunal  talcea 
itaelf  to  ejiereiee  a  jtsriadictionf  whkh  doea  rnn  belong  to  it^  tta 
nothing, 


appeal    Biieh  a  delhct  hi  the 


cannot  be  eared  by  the  appear- 


re  of  the  parly*    Another  onltity  in  the  •entenee  ie^  a  dedetoii  gieen 
that,  which  waa  not  demanded  Of  not  eonleeisd«  or  when  mofe  hne 


iees  adttodged  ihiB  woe 


for  in  either 


te  Jodge  hie 


eieeeded  hia  jorSedi^ioBt  **l71tni  id,  ^od  tn  judktiim  dednetiim  dot, 
potMiai  judicii  netiuai|iiam  poleet  eacedete.**  Tha  party,  againel  whom 
ihe  eenieooe  hee  been  obtained,  amet  be  aobjeet  to  the  jtmadletioii  ef 
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for  the  purpose  of  justice,  that  the  actual  situs  of 
the  thing  should  be  examined*  A  uation,  witliiu 
whose  territory  any  personal  projx»rty  is  actual- 
ly sitoatef  has  as  entire  dominion  over  it,  wbUe 
thereiiii  in  point  of  sovereignty  and  jurisdiction^  as 
it  has  over  immovable  property  situate  there,  it 
may  regulate  it«  tranjifer,  and  subject  it  to  process 
and  execution,  and  provide  for,  and  control  the  uses 
and  dis{K>sition  of  it^  to  the  same  extent,  that  it 
may  exert  its  authority  over  immovable  property.* 
Ooe  of  the  grmmds,  upon  which,  as  we  have  seen, 
jortsdiction  is  assumed  over  non-residents,  is,  through 
the  instrumentality  of  their  personal  pro[)erty,  as 
wen  as  of  their  real  property^  within  the  local  sove- 
teigoty.*      Hence  it  is,  that,  whenever  persona]  prop- 


to  ■etion  hrfort  the  defiMMliiit  bid  ictimlljr  appeared  in  ecnirt  to  ta* 
•v€r  biM;  «nd  •v«n  if  bt  p«ftiii«6io«ilj  atglictgd  oriifawd  to  tppMr, 
tilt  ooJy  coufM  wu  to  mu%  eoDtiimtd  pfoc«M,  or  to  diitimin  upon  hii 
good^  ttt  order  tltereby,  ta  it  wts  expected^  to  iodaco  him  to  appear, 
or  to  oQibw  htmt  hf  wbieb  pwoem  bo  isotrred  «  qotlilM  faAritiv* 
oC  liii  knit  wd  ftodt,  lod  tU  bit  oivH  rifbia  m  « luifocl  m#M»- 
piodod.  Bm  ID  certaio  etoof,  tftor  aetaal  poraooal  •crvice  tho  pkioti^ 
wilt  bjf  tbo  lU  of  ceruin  vlatatoii  pormiltod  to  enter  an  app^nmce 
Ibr  Ihm  dilbpiiiit.  But  if  tin  dilbii^uit  wcm  abroad,  or  armdtd  tho 
of  fwiOiiMt  wmA  bid  no  goodi  (tbo  diaUmmtijg  of  wbicb  wn  coo* 
ily  oquiva)oat  to  actoa]  Mrvk«,  b<>cmiia«  it  wa«  wppoaed  tim 
would  bfir  of  tbmt  proooodiof •)  tbiii  Ibo  oolj  eooiM  wu^ 
lad  Mill  111  to  proctid  to  oatUwry,  wbkb«  boii«v«r«  de«t  not  ooibli 
tbt  pliiotifl^  to  prooo«<d  to  bit  action,  or  to  obtain  jud^mont  tbtreln* 
bm  only  email  i  ammtn  of  ibo  laftda*  gooda»  acd  property  of  Ujo  dc- 
teidiBl,  M  Mbhid  10  tbi  h^^  fbr  tbt  dtfiod&M^  ootninicy  nnd 
diifiapicl  of  bit  praoMt.  BtH  tbi  pliiittilf  tn^  tbimpoiit  by  appb- 
oilioti  to  tbi  Coort  of  Eacboqyer  or  by  patition,  wben  bia  claim  cjiccoda 
ilkf  poiindii  obtain  aatiafaetioii  of  bit  dibi  liy  ide  of  ibi  dififidiiil^ 
ptiyig^y  Mllld  lindar  bk  oiitlawij,  luiJoai  pratioualy  Um 
ippnni  to  tbi  loiioci,  ind  mabtca  tbe  r? 

9  ingib Comn.  oa  CoL  lad  For  Law,  Pi  lUta 
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erty-*       The  same  rule  is  appUird  to   mixed  actions, 
and  lo  all  suits,   ivhicli  touch  the  realty.' 

^  652.  Boultetiois  has  treatt*d  tliis  whole  subject 
with  becoming  fullness  and  accuracy.  He  has  di- 
vided actions  into  those,  which  are  purely  personal, 
those,  which  are  purely  real,  and  those,  which  are 
mixed,  and  partake  of  the  character  of  both,  follow- 
ing, in  these  respects,  as  he  avows,  the  division  of 
Burgundu:;*^  The  first,  (perscmal  actions,)  respect 
the  quality,  state,  or  condition  of  persons,  and  pro- 
nounce against  them  judgments  purely  personal,  Ad 
dandum^  vet  faciendum^  aui  nati  faciendum.  The 
next,  (real  actions,)  respect  things,  either  the  pro- 
prietary right  or  ownership,  or  the  right  of  possession, 
or  the  right  or  title  of  a  creditor,  or  some  other  rij^ht 
or  title.  The  last,  (mixed  actions,)  respect  both 
persons  and  things,  either  in  adjudging  the  projicrty 
to  one,  or  pronouncing  against  him  a  {>ersonal  judg- 
ment for  the  profit  of  the  other,  or  adjudging  the 
property  to  one,  and  adjudging  the  other  to  make 
restitution  of  the  profits  to  him ;  so  that  it  is  the 
title  of  the  action,  which  characierixes  the  ac- 
Pcraooal  actions  may   rightfully   be    brought 

1  Tim  juriidietkMi  m  to  tbt  rigtita  of  re«l  property  ii  loc&J,  the  subject 
'Wing  ilx^  sa4  immofibte.     Lord  Giief  itiitkt  De  Grey  in  Eftfiud  v. 

*  lf«iiry  00  ForaifB  Liw*,  cb,  6,  {  3,  |».  50,  cb  9,  }  It  p.63 ;  1  BouJli^^ 
DooK  ObMfV.  9S,  |t  001,  Slc.1  14  p,  613,  On*;   14  p.  Q^  dtc. ;  Id.  p. 

>  Tbe  Uofutft  of  Borgundoi  If;  Onfthtm  eoBdMomtiofiuiii  tummm 
dif  uiio,  psnt^r  in  tra  gvovm  daducitar.  Aot  tnlni  in  rom,  »ut  in  p«r- 
•oouD,  tut  10  BKUOfOO  eoncipiitntar*  lo  lom,  qnotSoi  dkui  re*  iiiift' 
tar,  boe  M  ^m  mm  4MlDr«  vd  joio  ^•ditom,  lat  olio  osodo  pOMidoodo 
ittim*  lo  piffonoomn  ^  ooodgroootur  od  aii^uid  dmndotn  tut  ptUcodooi^ 
flbemioBi  lot  bod  Ibeioodina,  ttl*  d  pmwotm  itotom  mf&cML  In  ainm- 
qo«  si  ot  foi,  et  poraoov  ■ioni  ia  nwidoBiTliliottOlw  reniAnt  Burgundo*, 
Tna.3t0.1,a.p.  84,^ 

«  1  BooQoooK  Obooff.  %i,pi  00},<N& 
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they  maj  be  sued  for  as  personal  actions.^  There 
are  many  other  Jurists,  who  adopt  the  like  distiuc* 
tions.^ 

^  553*  Vattel  explicidj  avows  the  same  doctrine. 
"The  defendant's  judge,'^  (that  is,  the  eompetent 
judge,)  says  he,  *^  is  the  judge  of  the  place,  where 
the  defendant  has  his  settled  abode,  or  the  judge  of 
the  place,  where  the  defendant  is  when  any  sudden 
difficulty  arises,  provided  it  do<*s  not  relate  to 
an  estate  in  land,  or  to  a  right  annexed  to  such  an 
estate.  In  such  a  case,  as  property  of  this  kind  is  to 
be  held  according  to  the  laws  of  the  country,  where 
it  is  situated,  and  as  the  right  of  granting  it  is  vested 
in  the  ruler  of  the  country,  controversies  relating  to 
such  [real]  property  can  only  be  decided  in  the  state, 
in  which  it  depends,"' 

^  654*  It  will  Ix!  perceived,  that  in  many  respects 
the  doctrine,  here  laid  down,  coincides  with  that  of 
the  common  law.  It  has  been  already  stated,  that  by 
the  common  law  personal  actions,  being  transitory, 
may  be  brmight  in  any  place,  where  the  party  defend- 
ant can  be  found;*  that  real  actions  must  be  brought 
in  the  forum  rei  sita;  and  that  mixed  actions  are 
properly  referable  to  the  same  jurisdiction/     Among 


i  RObiirr,SS,|».«IS,0M 

t  Iti  Olnenr.  ^  p.  flOl  to  p.  651 ;  I  Hoftii,  Operm,  Ih  CiAim.  Utf. 
4  70,  p.  13^  edit.  1737 ;  Id  p.  215,  edit  1716 }  J.  Voet,  id  Puid.  Tom.  1, 
Uti*i,tit  l«f  38«p.24l. 

t  Vmtu^l  B.  9,  ck  a, }  108, 

<  Petmioml  iiijiiri««  ira  of  ft  timtllory  i»titn%  tt  aeqnitfiliir  fonsm  lUl 
Lord  Chmf  Itwtico  Dn  Grvf  in  ftalbol «,  Dtf^H  9  W.  Black.  R,  1056L 
8m  Mootjrn  v.  F&br^(tJ^  Cowptr,  E,  161,  174V  177;  EobtiMii  9, 
BluMl,9Biirr.  a.1074;  H.  C,  1  W.  Btiick  9»  |  ante,  7104* 

A  Ants,  f  asii  4  Cowvii,  R.  SSff,  noli, — LM  Hai»Aeld  id  lloftyn  «i 
Fibrifi% (Cowper,  E«  I0l«  176,)  mid;  **Tlior«  m  %  fortittl  iod  mw^ 
■unttat  difltiactioii  lo  lo  tb«  lonli^  of  trkk.  I  iWv  fhma  w  dil^ftm 
thiiifiL    Tiki  itiNlMiliil  dJtthwHw  H  whm^  th*  pfooMdiiif  if  in  i«n  i 
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^  655.  The  groimdH,  upon  which  tlie  exclusive 
jttri^dictioD  B  maintained  over  tmmovable  property 
are  the  same,  upon  which  the  sole  right  to  csiabtisfa^ 
regulate,  and  contrd,  the  transiWi  descent^  and  trista- 
iiientary  dispsition  of  it  have  been  admitted  hy  all 
nations.  The  inconveniences  of  an  opposite  course 
would  be  innumerable,  and  would  siubjcxt  immm^afale 
property  to  the  most  distressing  conflicts  arising  from 
op(x>8ing  tith?Sf  and  compel  everj  nadon  to  adminiister 
almost  all  other  laws,  except  its  own»  in  the  ordinary 
administration  of  justice.^ 

^  556.  Having  stated  these  general  principles 
in  relation  to  jurisdiction^  (the  result  of  which  ts» 
(hat  no  nation  can  rightfully  claim  to  exercise  ilt 
except  as  to  persons  and  property  within  its  emu 
domains,)  we  arc  next  led  to  the  consideration  of  the 
question,  in  what  manner  suits  arising  tVom  foreign 
camai  are  to  be  instituted,  and  pnieeedhigs  to  be  bod 
until  the  final  judgment.  Are  they  to  be  according 
to  the  law  of  the  place,  where  the  parties,  or  cither 
of  tbem,  live  ?  Or  are  they  to  be  according  to  the 
modes  of  proeeeding  and  forms  of  suit  prescribed  by 
tbe  laws  of  the  place,  wfaere  the  suits  are  brought  ? 
Fortunately,  here,  there  is  scaiecly  any  groimd  left 
open  for  controversy,  either  at  the  commoo  law,  or  in 
the  opinions  of  foreign  jurists,  or  in  the  aemal  prac- 
tice of  nations.  It  b  universally  admitted  and  es<- 
tabtiabed,  that  tbe  forms  of  remedies,  and  the  modes 


lijr  Mr*  Ckkf  imHtm  Mtfthill,  in  tlie  esse  of  IMngHoo  t.  Mfimoa, 
btOmm  Ito  Clicoil  C3Mift  of  Vbirtnift,  in  t<ni,  (4  HftU*»  AoMriotii  Law 
losiBsl,  ^  70»)  It  wtf  m  actinD  ^iiarv  ckiitai  A«f it,  broufbl  tfftiiift 
ill;  IdksoB  on  Account  of  tn  alt^^  trvipSM  to  Undi  (iho  Daltnis)  la 
Ntv  OriwH,  hf  hk  tidsr,  wbiJt  bs  mm  Pmitait  of  iW  Vmtmd  1 
TlM^ail  WIS  iSmiimtii  ftr  vtsi  of  jttiMktioiD. 
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The  juris|>rudeiice  of  one  natiou  may  be  very  refined 
and  artificial,  with  a  multitude  of  intricate  and  per- 
plexed proceedings ;  that  of  another  may  be  rude, 
yninfurtiH^di  and  har$h^  conststing  of  an  undigested 
BI8S8  of  usages*  It  would  be  absolutely  impractica- 
Ue  to  apply  the  process  and  modes  of  proceeding  of 
the  one  nation  to  the  other*  Besides;  there  would 
be  an  utter  confusion  in  all  judicial  proceedings  by 
attempting  to  engraft  upon  the  remedies  of  one 
country  those  of  all  other  countries»  whose  Bubje^ts 
should  l>e  parties  or  be  interested  therein.  No  tribu- 
nal on  earth,  however  learned,  could  liope,  by  any 
legree  of  diligence,  to  master  the  laws  and  processes 
remedies  of  all  other  nations,  and  the  qualifica- 
tions and  limitations  profierly  bclougiuji;  thereto.  A 
whole  life  might  be  passi^d  in  obtaining  litde  more 
than  a  few  unconnected  elements;  and  litigation 
tiMiS  became  immeasurably  conifjlicated,  if  not 
Ifasolutely  interminable.  All,  that  any  nation  can, 
kTcforc,  be  justly  required  to  do,  is  to  open  its  own 
'tribunals  to  ibreigners,  in  the  same  manner  and  to  the 
same  extent^  as  they  are  open  to  its  own  sutjects ; 
and  to  give  them  the  same  redress,  as  to  rights  and 
w roups,  which  it  deems  fit  to  acknowledge  in  its  own 
mtuuci|)al  code   for  natives   ;mhI   residents^ 


t  Ijat^  Wnn^matt  in  deltrf^itig  hm  juagtnont  in  Donn  r.  Lippmana, 
6  Clark  i^  PIumII.  R,  1,  la^  U»  trmdo  tamo  lUtking  rainafka  oo  tJu» 
MibjMt.  **T1mi  taw  on  thii  point  la  wall  aaUJt^l  m  tiiia  oooiitrj«  inhere 
ikia  diatiiirliaii  la  prDparl/  uhesL,  tJiat  wbaleifer  rvUt«a  to  iha  remedy  to 
te  «Bfiiifec4,  tniiat  ba  dstsnniiia4  hf  \h/Q  lex  fon,  Uia  law  of  the  cmintrj 
lo  Ilia  tnbuMia  of  rnhkeh  llw  ap^aa)  ia  amdm,  Ttiia  rula  m  clou ly  laid 
dowB  in  tins  BHtiab  lioeo  Conpaoy  v.  Dntmiaoaiif  (10  Bani  &.  Craa. 
Ml);  JH  U  Vava  a.  Viajuka,  I  BtnL  4t  Adol*  091,)  and  in  Uuhrr  v. 
Bmkam,  t3  Scott,d(M;  I  llod««a,906»  9  Buf.  R  C.  909;  91>uwi 
Pm.  Cmm.  7H;  and 4  Mom  it  8oottt39a»)  Ihoofh  tlia  mma  had 
prmocitty  b^n  racogaiaad  in  WffiiaM  a.  lomB,  (13  Caal,  139).    TIm* 
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^  558.  The  doctrine  of  the  common  law  is  so  fiillj 
established  on  this  point,  that  it  would  be  useless  to 
do  more  than  to  state  the  universal  principlei 
which  it  has  promulgated;  that  is  to  say,  that,  in 
regard  to  the  merits   and   rights   involved  in  actions, 


assiiining  that  to  be  the  settled  rule,  the  only  question  in  tbii  caie  wudd 
be,  whether  the  law  now  to  be  enforced  is  the  law,  which  relmtet  to  the 
contract  itself,  or  to  the  remedy.    When  both  the  parties  reside  in  the 
country,  where  the  act  is  done,  they  look  of  course  to  the  law  of  the 
country,  in  which  they  reside.    The  contract  being  silent  as  to  the  law, 
by  which  it  is  to  be  governed,  nothing  is  more  likely  than  that  the  lei 
loci  contractus  should  be  considered  at  the  time  the  rule ;  for  the  paitiei 
would  not  suppose,  that  the  contract  might  afterwards  come  befirn  the 
tribunals  of  a  foreign  country.     But  it  is  otherwise,  when  the  lensdy 
actually  comes  to  be  enforced.    The  parties  do  not  necessarily  look  ts 
the  remedy,  when  they  make  the  contract    They  bind  themselves  to  do, 
what  the  law  they  live  under  requires ;  but  as  they  bind  themielfei 
generally,  it  may  be  taken  as  if  they  had  contemplated  the  possibilitj  of 
enforcing  it  in  another  country.    That  is  the  lowest  ground,  on  which  to 
place  the  case.     The  inconveniences  of  pursuing  a  different  eomse  u 
manifest     Not  only  the  principles  of  the  law,  but  the  known  eomse  of 
the  courts  renders  it  necessary,  that  the  rules  of  precedent  shooU  be 
adopted,  and  that  the  parties  should  take  the  law  as  they  find  it,  when 
they  come  to  enforce  tlieir  contract     It  is  true,  that  there  may  be  no 
difficulty  in  knowing  the  law  of  the  place  of  the  contract,  wtiile  t 
may  be  a  great  difficulty  in  knowing  Uiat  of  the  place  of  the  i 
But  that  is  no  answer  to  the  rule.     The  distinction,  which  eacists  ss  to 
the  principle  of  applying  the  remedy,  exists  with  even  greater  Ibree  as 
to  the  practice  of  the  courts,  where  the  remedy  is  to  be  enforced.     No 
one  can  say,  that  because  the  contract  hos  been  made  abroad,  the  Ibim 
of  action  known  in  the  foreign  court  must  be  pursued  in  the  cowls,  where 
the  contract  is  to  be  enforced,  or  the  other  preliminary  proceedings  of 
tliose  courts  must  be  adopted,  or  that  the  rules  of  pleading,  or  the  cnrial 
practice  of  the  foreign  country,  must  necessarily  be  followed.    No  ons 
will  assert,  that  before  the  Jury  Court  in  Scotland  the  English  crsditor 
of  a  domiciled  Scotchman  would  have  the  right  to  call  for  a  trial  of  the 
case  by  a  jury ;  or  take  tlie  converse,  that  a  Scotchman  might  iflfase  die 
intervention  of  a  jury  here,  and  insist  on  having  the  cass  tried,  as  m 
Scotland,  by  the  judge  only.    No  one  will  contend  in  terms,  that  the 
foreign  rules  of  evidence  should  guide  us  in  such  cases ;  and  yet  it  is 
not  so  easy  to  avoid  Uiat  principle  in  practice,  if  yon  once  admit,  thrt 
though  the  remedy  is  to  be  enforced  in  one  countiy,  it  is  to  be  enforael 
aacording  to  the  laws,  which  govern  another  coontiy. 
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the  law  of  the  place,  where  they  originated,  is  to 
govern ;  fn  iis^  qtus  spectant  decisoria  causm^  e<  litis 
decisioMm^  inspiciuntur  sintuta  tocij  ubi  contractus  Juit 
cekbmtus^  But  the  forms  of  remedies  and  the  onJer 
of  judicial  proceedings  are  to  be  according  to  the 
law  of  the  place,  where  the  action  is  instituted,  with- 
out any  regard  to  the  domicil  of  the  parties,  the  origin 
of  the  right,  or   the  couuiry   of  the  act** 


I 


^  3  BouUeiwit,  Obt enr.  46,  p.  A<iQ ;  ^vtU),  {  M) ;  Bcnl  of  Ud tted  BMm 
«.  Dofiiuillj,  8  Petem,  R.  3B1, 1172 ;  Andrews  t.  Food,  13  Peti^ra,  R.  65; 
Wilcox  V,  Hunt,  13  Pettrr*,  R.  37a  8m  tka  Bouhiefi  Comma,  do  Bourg* 
€h.  la,  tu  10;  aou,  §  242,  $  260  to  {  37a 

*  The  luthtmtioB  itro  exceedingly  tmmefoiw,  AoMNig  Ui«ni  wo  amf 
e%U  tlio  foXiowiag,  Androw*  r,  Ilorriott,  4  Cowco,  R,  408 ;  and  ooe 
Id*  5Sl8,ii.  (10),  uid  aothortUci  thero  cited ;  2  Kentf  Dimnu  LxtcL  27,  p. 
118,  kc,  3d  «diL ;  RobiiiM>ii  m,  Btaiid,  2  Burr.  1064 ;  I>«  U  Ve^  t>*  VI- 
tiiiu«  1  IlAm.  Sl  Adolp.  R.  994;  Thmb«y  r.  V'^igroior*  I  Ring.  N.  Cm. 
151*,  ItiO,  161  *,  Don  9.  Lippmann,  5  CUrk  6l  Fin,  R.  1,  13,  ID,  20 ;  «ntt, 
i  ^7,  nott;  Fonwick  p,  Soan,  t  Cniiich,239;  N«jiho.  Tup|>er,  I  Ciiifk  R. 
403;  Potmll  v.  Dwi^ht,2  U*m,  K.  B4;  Smitlj  r.  Spinoli,  2  John.  R. 
im;  YftQ  Rtimdyk  t.  Ksne,  1  GbDul  R.  371 ;  l^Ii^c  i^  Pbdpii,  1  John. 
Gbe.  4tl;  Tltnaber  v.  E¥trhart«3  Gdt  &  John*  231;  P«ck  v.  Uotier, 
14  John.  R.  3411;  Ohio  Insur.  Compftny  9,  E4m>o6»on,  5  T^ui«.  R.  21^  to 
300;  Walton  v,  Ljrnch,  5  Joltn.  R.  239;  looei  v*  llook'i  adnunii»tnilor, 
H  Rand,  Vitf.  R.  303 ;  Wilcox  v,  Umn,  13  Poton,  R.  378^  37» ;  Fr«icli 
fu  llatn  9  N  fUnip*  R.  137 ;  Bank  oT  UoiiBd  States  9.  Uooally,  8  Potofi, 
R.  3tjl,  370,  371,373,  37a  — Thb  Ian  case  wa«  an  acUon  bronirt^i  m 
Firyiota  on  a  piomimofy  note  ouulo  In  Kantiiekjr,  not  under  laal,  but 
wlikli  by  tlio  law  «r  Konlncky  was  do^mad  a  apMially.  Tb«  Slatui«  of 
LiiiitotlniM  of  Vtryinia  wia  (doadod  in  bar}  and  not  i|mitioii  wu, 
w&itbttr  it  waa  a  good  bar  or  not  On  tkat  oeeaatoo  tbe  eoyrt  Mid ; 
**Thtt  other  potnl,  growtnf  out  of  tbr  itatiite  of  lLiit[tationi«p]«adod  to  the 
fboftli  and  AAh  eouola  (fbr  as  to  tbo  tbroo  fifsl  eotuits  it  b  conceded  to  bo 
t  good  bar)  iofolfcs  ^mmJoqs  of  a  tmj  iiAimil  chancti^r,  atlotbt 
optalioa  and  cibel  oft  eodbel  oflawi  in  casta  govtmed  by  the  lex  loci 
TIm  Hamttof  lloillftiioQiof  Vtrffiois  providos,  thai '  all  actions  of  debt, 
upon  any  Istadinf  or  contract  <»ithont  specialty,*  nlm][  be  com- 
witliin  Hve  yaaia  ocit  slier  the  eauee  of  such  scuon  or 
snltt  and  not  after.  Thii  b«iaf  the  language  of  the  act^  and  confeaMdljr 
gmreming  the  remedy  in  the  comH  of  Virginia,  the  bar  of  fiiNi  yeaia  muil 
apply  to  aU  eases  of  contract,  which  are  withoot  specialty,  or  in  other 


ate 


\  t^kmmMfed  ss  a  specialty 
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•^  'h)0.  Xor  ari!  r()roi}»;n  jur 
r('cc);;nilioii  of  it.  Thus  Bar 
roiilrarts,  sa\s;  Quaro,  (juid 
coiitmctiun    nUhntiuin  per  (U 

by  tli«'  law  n['  that  statr.  The  cciniino 
and  tho  word  *  specialty '  bninur  a  torm 
the  consideratiijii,  whethorlhe  present  nc 
to  be  a  specialty.  And  certaiidy  it  in  r 
contract,  nor  dovs  it  tall  under  any  nth 
contract:?  or  acts  known  in  the  conimo 
inent  does  not  deny  this  conclusion ;  b 
its  force,  by  adinninj;,  that  the  note 
laws  of  Kentucky ;  and  it*  so,  that  thi 
and  obliiration  ;  and  it  ouijht,  every 
international  juri'^prudence,  to  be  dei'in 
Tiie  act  of  K'Mitucky  ot*  the  4lh  of  F 
writinirs  lioreafnT  executed  without  a  s 
I)ayin<'nt  of  money  or  property,  or  for  thr 
diiti»'s,  .•'hall  be  placed  upon  the  saiii 
cont:iininir  tlu*  like  .stipulations,  receivii 
courts  ^>f  justice,  and  to  all  intents  anc 
and  r'ffi'rt,  and  u[>on  which  the  same  s; 
as  if  sealed.'  Now,  it  is  observable,  tl 
d«'clare,  that  such  writin;:?  shall  be  det 
that  thf»y  shall  be  deemed  sealed  instrui 
they  shall  be  juit  upon  the  same  footing 
tlie  saiii«.'  consideration,  force,  ellect,  an^ 
So  that  it  is  perfectly  consistent  with 
the  act.  to  ifive  them  the  same  dij^nit; 
without  intendinir  t«)  make  them  such, 
tainiy  jinivide,  that  the  same  remedy  sh 
as  un  a  blind  itr  seab.-d  instrument:  bu 
note  a  bond  or  seab.-d  instrument.  It  ma 
turce  shall  be  the  same,  as  if  it  were  si 
an  unseal'»d  contract.  Hut  \\hatevcr  ii 
as  to  the  <>blii:atinn  or  remedy  on  cont 
authority  lM.»y(»nd  its  own  territorial  jur 
they  have  in  other  states,  depends  U] 
coMiity,  and  a  :iQni'o  of  justice.  The 
i-ivili'/ed  nations  is,  tliat  the  nature,  va] 
tracts,  are  to  be  irov'Tned  by  tiie  law  ( 
♦ract--  ar.'  made,  or  are  to  be  performci 
iH>\rT:\"i\  by  fh'  laws  of  the  country,  v 
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civitate ;  litigium  orlum  esf ,  el  agitaiur  lU  in  loco  origi- 
nis  cantraheniis.  Cujus  foci  sUUuta  tMuM  servari  vet 
speciari?  Distingue ;  Aut  loquimur  de  HtaluiOy  aui  de 
cansuetudine^  qua  respiciunt  ipsius  contractus  soienni- 
tatem^  aut  litis  ardinatianem^  aut  dtt  hi.%  qtuB  j)ertinent 
ad  junsdictionem  ex  ipso  contractu  evenicntis  exeaitio- 
nis*  Primo  casu,  inspicitur  locus  corUractus.  Secun- 
do  casUj  aut  quarts  de  his,  qua  pertinent  ad  litis  or- 
dinationemy  et  inspicitur  locus  judicii ;  aut  de  his  qum 
pertinent  ad  ipsius  litis  decisttmem^  et  iunc^  aut  de  kis^ 
qua  oriuntur  secundum  ipsius  contractus  naiuram 
tempore  contractus^  out  de  hisy  qua  oriuntur  ear  post 
facto^  proffer  negligentiam  ml  maram;  prima  casu 
in^citur  locus  contractiiMf  |<.* 
^  66U.    Rodenburg   asserts    tbe  same  dislinctioii* 

H  ii  eompetutiotisly  expwMidt  hf  tlis  l«i  fbrt.  No  one  will  jn«tond, 
Ibat  because  an  aetioii  of  emmmwA  wiJl  lie  in  Kentucky  on  an  un- 
MaM  oontnci  inade  fin  tbtl  maJ»i  tlMiilbfe,  a  like  aeiioo  itttl  lie  in 
•noilifir  italt,  wliort  corenant  can  Ibt  brooglit  only  on  a  eootncl  ttmlvr 
•oa}.  It  ii  an  appropriatn  part  of  thm  rsmodj,  which  every  a|it»  pn^ 
to  iti  own  ihhunatiH  m  tha  iame  manner,  in  which  it  prcacnhea 
UsiMi,  witJiin  whtcb  all  tuita  mtiat  be  broyf  lit  Tho  naturo,  valtdity, 
totBrpratalion  of  the  conlraet  may  be  admitleil  to  be  tbe  Mine  ia 
Italia ;  but  tKe  mode,  by  which  tbe  roiDedy  b  to  be  pammif  lad 
tbe  tio)e«  ^  '-h  it  i«  to  be  broug^ht^  may  eaeeatiatly  diier.     Tbe 

ftoiedy^  ill    ^  must  be  eouj^t  within  ibe  time,  and  in  the  mode^ 

and  aocordtof  to  tbe  dseertptjve  chancten  of  tbe  inetnment,  kiu)wn 
to  tbe  laws  of  Viffiiiia»  and  aol  by  tbe  deacfiptioo  and  chaiactere  of  it, 
preachberl  in  anoiber  ataie.  An  InetfiiaMmt  niajp  he  n^gtitiahle  in  one 
etalSi  which  yet  may  be  incapable  of  nofotiability  by  tbe  lawt  of 
aooCber  Hate ;  and  the  rexoedy  anal  be  in  tbe  courta  of  the  latter  on 
iuch  inetnuneol,  toeordliif  to  lie  own  lava.  If  tbeii,  it  were  admitted, 
tbat  tbe  praniiaaofy  Mie»  so*  In  cootrovwrvy,  vera  a  apecaalty  by  tbe 
Invi  of  Kentucky,  atOI  it  ivould  ool  bel|i  tbi  eaeei,  ttnlew*  it  were  alao 
a  apecialty,  and  reoofnieed  aa  eiieb  by  the  b«s  of  Tirgmuii  for  the 
lawa  of  the  latter  moH  j^veni  aa  to  tfiv  timitatjon  of  saita  in  ita  own 
eontrta,  and  ai  to  tbe  iaierprrlatioa  of  Ibe  meaning  of  tbe  wania  uaed 
in  ita  own  iUtutea***    PM,  }  W,  • 

I  Bartijlua,  Comm.  ad  Cod.  lib.  I,  tit  K  I.  I ;  Qait.  Optr.  Took  7^  p,  4, 
edit.  ItiOi;  2  fioolieiioia.  Obaerv.  46,  p.  1^  430 ;  aute«  1 001. 

79^ 


942  CONFLICT    OP   LAWS.  [CH.  XIT. 

Primum  utamur  vulgatd  doctarum  dislinctione^  qud 
separantur  ea,  quae  litis  formam  concemuntac  ordir 
natiomnij  ah  iis,  quce  decisionem  out  materiam.  lis 
ordinanda  secundum  morem  loci,  in  quo  ventilatur} 
BouIIenois  affirms  the  same  doctrine.  A  Pigard 
(sajs  he)  du  principe  de  decision,  quantum  ad  lifts  de- 
dsoria,  il  se  tire,  ou  de  la  lot  du  contrail  ou  de  la 
loi  de  la  situation^  ou  de  la  volontS  prSsumie  dis 
parties,  lorsqu'^elles  ont  contracts  ensemble;  en  urn- 
mot  la  Loi  seule  de  la  jurisdiction  n'y  if^hie 
point  comme  telle.  Diversitas  fori  non  debet  meri- 
turn  caustB  variare.  A  Pegard  des  farmalitis  judi- 
ciaires,  quantum  ad  litis  ordinationem^  la  r^gle 
est  de  suivre  la  procedure  et  les  usages  obserwb 
dans  le  lieu,  ou  Pon  plaide.^  Hertius  states  the  same 
point  in  his  compendious  way.  Expedita  est  Doetih 
rum  Responsio,  Jura  judicii  tantum  in  illis  observanda 
esse,  qucB  ad  ordinem  processes  judicialis  pertinent^ 
etsi  lis  sit  de  bonis  immobilibus,  in  alio  tenritorio  sitis.^ 
^561.  Strykius  states  it  in  the  following  language. 
Quotiescunque  circa  judicii  ordinationem  contrmierlilwr, 
staluta  loci  judicii,  omnibus  aeteris  poslhabitiSf  inlro- 
spiciantur.  In  modo  procedendi  consuetudo  judicii  attm- 
denda,  uhi  lis  agiiaiur.  In  modo  vero  decidendi,  seu  in 
ipsa  causes  decisione,  consuetudo  litigantium^  seu  ubi  ac- 
tus est  gestus,  attendendus.*  Huberus  sajs;  Ade- 
oque  receptum  est  optimd  ratione,  ut  in  ordinmr 
dis  judiciis    loci    consuetudo,    ubi   agilur^    eisi  de 


1  Rodenburg,  De  Div.  Stat  tit.  2,  p.  5,  n.  16 ;  2  Boallenoiib  ApfS.  p. 
47;  1  Boullenois,G60;  Id.  085,818;  ante,  §  325  c,  $  325  d,$  325  h,  note  & 

9  1  BouUenois,  Observ.  33,  p.  535  to  546 ;  Id.  Prin.  G^d.  4S,  p^  11. 

3  1  Hcrtii,  Opera,  De  Collia.  Leg.  §  4,  n.  70,  p.  152. 153^  edit  ITaa'-.U. 
p.  215,  edit.  1716. 

^  Strykii,  Tract  et  Disp.  Tom.  2,  p.  27 ;  De  Jure  Princ  est  TeiiiL  ch. 
3,  D.  34 ;  ante,  §  295. 
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negoiio  alibi  celebrato^  spectetur}  Dumouliu  says  : 
Unde  on  instrumentum  kabcat  exccutionmiy  et  quo  modo 
debioi  exequi^  atienditur  locus  ubi  agitury  veljit  ex£cuiia. 
Raiio^  quia  fides  instrumenti  concernii  meritum^  sed  vtr- 
tus  e3C€cuioria  et  modus  ezequendi  canccmit  processum*^ 
Again  he  adds;  Quod  in  Ais,  qum pertinent  ad proces- 
sum  judicii^  pel  exeaUionem  jSKtendiflm,  w/  ad  ordina- 
tionemjudicii,  semper  sitobservandacomuMudo  locx^  in 
quo  judicium  agitatur.^  Enierigon  says  :  Pour  tout  ce^ 
qui  coneerne  Pordrc  judiciare^  on  daii  suiirc  Pusage  du 
lieu^  ou  Pon  plaide.  Pour  ce^  qui  est  de  la  decision  du 
fond,  on  doit  suivre^  en  regie  gin^rale^  les  lots  du  licUi 
ou  le  contrat  a  Iti  passL  Ceite  distinciion  est  consignee 
dans  tous  nos  litres^ 

§  562,  We  may  conclude  this  reference  to  the 
opinions  of  foreign  jurbits  by  a  citation  from  John 
^oet,  who  states  at  once  the  rule  and  the  reason  of 
it.  Quia  eero  regionum^  civitatmn^  vicorum  varia,  imo 
contrnria  smpejura  sunt,  obserwmdum  esij  quantum  qui- 
dem  ad  ordinem  judicii  formamque  attintt^  judicem  nul- 
lius  aherius  sed  sui  tanium  fori  leges  utqui*  Sed  in  litis 
defniiione^  side  solennibus contractfiSj  testamenti^ 
"til  nqpolft  edlerims  qumsHio  sii^  talidum  pronunciare 
jhbet  ae  sohsme  mgidium^  quoties  adhibita  ineenii  solen^ 
loci^  in  qua  itiud  gestum  est^  licet  aliet,  aut  majores, 
in  loco  judicii  ad  talem  actum   solamitates  requisitm 


1  nnhmm.  Tm  %  Lib.  1,  tlu  8»  Bt  Confl.  Ug.  4  7. 
t  1   BattllafmiA.  Ofattnr*  23,  p.  $2^1,  524 ;  Malto.  O^.  Coinni.  id  Cod, 
Lib.  1«  tit  I.  Tom.  3,  pw  SM,  edit  IGHL 
s  1  BoulltoaU,,  Obfffv.  1^,  p.  5a3»524;  Motia.  Opera,  Coniiiv  Cod* 

.  fl»  tit.  :i2;  Tom.  ;l,  p.  raV  edit  16SL 
^  1  BoMfim,  TnUi4  dot  A«mr«  ell,  4t  i  €i»  n.  9,  p^  199;  Lo  Rof  i^ 
itRtliiold,  t  Memi«  It  1031     8t»  tto  to  tM  wm  «0eet«  P.  V09I, 

It,  odit  I6SI. 

A  h  Voel«  sd  Piod*  ToiB.  1»  Ub.  $»  UL  t,  f  91,  p.  338. 
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party  suing  is  not  the  oriji:;inal  party  to  the  debt  or 
claim ;  but  he  takes  a  derivative  title  only  from  the 
original  fjarty,  as  where  he  is  an  assignee  or  grantee 
or  donee  of  the  debt  or  other  claim.  We  have 
alresidy  had  occasion  to  take  notice  of  a  peculiarity 
of  the  common  law,  that  debts  and  chases  in  action  are 
not,  with  the  exception  of  negotiable  promissory 
notes  and  hills  of  exchange,  assignable.^  Hence,  if 
any  other  debt  or  chose  in  action^  such  as  a  bfmd,  or  a 
covenanti  or  other  contract,  is  assigned,  no  action  can 
b<*  maintained  thereon  in  a  comnmn*law  court  by  the 
issignee  in  his  own  name/^  The  same  nile  has  been 
applied  (o  assignments  of  debts  or  choses  in  actiony 
made  in  foreign  countries^  although  the  assignee  might 
be  entitled  to  found  an  action  thereon  in  such  foreign 
country  in  his  own  name,  in  virtue  of  such  assign- 
ment.' For  (it  has  been  said)  the  inquiry,  in  whose 
name  a  suit  is  to  be  brought,  belongs  not  so  much  to 
tbe  right  and  merit  of  the  claim,  as  to  the 
form  of  the  remedy.  No  distinction  seems  to 
have  been  made  in  England,  as  to  the  right 
to  sue,  between  the  case  of  an  assignee  by  the 
private  voluntary  act  of  tbe  assignor,  and  an  as- 
signee by  operation  of  law  by  an  assignment  in  invi- 
him  under  the  bankrupt  laws.  Thus,  it  has  been 
beld,  that  a  Scotch  assignee  of  a  tianknipt  could  not 
maintain  a  suit  in  his  own  name  in  England  for  a 
dbofe  tn  adtan  of  the  bankrupt,  wliich  was  admitted 


Vss.  ^7;  8t1v«r  Ukit  fknk  «.  North,  4  idok.  Ok  K.ai«l|  fiUfifcar 
AogufU  9.  Ikrle«  13  Pritiv,  R.  919, 960^  9O0L 

»  Atit»,i3H3SS,(SlSlo40a 

»  a  Binpf*,  OS  Col.  tad  1^*  Uw,  Pt  %  eh.  30,  p.  777, 778;  WoIST ». 
OsMm,  6  Mftolo  k.  8dw.  m ;  tntr,  $  ;I3I.  SM. 

3  Wolff  r.  Onholtac,  e  Miul«  h  8elw.  K,  90;  PoUJon  v*  Of^eo,  1  R. 
Blick,  tdl;  innm  r.  Ditiilip,  0  Tsnii  ft.  309;  S^wf  9.  MeTtffift 
0  Maislo  Sl  8a]«.  ft.  l«l 


Cff.  XIV- 1       JURISDICTIOX    AND    ftEMEDIES. 


947 


the  Toluiitary  act  of  the  party,  even  where  he  could 
sue  in  hij§  own  name  in  the  country,  in  which  the 
assignnirnt  was  made,  although  certainly  there  is 
room  for  a  dLstinctinn  in  such  a  case ;  and  it  has 
sometimes  been  recognised-  Thus,  in  a  case,  where 
the  assignee  of  an  Irish  judgment  brought  a  suit  in 
his  own  name  in  England,  such  a  judgment  being 
asasignalile  in  Ireland,  so  as  to  vest  a  title  at  law  in 
the  assignee,  the  Court  of  Common  Pleas  held,  that 
he  was  entitled  to  recover ;  because  (as  it  should 
seem)  a  legal  title  by  the  Lex  loci  vested  in  him,  and 
the  case  was  not  to  be  governed  by  the  law  of  Eng- 
land, as  the  assignment  was  in  Ireland^  The  dis- 
tiuctimi,  although  nice,  is  at  the  same  time  clear ; 
for  the  remedy  is  sought  upon  a  legal  right,  vested 
er  direcio  by  the  local  law  in  the  assignee  against 
^ihe  judgment  debtor.  There  does  not  seem,  there- 
s,  any  solid  ground  upon  principle,  why  a  right 
feasedly  legal  in  the  country,  where  it  originated, 
passing  a  direct  and  positive  fixed  title  in  the 
e,  should  not  have  the  same  remedy  in  every 
other  country,  which  legal  fixed  tides  in  the  party 
are  there  entitled  to.  It  b  assuming  the  ^vxy  ground 
in  controversy,  to  assert,  that  it  is  a  mere  equitable 
title:  for  the  local  law  has  adjud«:ed  it  oilierwise, 
and  vested  the  original  title  ex  dirccto  in  the  assignee. 
In  the  oomfnon  case,  where  an  executor  or  adminis* 
traior  indorses  uegntiable  paper  in  the  country,  from 
which  hv  derives  his  administrative  authority,  no  one 
will  doubt,  that  the  legal  title  passes  to  the  indorsee, 
and  that  be  may  sue  thereon  in  any  other  country  m 
his  own   name ;    and   yet   such  an   indorsement,    in 


^•CoL  Md  For.  U«,  Pt  2,  ek.30v  |k.  777, 7m 
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^667.  Another  illuMraiion  may  be  taken  from  the 
forms  of  action  ujion  instrtiments  under  seal.  Thii», 
in  Virginia  a  ronrnirt  Co  pay  money  witfi  a  srrawl 
iii!$tead  of  a  seal,  is  treated  as  a  sealed  instrument, 
to  that  debt  lies  upon  it  in  that  state*  But  in  New 
York,  where  such  a  scrawl  is  not  treated  as  a  sea!, 
the  remedy  must  be,  as  npon  an  unsealed  simple 
contract,*  The  same  di>ctrine  has  been  maintained 
in  England  upon  an  instrument  executed  in  Jamaica, 
where  there  was  no  seal,  but  a  mark  or  scrawl  in 
the  place,  where  the  seal  is  usually  affixed.*  On  the 
other  bandf  a  single  bill  is  deemed  in  Virginia  not 
to  be  a  specially:  in  Maryland  it  is  otherwise.  A 
remedy  brmight  in  Maryland  upon  stich  a  single 
bill,  executed  in  Virginia,  cannot  be  by  an  action 
of  assumpsit,  as  upn  a  simple  contract,  but  must 
be  by  action  of  debt,  as  upon  a  spcialty.^ 

^  568.  In  the  next  place,  as  to  process  and  pro- 
ceedings. There  is  no  controversy,  that  in  a  general 
seose  the  nuxle  of  process  constitutes  a  part  of  the 
remedy.  But  the  question  lias  artaent  whetlter  upon 
contracts  made  in  a  foreign  country,  and  which  by 
the  laws  of  that  country  are  precluded  from  lieing 
enforced  by  a  prsonal  arrest  or  imprisoiiment,  the 
like  exemption  applies  in  suits  to  wforw  them 
in  another  countiy,  where  such  process  ccmstitates  a 
part  of  the  remedial  justice^     Such  a  contract  existed, 


|i<oei#i  oa  piiitl|ilia  waimMtf  4AiCBl«  ifqitkablff  to  riicbts,  lod  not 
•Hid jr  10  ivmdki.    AM.  1 8961,  noC«,  (  4S0.  M2, 5ia 

I  WftfTTA  V*  Lf  nch,  S  JnhtL  VL  )36l  S««  kJao  .^ndmwi  fw  ilcmot,  4 
Coireii,50d.    But  m  Mmailli  P.  HloMtSt,  9  Cb&iMM,  E,  389L 

i  Adm  9.  K«rr,  I  Bm.  k.  Pult.  an     9m  ito  BtiOi  of  VmiM  SlaiM 

[^  Tmtbvr  v.  Kirirrb&ft,  3  Gill  Bt.  ickn.  fL  tKM ;  fi«Ak  •r  Uiiiltd  Bmm 
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obiip^ation.  but  an  obligation  in  rtm  only,  it  cannot 
be^  that  its  nature  can  be  changed,  or  its  obligation 
varied,  by  a  mere  change  of  domicil.  That  would 
be  to  rnntradict  all  the  princtpics  maintainpd  in  all 
the  authorities,  that  the  validity,  nature,  obligation, 
and  interpretation  of  a  contract  are  to  be  decided 
by  the  fjex  loci  contractds}  A  suit  in  personam  in 
England  could  not  be  maintained,  except  upon  some 
contract,  which  bound  the  periion.  If  it  liound  the 
property  only,  the  proceeding  i^hould  be  in  rem; 
and,  if  in  expre5!5  terms  the  party  (K)und  his  property 
only,  and  exempted  hiniRcIf  from  a  personal  liability, 
no  one  would  doubt,  that  a  suit  in  personam  would 
not  be  maintaTnable.  The  same  principle  would 
apply,  if  the  laws  of  a  country  should  declare,  that 
certain  classes  of  contracts  should  not  bind  the 
[person  at  all,  but  only  property,  or  a  particular 
species  of  property.  Such  laws  do  probably  exist 
in  some  countries*  But  it  does  not  follow,  because 
a  personal  n-medy  is  not  given  by  the  law^s  of  a* 
country,  that  therefore  there  is  no  personal  obligation 
in  a  contract,^ 

§  670,  The  real  difitculty  lies,  not  in  the  principle 
iterif,  but  in  its  application.  There  is  a  great  dis- 
tinction herween  a  contract,  which  ^  directo  excludes 
personal  liabilitT,  and  a  contract  made  in  a  eoontryt 
which  binds  the  party  perwoallyi  but  where  the 
laws  do  not  enferee  the  contract  tn  personam^  but 
only  in  rem.  In  the  latter  case  the  remedy  con- 
stitutes no  part  of  the  contract.  The  liability  is 
general,  so  far  as  the  acts  of  ihe  parties  go;    and 


I  ■  Am*,  I 

I  itUkyr 


i  Thllflyimad  ■*  BoukDgrr,  a  Vei.  Jr.  R.  41$;  fWk  il  llda.  1  lie  ft 
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tboriise  mch  a  ifmde  of  proceeding,  as  a  part  of  the 
local  remedy,*  in  a  recent  case  in  England,  where 
the  plaintifl*  and  defendant  were  both  foreignerst 
and  the  debt  was  contracted  in  a  country,  by 
whose  laws  the  defendant  would  not  have  been  liable 
to  arrest,  an  application  was  made  to  discharge  the 
defendant  from  arroKt  on  that  account ;  but  the  Court 
ffrfktfed  the  application.  Lord  Tenterden  on  that 
occasion  in  delivering  \i\o  opinion  of  the  Conn  said  ; 
**  A  person,  suing  in  this  country,  must  take  the  law, 
as  he  6nds  it.  He  cannot  by  virtue  of  any  regul^ 
Cton  in  his  own  country  enjoy  greater  advantages  tktti 
other  suitors  here.  And  be  ought  not^  therefore^  to 
be  deprived  of  any  superior  advantage^  which  the 
law  of  this  country  may  confer.  He  is  to  have  the 
same  rights,  which  all  the  suiijects  of  this  kingdom 
tfe  entitled  to.^' '  The  same  doctrine  has  been  aol- 
emnly  promulgated  by  the  House  of  Isolds  on  a  stiQ 
more  recent  oceasion/ 

^  572,  The  like  principles  apply  to  the  form  of 
Judgments  to  be  rendered,  and  of  executions  to  be 
gnnted  in  suits.     They  must  conform  to  the  Lex  fori 


t  8it  tttler  ii  SUteoe,  1  Biil«  R»  UB\  Pmk  w.  Ilotier,  II  Iduk  S. 
aiOi  EoUmob  «.  BliBd,  %  Wm.  lOS^t  mmtf  tw  MoMii,  a  KiMo^  E* 
88 ;  Titoi  «.  l?oliwf,5  Maioii.  R*  378)  flmtth  v.  Sptoollm^a  Jolm.  R,  m. 
700;  JH  la  V«(«  ti*  VUiifift,  1  Btnu  ft.  Adolp.  R.  2ei ;  3  Biitfo,  CofnoL 
oDCoLuid  V^.  lAV^Ft  %eli.90,>7QSlD7ei>f  Aimmm w^T^mmmit 
4  ConnieL  R.  47;  Woodbndffe  ».  Wnfbt,3  CocmceL  R. 339^ 596 } Soulli 
V.  H^j,  4  ComitcL  R*  4a« 

•  De  k  Tegtt  e.  Vhntm,  1  Bam.  ^  Adolpk  R.  2Si  B^  •}» 
Wliitt«ainr«  9.  AduM,  7  Cuweo  R.  G^i  Willmf  o.  CoaMqtn,  I  Peleiii 
Clr.  R.  at7;  Cmirtok  r.  C«rpeiiticr«  I  Wwh.  Cit.  R.  376  ^  BM  w. 
C&riut^a  John.  R.  311;  Wjnifta  «*  8ealhv&r<  10  WlMttottt  R.  1. 
$<^  Ueary  on  F<»n%n  I^w«  p^  81  la  86. 

3  Doa  V.  Uppomiii,  5  Ckit  k,  rmmU.  R.  h  VK  14*151  tatt,  {557. 
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ubi  agi  et  exigi  possunO  Again  he  addj«;  Sed  re- 
veriary  undejvrram  digressus^  ad  conairsnm  staiuforum 
^^  parianhum  circa  judicia.  Ubi  occurrunt  nonnulla  circa 
^lannia  injudiciis  servanda^  circa  tempora^  cautiones^ 
prohaiioneSi  causarum  decisiones^  executianes^  ei  appel- 
latUmes,  Finge^  enim^  alia  servari  solemnta^  in  loco 
domicilii  Htigatoris,  alia  in  loco  contractus^  alia  in  loco 
ret  sit€Sj  alia  in  judicii  loco.  Qumnam  spectanda  so- 
lemnia  f  Respondeo ;  Spectanda  sunt  solemnia^  id  est^ 
stylus  judicis  fori  illius^  ubi  litigatur.  Idque  in  genere 
perum  est^  sive  loquamur  de  civibusj  sive  forensibus : 
siatuta  quippe  circa  solemnia  nieo  sensu  mixti  crant 
generis ;  adeoque  vires  exsemnt  iam  intra  quam  extra 
lerritorium^  tarn  in  ordine  ad  iticolas^  quam  ad  exte- 
ros,^ 

^  674.  The  same  doctrine  is  fully  confirmed  by 
Jobn  Voet,  as  a  received  doctriDc  of  foreign  law. 
tuUis  pntterea  in  locis  id  obtinet^  ne  duo  ejusdem  pro- 
^pinciit  sen  territorii  incola  se  inviccMf  aut  bona^  sistant 
in  alio  tmritorio*  Sic  duo  Brabantini  se  invicem  nan 
extra  Brabantiam;  duo  JJollandi  non  extra  Uollan- 
lelum^  ^e.  Quod  si  quisy  ncglectd  statuti  dispositionej 
aut  bona  ejus  alibi  stiteriiy  litis  movemdmgratiA^ 
peecabuni  quidem  istius  loci  judices^  si  mtestum 
cum  non  ligentur  alieni  territorii  legi* 
bus^  taiem  urresttstionmi  concivium  vetantibns,  Sed^ 
qui  ita  detmtMS  litigare  coactus  est,  recU  petei  a  suo 
judice^  condesmmri  conavemy  ut  arresti  mnctdumj  con- 
tra statuii  damiciiii  prohibiiionem  aliln  imposiiumy  re- 
mittatj  litique  alibi  ccq^tm  cum  impensis  renuncieif  ac 


t  r.  root,  id  stftc ( 10^  efi.  i«  iL  t,  p.  mu  «ct  tris;  la.  p.  aii^  idit 

1081, 

«  p.  Vo«t,  do  Suuit  j  t0»ch.  t,it  fi,  IK  9B5^i4H.  1715;  Id.  p^  945, 
[Mi,  ttdit  1601. 
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Bptionsv  to  be  the  general  doctrioe  maintained  by 
fbreigti  jurists;  and  Buullcuois  lia^i  collected  their 
opinions  at  largeJ  He  treats  the  question  of  itu- 
[jriMJumem  as  purelj  one  nwdus  exequendi;  and  he 
applies  the  same  principle  to  me^ne  process  and  to 
process  of  execution.*  He  according))'  puts  the  case, 
where  a  Frenchman  contracts  a  conimon  debt  in  a 
country,  by  whose  laws  such  a  debt  imparts  a  right  to 
arrest  the  body,  and  says,  that  this  right  is  a  mere 
mode  of  enforcing  the  contract^  modus  exequendi^ 
and  consequently  it  depends  upon  the  law  of  the 
place,  upkete  the  execution  of  it  is  sought;  so  that  if 
it  is  sought  in  a  place,  where  no  such  arrest  of  the 
body  is  allowable,  the  creditor  has  no  right  to  claim 
any  rcstniiiit   by  such  a  rigorous  course,* 

574  6.  But  a  distinction  is  taken  by  some  foreign 
Jurists  lietween  a  contract,  made  in  a  country  U'twecn 
a  fimiiger  and  a  citi/^en  thereof,  or  between  two  citi- 
nw,  and  a  contract,  made  in  the  same  country  be* 
tween  two  foreigners  belonging  to  another  country, 
when  the  law  of  the  place,  where  the  contract  is  made, 
allows  an  arrest  of  the  persoci,  and  the  law  of  the 
lilacoi  where  the  suit  is  brought,  or  to  which  the  two 
foreigners  lx*long,  disallows  such  an  arrest.  Thus,  in 
Brabant,  tliere  is  a  law  of  Charles  the  Fourth,  which 
prohibits  any  Bra  banter  from  arresting  anotlier  Bra- 
banter  in  a  foreign  jurisdiction ;  and  I^eckius  puts  the 
qoestioni  whetbdk*  in  a  case  of  this  sort  any  Braban- 


AM,  sad ;  9  SdaHtooif,  Obflerr*  4Q|  p.  ISd,     Bkil  Mt  BUrgiUkdils,  Trict 

^  1  Boultmdii,  Qkmn.  S8^  ^  SOS,  9M, StS^ 9EK, ai9;  14  ^  39$  to  p^ 
Mi;  Id.  p.  541  to  |i.  30BL    0M  Btai?  oo  Foftrfgn  Uw«  p.81  idSS. 

3  1  9o«ill«nKabNff*a9^|wa5iId.pwfl»,«9s  14.  ObMnr.9S,|i. 
601,  &«. 


r  XIV.]        JURISDICTION    AHV    WLE^MIuDlLB. 


QJU2 


I 


E!$  not,  (and  so  e  contra  in  the  coaver&e  casei)  the  law 
if  the  latter  is  to  prc^vaiK  He  quotes  the  language 
f{  Everhardus  on  the  ^atne  poUit  willi  approUition. 
'  *t  in  loco  cekhrati  contractus  sit  sitiiutumj  quod 
possit  capi  tt  incarccrari^  vel  quod  instrumcnia 
jriorum  babeant  ezecutionem  jtaratam ;  in  loco  vero 
^llfiffffiofce  $(dutionis^  non  sit  simile  statutum^  sed  serve- 
fur  jus  commune^  aHendntur,  quoad  hoCy  mos^  observun- 
/la,  stututum^  aut  /ex,  dcstinatci  solutionis,  Quippe^  quod 
in  hisy  qmt  concernunt  judicariam  exccutionem^  inspici- 
iur  locus  desiinat^  s<  '  s J  He  then  adds  in  the  con- 

rersG  case;  Quod  l,  .,,  ^irestalione^  si  similis  casus 
occunat^  locus  desiinaiis  solutionis  et  judicii  sjtcctari 
Chmtiuams  uses  similar  language*^  The 
imofi  law  of  England  and  America,  hoH evert  does 
reoogniie  iLBy  mgIi  di^inctiou** 

B|  edit  Peolu  Oper.  16Ga 
Pick*  Opar.  P^  inn  Slit  ^p.  1ft  it.  1«  p.  739,  799,  ndtt  10ei6. 

f"^  CMitt  I ,  Dfek  9^  .  3SA;  1  fioQl1«ooii,  Obtet,  93* 

.935;  3  li  ,  Ot»M!rt.  4'    , 

*  Poft,  {  r>eil ;  Cftttipbot]  r.  StiPtoer,  <i  Dow,  R.  UG ;  Don  r*  UppuMnn^ 
5Dut  Ht  FimietL  R«  1,  19,  9a  tn  thk  latt«r  cam  Lon!  firoagh- 
«Bi  Midt  «p«driaf  on  lliii  poiM;  "M  fh9  mOboMm,  Ilubor  (0e 
CoqH  ti»g*  in  Dif*  Imp.);  Vovt  (Di^.  LiV.  34,  L  3»  «»  13*);  And  t.<onl 
Kft]itiei,(KAinM*t^f  Priociplet  of  Bqtiity,  3.  8.  6.  1.  5.  3|)  an*  cited  io 
ii«l«Mt.  OttipMI  P.  Sminvr,  (6  Dow,  1l(i,)  in*  tn  action  far  m  hill 
af^oili  for  hmimm  4om  fii  Ihto  Hoom^  The  Comt  l»daw  there  allowed 
tlw  rite  of  iMieli  piscriplkMi.  Tint  joilfiMiil  waa  wBtvuad  I17  Locd 
EUoBf  «riMk|  hom^wtfm^  fbat  bo  motod  it  wiiJi  rofrot  Ho  wad,  i^t 
k  bid  boon  nilod,  tbal  tbo  doNor  beinip  to  ScoUaod,  and  tbe  en^iior  in 
fiagloMi,  tbo  doblor  adibl  plood  Ibo  l)o«Heb  fiik  of  pratoriiHum ;  tliat 
thai  woi  ai^ainol  aooM  of  ibo  old  aollioritioai  bol  was  m  aoooidaiiee  with 
Ihooo  of  1^  ditti  Tliat  c«a»  oaonol  bo  fooooeijod  wiib  tbo  ptittciplo, 
Ibat  ibo  loeoo  oobrtbiiia  b  to  piworibo  tbo  law*  h  baa  notbinf  to  do 
wiyi  tbo  eaoa.  Wbj  ia  it,  tboUt  tbol  tbo  law  of  ibo  dooyeU  of  tbe 
doblot  wao  tbofo  aUowod  to  pnmaii  tbo  platiiliif  ^om  focovoiwff  ?  It 
waa«  beoaiiM  tbo  eroditor  mool  Mow  Ibodoblof,  and  moataiiebimt  wboio 
bo  roaidoa  i  a&d  by  tbo  ooooMttf  of  tbat  caao,  wit  obligod  to  aoo  bioi  in 
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nature  of  counter  claims  or  8et-ofl&  to  actions  analo- 
gou8  to  compensation  in  the  Roman  and  foreign  law; ' 
or  they  may  he  matters  of  discharge,  such  as  discbarges 
under  insolvent  taws,  arising  at  a  subse^pant  period; 
or  thej  may  be  laws,  regulating  the  time  of  instituting 
lits,  called,  in  the  foreign  law,  statutes  of  prescrip- 
[in,  and,  in  the  common  bw^  sUllllles  of  limitations. 
The  latter  defence  will  deserve  a  TOry  exact  consid- 
eration. The  former  may  be  disposed  of  in  a  few 
words.  The  subject  of  discharges  from  the  contract, 
either  by  the  act  of  the  parties,  or  by  operation  of 
law,  have  been  alfeody  sufficiently  considered.'  As  to 
sei«oflr  or  conpensadtm,  it  w  held  in  the  courts  of  com* 
mon  law,  that  a  set-off  to  any  action,  allowed  by  the 
local  law,  is  to  be  treated  as  a  j>art  of  the  remedy ; 
and  that  therefore  it  is  admissible  in  claims  between 
persiins,  belonging  to  diftfeiu  «itates  or  countries,  al- 
though it  may  not  be  admissible  by  the  law  of  the 
couDlry,  where  the  debt,  which  is  sued,  was  ooii- 
tracted.^  The  liens,  and  implied  hypothecations,  and 
priorities  of  satisfaction,  given  to  creditors  by  tlie  law 
of  particirfar  ooontrit  s,  and  ttic  order  of  payment  of 
thdr  deblSi  are,  as  we  liaw  already  seesi,^  generally 
treated,  as  beloo^og  to  the  proceedings  in  suits,  Ad 
litis  ordinaiiomm^  and  not  to  the  merits  of  the 
claim/ 


>  Polhi«r«  ObUg,  s.  987,S88l 

s  AflMi  i  330  to  f  889;    0m  ftln  8  Binge,  Camm.  cm  0>L  uid  For. 
r,  Ft  2,  olu  21,(7.  |i.874  K»  SSa 
9  QU>b«  V.  Uowiml,  2  New  liuap,  E.  S8Q|EQgglcs  t.  Reolcr,3  JoIiil 
.aa    SMPoilu«roiiO«ilk.a.6ll,UL 

at^  I  a0  b  iQ  an,  f  ds  t. 

•  Rodtubnrf •  Ds.  Dif .  Stia*  tit  9,  ah.  Sp  o.  lS,m;2BMSImaktAppx. 
rf^47,l9;  1  BoiillMiok,  OhMT.  2S^  P'  63l»  635,  (E»  i  Id.  ^  eSS -,  R  |l 
818.    SMilioP*Vott,Ilt  aiO-t  l^cii*liin.d  OD  »*<1^^3>^t«289, 
^diL  1715 ;  14  p.  SI0  to  310,  ddti,  1651. 

Cofi/l  81 
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^  677,  It  has  accordingly  become  a  formulary  m 
international  jurispnidence,  that  all  suits  must  \hi 
brought  \vjthin  the  period  prescribed  by  the  local  law 
of  the  country^  where  the  suit  is  brought,  (Lex  forij) 
otherwise  the  suits  will  be  liarred  ;  and  this  rule  is  as 
fully  recognised  in  foreign  jurisprudence,  as  it  is  in 
the  common  law,*  Not,  indeed,  that  there  are  no 
diversities  of  opinion  upon  this  subject ;  but  the  doc- 
trine  is  established  by  a  decisive  current  of  weU  con- 
sidered autliorities**  Thus,  Hubenis  lays  down  the 
doctrine  in  clear  terms,  applying  it  to  the  very  case 
of  a  prescription ;  and  he  assij^ns  the  reason  ;  RaHaluBc 
eil,  quod  priEscripiio  ei  execiitio  nan  pertinent  nd  ralorem 
caniract&Sj  std  adtempuset  madum  actianisiMtUuetuio', 
qu€t  per  se,  qxMisi  contractnm^  separatum  negotium  con- 
siituit.  Adeoque  recgvfinn  est  optmA  ration e^  at  ordi- 
nandis  judiciis^  loci  consueiudoj  ubi  agitur^  eJsi  de  ne- 
golio^  alibi  celebrato^  spectatur,  ut  docet  Sandius^  ubi 
iraditj  etiam  in  exeadione  sententitB  alibi  laUt^  servari 
jus  /oci,  in  quo  Jit  execution  iwwi  ubi  res  judicata  estJ^ 


I  Tfw  AotboHtiM  la  tfci  oommoti  taw  art  wmf  mmmrnm,  A  eoiwider- 
Mo  Qtinib«r  of  tlMn  m  cited  jo  4  Coweo,  R.  399,  oota  10 {  LL  SdO; 
Vui  aeinifdjrk  p*  Kab*,  I  G&llb,  R.  371  {  Lo  Roj  v.  Ciowiiiiialitol«l«  2 
Uuou^  R.  351 ;  Briliah  Unifn  Compsoy  t*  Pruiriuiom!,  10  Ikm.  ie> 
CN^tr.mOS;  Do  U  Vefpi  r.  Vbiima,  1  Batq.  &  Adalp.  R.384;  Uubtf 
•.Stmner,  )  Bing.  Now  CaiKai,  QO^  W^  to  912;  Jkm  ».  UppmKfm,  5 
Clatlc  it  rmnetL  R.  I,  1*%  14,  15,  tf^  17;  Medbur;  p.  Hoplcim,  3  Con- 
nect. R-  479  J  Woodbndffc  p*  \Vngbt»3  Coimt*cL  R.523^  Bwdt  of  U. 
&  iL  Owuntljr,  8  Pttwit  it  9ai ;  Btilgtr  v.  Roche,  U  Pick.  36;  Do 
Cdtidw  ».  Stfitkr,  3  Jolm.  Ch.  R.  190;  Ltocolii  9.  Ikttelk,  (i  Wend. 
R.47$. 

«  See  EnlL  Iiml  B.  3,  tiL  7»  il  ^,  pu  €33, 034 

a  Hiib«nM,  Tom,  %  Ub.  1,  Ul  3«  D«  CcmikL  Leg.  (  7;  I  Uertii, 
Opem,  Oe  CoUk. }  4,  o.  llS,  p.  150,  151.  edit  1737 ;  Id.  p.  31%  e4it* 
171IL  Hcrtaut  mmi  of  a  diflToreiit  opiftba;  M/iitgt  thai,  if  the  pn- 
icription  mdf  of  ih«  place,  whcrt  tbe  •oil  it  hioogiiif  cottld  previH, 
tlM  tiasi  of  pveecrifitioii  would  U  nrf  waccfteln;  for  •  uaiii  mifht 
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is    in    precise    ooDformitv  to    that   of   thu    common 

^678.  But  if  the  questioD  wtsre  entirely  new,  it 
would  be  diflScuk  upon  principles  of  international 
justice  or  policy  to  establish  a  different  rule-  Every 
nation  must  have  a  right  to  settle  for  itself  the  timeSf 
and  moch*s,  and  circumstances,  within  and  under  which 
suits  shall  l>e  litigated  in  its  own  courts.  There  can 
be  no  pretence  to  say,  that  foreigners  are  entitled  to 
crowd  the  tribunals  of  any  nation  with  suits  of  their 
own,  which  arc  stale  and  antiquated,  to  the  exclusion 
of  the  comnKjn  administration  of  justice  between  its 
own  subjects.  As  little  right  can  foreigners  have  to 
insist,  that  the  times  and  modes  of  proceeding  in  suits, 
provided  by  the  laws  of  their  own  country,  shall  su- 
persede those  of  the  nation,  in  which  they  have 
chosen  to  litigate  their  controversies,  or  in  whose  tri- 
bunals they  are  properly  parties  to  any  suit. 

^679,  The  reasoning  sometimes  insisted  upon  by 
foreign  jurists,  in  op|K)sition  to  thi?*  plain  and  intelli- 
gible doctrine,  is,  in  the  first  place,  that  the  statute  of 
limitalicms  or  prescription  really  operates  as  a  jie* 
remptory  bar,  and  therefore  docs  not  in  fact  touch  the 
mode  of  proceeding,  but  the  merits  of  the  case ;  Non 
tangil  modum  nmplicem  procedendi ;  sed  iangit  meritum 
camtBf  and,  in  the  next  place,  that  it  subjects  the  prty 
to  different  prescriptions  in  diflferent  [ilacess,  and  there- 
Ibte  leavi^  his  rights  in  uncertaisiiy*^    The  latter  ab- 


1  enktno,  loit  E  9,  tit  7^  }  48,  p.  033 ;  Lo  Roj  w.  Crowmnshldd, 
3  Mason,  R.  174;  KftSm  on  Eqaity,  B.  3»  clu  a, }  4^  6;  P.  Voct,  D« 
SMBt  $  1(V  eh.  ],  fi.  1«  {»  M\  3S1,  eait  \n^\  Id.  |k  939,  3I0»  edit 
166t 

9  1  Boolkooii,  OlwcfT.  33,  pi  89^  89D;  inlft,  }  577. 

^  1  Heitii  Open,  00  Cdlk.  iiif .  {  4,  il  <I5,  fu  150,  151,  edit  1737; 

8P 
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ICC  lion    may  bo   answered   by  the  obvious  coDsideia- 

[\o\u    iliat,   \i    ibe     party   chooses    to   reside     within 

anv    pariiciilar   territory,    he  thereby  sub/ects  himself 

u>  ihe   laws  of  that    territory,  as  to  all   suits  brought 

*v    or    against    him.       It     may   be   added,   that,    as 

liic    law    oi     prescription    of  a    particular    country, 

I'vcii  ill  case  of  a  contract,   made  in  such  country, 

iv>ifns  no  part  of  the  contract   itself,  but  merely    acts 

mvn  it   t'x  post  facto   in   case   of  a  suit,  it  cannot 

^Mopci'iv  be  deemed  a  right  stipulated  for,  or  included 

\i\   v!r  cvuitract.     Even  these  foreign  jurists  do  not 

yivwux).,  that  the  prescription  of  a  country,  where  a 

vvMiitMci  is  made,  constitutes  a  part  of  the  contract. 

\\   ji    ihey    contend  for    amounts  at  most  only  to 

vs.   liuii   the  prescription  of  the  Lex  loci  conbractAs 

sv-'.s   '\yi\,   and    appertains   to,    the   decision  of  the 

V  r  M      /  /  t  iieriinet  ad  ikcisionem  causiBj  says  Baldus. 

.   •  uiiqiw  ad  contractum  et  fneritum  causes  per- 

' .   :d  pfvct'ssum.   says  Gerhard  Titius.'    This 

oM.K  ^  It  uideed  is  fully   and  satisfactorily  answered 

■•\    [i,\  A  tiois  iu  the  passage  above  cited-' 


■,v,crv    'TX  p.  5ii»,530;  Erak.  Inst  E  3,  tit  7,  §  48, 


'r ' .  I  orJ  RroiJ  irham  also  in  deliycring  his  judgment  in  Don 
1  v'  I'k  \  Finneil.  p.  1, 15, 16,  met  the  very  objection.  His 
v\  as  it  being  the  esse  of  a  bill  of  exchinge  ic- 
->.  Kr.ii'.co.  and  sued  aflerwards  in  Scotland,  ind  the 
5!v.".s  1  -v-... .  .:•.  St",  jj  as  a  bar);  "It  is  said,  that  the  limitatioii 
'.<  . !"  :  •  w  •>  II  .rv  .1"  lito  contract  First,  it  is  said,  thai  the  putj  u 
:  :  .-.  .::r.\  v.y.w  .;:•..;  vr  a  dvcn  time  only.  That  is  a  stzained 
c  ■<::■.  V-:  ■  :'  '':.■:  A"':-,:::-.:.  The  party  does  not  bind  himself  for  a 
■.>\:v.v"..".;:  •••r:^  i  "t  .-".  *  •.::  •■:or'.'!y  to  do  something  on  a  certain  day,  or 
.  y.  .  r.o  o:  o::'i.  r  .^f  .*c::.:.r.  .!.;><.  In  the  case  at  the  bar  the  obligation 
>  :>  :\\y  a  ?;vn  cor:  a;:;  at  a  corairi  Jay  :  but  the  law  does  not  suppoK, 
ti:a:  !..^  :s  at  ilse  momor.:  ot*i:;.u:ni:  the  contract  contemplating  the  period, 
..:  ^^ ;.:.!.  i.o  r.;ay  bo  freed  by  lapse  of  time  from  perfonning  it  The 
arj-uir.cnt.  that  the  limitation  is  ot'  the  nature  of  the  contract,  aupposei* 
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^  580.  The  other  objection  U  well  founded  in  its 
form^  but  it  does  not  shake  the  ground  of  the  gene- 
ral doctrine.  It  is  tniCf  as  Baldus  contends,  that  the 
siatntia  of  limitations  or  prescription  does  go  to  the 
deciami  of  the  cause ;  Excepiw  peremptaria  periinei 
ad  dedsumem  camm.  But  that  is  not  the  question* 
The  rpieation  is,  whether  it  is  a  matter  of  the  original 
meritSi  as  for  example,  a  question  of  the  original 
validity,  or  interpret&tioni  or  discharge  of  a  contract, 
or  whether  it  is  a  matter  touching  the  time  and  mode 
of  remedial  justice,  which  is  provided  by  law  to  re* 
dress  griefances,  or  to  prevent  wioogs,  or  to  sup- 
press vexatious  titigattoiu  Suppose  a  nation  were  to 
declare,  (as  France  has  done  in  regard  to  foreigners 
m  some  castas,)  that  no  suits  shcHild  be  maintained  in 
its  own  courts  between  foreigners.'  This  would  be 
m  permnptory  exception.  But  could  it  be  denied, 
that  France  bad  a  rigfat  so  to  regulate  the  jurisdiction 
of  its  own  tribunals  ?  Or  that  it  was  an  enactment 
touching  remedies  r  Considering  in  dieir  true  light, 
statutes  of  limitation  or  prescription  are  ordinarily 
simple  regulations  of  suits,  and  not  of  rights.  They 
r^uiate  the  times,  in  which  rights  may  be  assert- 
ed in  courts  of  justice,  and  do  not  purport  to  act 
upon  those  rights*  Boullenois  has  truly  said; 
Uexceptian  ne  tombe,  que  sur  Paction  et  la  ptocidwt 
intentie?     Pothier  very  projjerly  treats  prescription. 


tbattlwput^lookoD^lotiisbrsftdbcf  iktifietmsoL   Nochto^  ii  mare 
p  to  food  Uh,  tksa  matk  s  sspyosMsi^  Ibsi  l]is  eootncttiv  ptr- 
losk  odf  ts  Chs  paiioa,  «t  vluall  Urn  fltetnts  of  liouUlkm  wOl 
^fi  to  run.    It  «riil  Mactm  a  wrocis  eoons  t£  ooodoci,  tnd  wiil  titzn 
I  Piolscrinn  ftAiiiillMlMi  iolospraaiiaBi  IbrsvssivtQOM.** 

*  iawOMnli,Oto*r*.a,|i.aO{  utfif  S77i  Ecdk  luL &  3,  lit  7 


I 
I 
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doctrino  of  these  autliors  must  be  umierstood 
to  be  Uipited  to  pfescriptiou  in  personal  actions; 
for,  as  to  prescription  in  cases  of  imraovable  jimp- 
ertj,  it  is  be}oud  ruasonalile  duubt,  ttiat  it  is  and 
ought  to  be  governed  purely  by  the  Lex  loci  ret 
nkr.'  Dumoulin  has  laid  down  the  dtstliiction  in 
faroad  but  exact  terms.  Aui  $tatuHtm  dispomt  de 
prm9criptionef  t^  usueapiane  return  cmparaliumf  ski 
mobiliumj  sivi  immobiliumf  et  tunc  indi$tin€te  tiupjolttr 
locus^  ubi  res  est.  Idem  in  r^ms  sivi  Juribtis  incorpora^ 
Hbus  limitaiis  ad  res  carpamles^  no^  guaienus  ad  Uias 
r0s  /mttontfir ;  Secus  si  de  JuribuSf  vet  acHmUbus  per- 
stmoUbuSj  sivi  mommtaneiSf  sivi  anrndspersmim  adhe- 
mstibus^  id  est  non  limitatis  ad  cerias  resj  etiamsi  illis 
aOimilms  adhaereat  kgpoiheca  generaUs,  vel  accessoria 
corporalium.^  Paul  Voct  takes  the  like  disiinc- 
Quid^  si  itaque  conteniio  ik  aiupw  jure  in  re, 
aw  esr»  ipsd  re  descendente  fvdex  contractu^  vel  actime 
fsmmali^  $ed  in  nem  saripta  f  An  specUMlur  loci  siaiu- 


tfatflttBSiiriMMlwIiiflfmBiMdto  pKfi  or,  If  tlik  plie«  hu  not  hvsv 
SiHmiai  fl,  Vmm  it  ills  tortcU  «f  tU  4tl>tof ,  at  the  tJam  «1mi  iMeoft- 
CTMlsil  the  obUgttko  i  hveumm,  |f«icHptkin  tmrng  t  plem  (piTcn  to  tba 
d«llOf  ftgftiJift  tlie  d«aiiDd  of  lik  eredhor^  it  k  fiatucallj  in  the  domkil 
«r  tbt  dtbtor,  or  of  y«  gowimifat,  tinis  bt  ifaoiild  fiikl  iliii  pmMiflQ* 
PifdMtti,  Tom.  5,^0,  titS^ckO,  i  %  mn.  IM^  p.  in$i  Buwf  m 
Famign  Law,  AppndiJi,  p.  237*  PardeMiii  gom  on  to  itftte,  tJiil  ttot 
ralai  ^pplf  to  the  mm,  where  lefenl  mumim  for  }kt  mam  debt  imda 
i&  jimdietkiH,  wlme  tfii  kwi  retpiclhif  pftmiptfoB  wm  dtfhienL 
Each,  in  bcooipiaf  m  wmSf^  aunt  lie  lyppoted  to  Imfe  ialMded  to  e^joy 
all  the  real  pteei  er  eaoepiidai  sidellBf  la  ftfor  of  tfis  yitoeipel  debtor^ 
nMtoa  leseesBJUi  the  fertfe^ler  pweerinioa  ia  kii  own  Ihfor,  to  ex> 
lligitUi  hji  eUigiittoii  aa  mxn^,  winch  *m  fegfllaled  hjr  the  kw  of  bia 
ieieiefl  il  iii  Bomai,  when  he  tinned  the  cootncL  Paitoeea^  U.  iff* 
IHtti ^STS, fi?e;  llemjr  oa  iVwa^  Iaw,  93&  Thae  ia oatlaiBly  fmss- 
l^f  the  docthoo  to  a  fery  greel  extntt. 
«  I  BMilaooto,  Ohevt.a(^>a»|  J*  Vee^^  F^imL  lib.  Htit3,f  \% 
ilCflli&Open,«Ma.  %  Ooon.  id  Cod.  Ub.  1,  tiu  I,  L  1,  i».  557,  Oe 
.  «dlt.  test  I  I  BooUeooiap  Obeetr.  00^  pb  350. 


l>7(» 


■  oMLirr  oi 


mm.  vhi  floiiilin/s  Imhtt  dorn'- 
s//Y  /  Ihsjioinlco  :  Slatvlnm 
ft'unn  iiitf  iHiiri pffssif,  uln'  nvs 
nhtluft,  slrt  J'oi'f  nsis  sif  i/h ,  d* 
v//v  i/iro/ff  hjri.  vhi  n.s  fst  s 
tains  till'  ^amc  doctrine.  S 
ffh'/f  jtrrrfJiilttf  ,s!nt  tnnjiora  in 
In  lont  vhi  reus  doiniriHinn  t 
fft/ijius\  (jiKid  ohtinct  (.c  statute 
r(itni\  nisi  da  immnhilivin  jh 
(jvtf  rasif  najne  Ici^cs  domii 
h:i{(s  doniirilii  ejus,  in  CKJus 
sit.  s(d  mni^is  Ifirrs  lori,  in  qx 
dm  sunt :  cn/n  trnlatitinm  sit, 
in  ijuo  sitn  sunt.^  lN)thi(T 
nisc  \hv.  same  doctrine*/' 
lirnilv  fixed  its  own  doctrine 
the  fjx  fori  must  i)n3vail 
actions.  In  all  cases  of  n^al 
touching;  tilings  savoring  of 
lion  of  the  law  7ci  sitce  is  alh 
the  common  law,  no  actio 
hroiiiiht  rf  dircctOj  except  i 
follows,  that  the  Lex  fori  g( 
a|)[)lical)li»  to  all  cases.* 

'   V.  V()..{,  DoStatut.  §  i\  ch.  1,  ii.  % 

■'  J.  Vo-t..-i(l  P.-irul.  Tom,  •>,  Lib.  It,  t 
on  ('«)!.  and  I\ir.  ^/l^v^  Pt.  %  ch.  10,  ^^  ;1 
ToMi.  l,Lil).  ."»,  tit.  1,  n.  77. 

•<  Pt»tlii»T,  Trait*'  do  hi  I^rcscript.  n.  1 
•.•»n,  SiM-t.  I.  -;  .'J,  1).  7  :  .*.J  niiri^o,  Conm; 

•  S.-.-  J{.iii-Ii  liinon  (.\>iiipany  r.  Dn 
U.ih.T  r.  Sioin(.T/2  Binir.  N,  Cas.  'iO'J 
">  rjj.rk  \    Fiiindh  H.l,  13  tu  17: 
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^  582.  But  although  statutes  of  limitation  or  pre- 
scription of  the  place,  where  a  suit  is  brought^  maj 
thus  pmpcrly  be  held  to  govern  the  rights  of  parties 
in  such  suit,  or  as  the  propostiiou  is  cummuul)'  stated, 
the  recovery  must  be  sought,  and  the  remedy  pursued 
within  the  times  prescribed  by  the  Lea:  fori^  without 
regard  to  the  Lex  loci  contractus^  or  the  origin  or 
merits  of  the  cause  ;  yet  there  is  a  distinction,  which 
deserres  consideration,  and  which  has  been  often 
propounded.  It  is  this.  Suppse  the  statutes  of 
limitation  or  prescription  of  a  particular  country  do 
not  only  extinguish  the  right  of  action,  but  the  claim 
or  titJe  itself,  ipso  /acto^  and  declare  it  a  nullity  after 
the  lapse  of  the  prescribed  period ;  and  the  {larties 
are  resident  within  the  Jurisdiction  during  the  whole 
of  that  period,  so  that  it  has  actually  and  fully 
ojierated  upon  the  case;  under  »uch  circumstances 
the  question  might  properly  arise,  whether  such  stat- 
utes of  limitatiou  or  prescription  may  not  afterwards 
be  set  up  in  any  otlier  country,  to  which  the  [larties 
mfty  remove,  by  w^ay  of  extinguishment,  or  transfer 
of  the  claim  or  tide.  Thts  is  a  point,  which  does 
not  seem  to  have  received  as  much  consideration 
in  the  decisions  of  the  oommon  law,  as  it  would 
seem  to  require.  That  there  are  r*  •' '*''-^\  in  which 
stich  regutatkms  do  exist,  is  unqui  There 

are  ilateSi   which    have  decbred,  that   all   right  to 
debts,  due   more  than  a  prescribed  term  of  years, 


Oft  Coaebi  s •  Smikr,  S  lalm.  Ch*  IL  Itt^  218, 919  t  I)e  U  Vegm  lu 
Tmim,  1  Bwa.  it  AMp.  2B4;  LifM^D  w.  Bttttlk,  0  Wiitiil.  R.  475; 
ante,  }S5Elta{5S5;  Brali  e.  JimJiijifl,  0  lluttm  R.  S3A  ^  3  Burgis,  Coouil 
on  Col.  tad  For.  Uw,  Pu  %ch.\0,^^,p.  1^  i:U,  125.  --Tb^  R<niiii 
law  wmam  to  bsf*  frica  ui  «liicttoii  to  tho  |iUiiiliff  lo  bnmr  bia  ictlon 
ktlMdooikilor  tliflMtaMlui|(i«Qi)cr  «rUM  lei  tils.    Aauv^S;)?^ 


ifii^eia^eia 
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^luiU    \)v   (Iccmotl    cxtiniruisi 
to  rcnl    and    jktsoiuiI    ])roj)c 
ihv    jm^scTibod  tiling  sliall  1 
in    xhv.    adverse    possessor.* 
(i\<    lias    occurred, )    i)ersonji 
held    in  a  state  for  a  ))(M*iotl 
\)\  the   laws   of    that  state, 
ha^    elapsed    the    possc^ssor 
othcT  stat(\  which  has  a  loni 
or  is   without    any    pr(»s(Ti} 
()wn(M*    assert    a    tith*    there 
whose    title  bv  the  local  law 
had    become     final     and    cu 
nK)\  al  r      It  has  certainly  be 
a    case,   the    title    of   the    j 
jniirned.'-       If  it  cannot,  the 
the  bar  of  a  statute  e\tini!:nis 
ouiiht   not  equally  to   be  hel 
in     (^v(»ry    other    country  ? 
deiMued  by  sonn*  j)ersons  still 
It  has,  how(^ver  the  direct 
Court  of  the    Unittnl    State 
correctness    has    be(?n    recci 
('(»urt  of  Common   Pleas  in  J 

'  S.M'  J.  V(.r.t,  ad  Pand.  Lib.  11,  tit 
:  I,  '2,  7,.^':  Heckford  r.  Wudu,  17  Vc? 
R.  175. --.A  si;iiut«;  of  this  .-urt,  i.'Xtii 
-.tt'T  rui  :ii!\ri>v  iioH-:^'Ssioii,  and  tnmsf 
h!«\--ur,  actujilly  rxists  in  iIk;  Stfito  of  K 
<»f  Kliudf  ls!;ind  Laws,  p.  .'{Jjlj,  IM,  cdi 

-  Sro  l>f  olvfurd  r.  Wiid«\  17  Vcs.  r-" 
Murn.  IL  57;  JJrcnt    v.  Cliapinan,  5 
1 1  Wiicat.  11.  lii'd,  371,  a7*>.     IJiit  sec 
U.  li:{. 

••  Sli..lby  r.  (;rcy,  II  Wh.;at.  R.  liO 

'  llubcr  1-.  Stciucr,  '2  U'ii\{r.  S.  Ca^c: 
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ican  Courts  other  than  the  Supreme  Court,  it  does 
not  seem  hitherto  to  have  olvtained  any  direct  ap- 
proval or  recognition.  But  in  all  the  case^^  in 
which  the  rjuestion  might  have  been  incidentally 
discussed  in  these  Courts^  the  statutes  under  con* 
fflderation  did  not  purport  to  extinguish  the  ri^ht^ 
but  merely  the  remedy-* 

^  582  a*  A  question  of  a  kindred  character  has  been 
dkais$eA  of  late  years,  both  in  England  and  Ameri- 
ca; and  that  is,  whether  the  Statute  of  Limitations,  or 
prescription  of  the  country,  where  a  suit  is  bn>ugh!, 
b  a  good  defence  and  bar  to  a  suit  brought  there  to 
cnibrce  a  foreign  judgment.  In  l^oth  countries  it  has 
been  held,  that  it  is  a  good  defence  and  bar.^  In 
America  the  case  was  stronger  than  it  was  as  pre- 
sented in  England,  for  it  was  a  judgment  rendered 
ID  one  of  the  United  States,  wliieb  was  sought  to  be 
eofiiroed  in  another  stale  of  the  Union ;  and  there- 
fore fell  within  the  clause  of  the  constitution,  which 
declares,  that  full  faith,  and  credit,  and  effect,  shall  be 
giren  in  each  state  to  the  judicial  proceedings  of 
e%'ery  other.  It  was  thought,  that  this  clause  did  not 
in  the  dig^Mesl  degiee  vary  the  application  of  tlie 


,  5  Ckrii  Si.  riimcIL  1, 1^  I7i  $  i^fv,  Otmrn.  on  CoL  ftii4  For. 
Uw«  PL  9,  di  10,  i  5^  p^  fSa^  AM. 

1  On  tMi  Mibjoet^aM  De  Coiiflwfi  8«vttMr,%  lolm.  di.  E.  ISIU,  ^IB, 
2VS»i  Vmi  Rcifwdfk  w.  IUm,  I  Gtltit.  R.  371 1  Lit  Eoy  t.  CrowntuJiiold, 
a  UmMn^  R.  151t  •ail  tlio  »uet  ilwfii  ctt»d ;  Lineolii  9.  Bill«Uc,  0  Weo4. 
R.475;IIkiiiiaUB.a,M«  M.Up.4d4i]il.aftlOv|xiai  lohn  Vn^ 
my  in  <mw  p1ac«;  **  Bi  prMcnptaoni  tflipl«ada  tija  juvltitiu  mjit  tuttipofv 
ni  loco  dnaictlii  wiomp  sit  in  loo<v  uU  fm  donaeiluuD  fo? «t,  a^m* 
jftaA  obtMi  ttc  Miaio  Imj,  te  fvo  rtnt  com* 

•  Ooa  «.  Up^mtaau  5  Cbrk  4^  FioimiIL  ft.  1. 19«  ^  91 ;  Mc  ISkfnofk 
«.  Gobtn,  13  Pttm,  R.  312. 
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kj  682  6.  It  may  be  important,  then,  carefully  to 
distinguish  bem^een  cases,  where  the  statute  of  Umi- 
tattons  is  strictly  a  mere  bar  to  the  remedy,  and  eases, 
where  it  goes  directly  to  the  extinguishment  of  the 
debt,  claim,  or  right.  When!  it  professes  to  dispose 
of  the  latter,  it  would  seem  difficult  to  say,  that  a 
mere  removal  to  another  country  can  revive  an  ex- 
tin*fuished  debt,  claim,  or  right,  or  ehangc  the  posi* 
tive  title  of  properly  acquired  and  perfected  under 
the  local  law  of  ihe  place,  where  the  parties  and 
prof>erty  are  situated.'  But  where  it  professes  to  de- 
ny, or  control,  or  extinguish  the  remedy  only,  other 
considerations  may  projH*riy  apply.  It  has,  indeed, 
been  decided  upon  a  recent  occasion,  in  one  of  the 
American  Courts,  that  in  cases  falling  within  the  lat- 
ter predicament,  it  will  make  no  difference,  whether 
both  prties  have  remained  domiciled  in  the  same 
country,  where  the  original  cause   of  action    arose, 

ititff  In  vhieh  Ibft  jfidfBitBt  iru  «>bluii«d.  And  if  tblft  right  fo  firiili, 
vmj  ft  not  bo  extrcaf ml  by  a  lUte't  rapcmiung  the  remedy  upon  tto 
JQilgiDeiit  of  aootbor  itite,  lemnng  thoea  of  tta  own  Couita  iineAieted  by 
1  iialiitt  of  ftmhitloQi,  bal  tnbjtct  to  tbe  coounon  law  protomplion  of 
ptf msiit  Bflm  tbe  li|Me  of  twont?  ycmm.  In  o«liqr  wordi,  imy  not  tbe 
kw  of  ft  ittia  flat  diflbtmt  times  for  btrhng  Uie  leoiedy  in  &  suit  upon  a 
JodfiMltt  of  toother  eteic,  and  for  thoee  of  iti  own  tribunele?  We  oao 
dili  node  of  arfmneBt  10  ihow  the  imreneofiihleQeHi  of  a  contrarf  doc- 
hIm.  BotlteiQiitttifht  hftve  been  ibotlljr  dinlaed  with  Uiii  adb 
deekistion,  thai  there  ie  no  d&rtel  oomiitiitioM]  '  i^  apoo  Use 
HiMi  ooraojr  ckoMbi  the  Coaaiitiitioat  fiom  wj  >□  be  even 

plaodbly  islhiTedt  Ihet  the  emiee  maj  not  lefiilate  upon  Uui  fencd/  m 
aoita  upon  the  jiadftneme  of  other  etalee^  eidiieiTo  nf  all  tnterfeenee 
Willi  Uieir  niariliL  Is  heiof  eeutedt  that  Uio  atatuu?  of  Itmitetionf  nmj 
barioeoeeriee  epoQ  Ibieifii  jodgmeota;  that  tha  etfcct  intended  to  be 
giten  tittder  oor  CooetliMtleii  to  Jndgmeiile  ioi  that  they  Te  rooeltwiye 
odjr  ae lefardi  the  nerila;  tiie  coohmi  taw  prioeiple  then  appUee  lo 
enlti  opoii  them,  that  thcfimiit  be  bfoa^  wiUurt  the  pmvad  pieecribed 
bj  the  local  taw,  the  hz  fod,  or  the  Mil  wili  bt*  barrod.** 
1  Don  «.  Lippmano,  S  Claih  4  iteeit  ft  U  W  10,  17. 
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visions^  or  inculcate  such  a  doctrijie*  But  no  other 
nation  is  bound  to  give  effect  to  f^uch  provisions  or  to 
such  a  doctrine.  They  are  sliictly  intra-territorial  reg- 
ulation«i  and  interpretations  of  llie  Lex  Jhri^  which 
other  nations  are  not  bound  to  observe  or  keep* 
While  the  parties  were  domiciled  there,  the  statute 
of  limitations  continued  to  run  against  them ;  but  it 
had  not  then  extinguished  any  rights  of  action*  When 
thej  changed  their  doniicil,  the  statute,  as  to  them  or 
their  rights  of  action,  in  respect  to  personal  property, 
or  personal  claims,  was  no  longer  ojx^rative  or  obliga- 
tory ;  Imt  the  statutes  only  of  their  new  domicil  It 
would,  or  at  least  might,  then,  recjuire  a  very  dilfercnt 
consideration,  where  the  local  law  had  before  the 
change  of  domieil  actually  extinguished  all  rights  of  ac- 
tion ;  for  then  to  n^vive  them  is  to  create  new  rights, 
and  not  to  enforce  old  rights  subsisting  at  the  time  of 
the  removal-* 


I  ta  fidg«r  «.  Rccbttt  11  Pick.  R.  35,  tbe  wmf  cu#  wiom  oft 
of  ictkmeaitiiigiuititd  bf  the  locd  law  of  dur  ooiuitTy,  (No?a  Scolia,) 
wiicn  botlt  parties  rwided  duriiif  tlie  nbote  ptttiod  of  tlM  nmntng  of 
tb«  itiltito  of  llmitationi }  htd  tbt  SofmM  Court  of  M«McbaMUi 
held,  tliat  the  righl  of  ftotioiiailer  ft  ehmge  of  domtcil  of  the  defeodaiil 
by  ft  rofDOTftl  to  If ftMicbiiMtli  wmm  not  tberobjr  Qxtiogukhed  in  tho  itftle 
Uibufiftic;  hot  might  be  jmtiiied  wjtliin  the  period  pnacnb^  by  the 
itftUite  of  limitfttiocif  of  Miawrboeette.  On  thtil  oceaeioti  Mr.  Chirf  Ju»* 
tsee  8bftw  in  deUrehog  tlii  opunoii  of  the  Co«n  Mid ;  **  The  IhcH,  m 
fkt  ft!  they  ftie  meteiiftl,  ere  theee  ( Ihftt  the  eenee  of  uattoti  Accrued  in 
1821,  more  ihis  eix  yeftii  befefi  the  tHmmaceuieiit  of  this  acUoo,  thit 
ills  plainiyr  eiiA  defcadeot  were  both  domiciled  ti  HbIICax  in  Nore 
SeoCift,  ftod  were  enljeeti  of  the  Kkg  of  Grtsftt  Brttuiv  and  thfti  by  the 
lew  of  thftt  country,  in  Actioii  of  Meumpsic  m  beried  ill  lix  yeen.  It 
is  Ptfttrd  ID  the  fepjicftUoii,  and  admitted  by  the  ffjaioder^  thtt  the  pkio- 
taffcBine  into  this  coraoioQweftlth,  lor  the  fim  time,  in  ISX^  end  thel  the 
actiofi  WW  eoanoeiieed  within  sii  yeeis  from  thet  lime.  Thst  the  taw  of 
limitaiiotii  c»f  e  Ibreifii  eoontry  eeniMit  of  itielf  be  pleaded  as  a  bar  to 
an  actirm  in  this  eoBasottweelih,  eeene  eoaeededi  end  is  indeed  too  weU 
eetlledby  anlherily  to  be  tews  in  uneKloo     Byrne  s.  Cmwninihield, 
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reader.       Qt$od^  si  resiUutio  comedenda  sit  non  ex 
coMsd^  qua  ipsum  negaUum  ab  initio  ccmitabatm^  (uti 
camitatur  tnetus,  dolm^  error)  sed  ex  ed,  qua  pasi  su- 
pervenit^  (quatis  est  Usucapio  verum^  aut  Prttscriptio 
jurium  et  actianum^  propter  absentiam  non  itUerrupta) 
ita  generaliter  definiendum  existimOf  UHus  loci  leges  in 
restitutione  faciendd  iMendendas  esse,  secundufn  cujus 
loci  leges  impleta  summojwre  fait  per  absentiam  Usu- 
capio vel  Prmscriptio.     Quid  ent m,  obsecro^   aut  jus- 
tius  aut  aqius^    quam  ut  ex  eorundem  legislatorutn 
pretscripto  remedium  adversus  Imsionem  indulgeatur^  ex 
quorum  priBscrtpto  et  summo  jure  primiius  Imsio  nata 
Juit  ?      Quibus  consequens  est^  ut  si  immohilium  rerum 
Usucapio  impleta  sit^  sertttUur  in  resiiiutione  faciendd 
jura  regionis^  in  qud  immobiles  res  sita  sunt :  adeoque, 
ut  in  amittendo^  sic  et  in  rccuperando  dominio^  r^ant^r 
immobUia    ex  sit&s  sui  lege^  juxta  mi^aiam   regu- 
in    materid  statutarid.      Sin   mobilia   usucapta 
intr  in  restitutione  m^gis  erit^  ut  serventur  l^ges 
ticUii  ejus,  qui  per  usucapionem  domimum  ami- 
^werat ;  ut  ita  mobitiaj  qum  €$msentur  itlie  esse^  ubi  Horn- 
icilium  fmi  domimus^  ex  lege  domicilii  redeant^   uti 
rant  amissa*    Sed  si  actiones  in  personam  temporis 
apsu^  per  absentiam  coniingentr^  exiincta  sint ;  pro- 
^habilius  fueritf  in  illis  restiluendis  objustam  absentia 
causam  specUmdum  esse  jus  loci^  in  quo  debitor  com- 


tli6  iMtoo,  upon  wUdk  tlMM  MM*  ptDCMid,  wUck  k,  lluu  liUtUtCl  of 

Uraklfttioa  tlbcl  on\j  thm  uam^  wilMu  wlikh  »  ]«gftl  noNNijr  mtut  t>« 

\  And  do  ool  tt&Qt  tbe  ntitfi^  ftlidlQri  or  eoortinetioo  of  tbe 

Thk  fitmiy  vlhMlier  vdl  ibmMi  or  aol,  ftpfitioo  9^iMf  to 

,  mhiera  the  torm  of  Uniitolioii  ham  thpmad,  wlimi  tbo  panic*  Icsve 

I  fofoi^  lUtA,  !•  to  thottw  wham  it  bM  oaljr  begun  to  run  before  tliaf 

ive  M  tbo  itito,  lad  ^apooi  ilkonrtfds*"    But  mo  Doq  9.  LappOMim, 

IS  Omk  4  rumol  R*  Ip  IS,  16^  17, 
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^684.  We  come  in  the  next  place  to  the  consid** 
eratkm  of  feretgo  judgments,  or  of  the  force  and 
efibct  of  foreign  sentences,  Exceptio  ret  judicaifE. 
As  to  the  effect  to  be  given  to  foreign  judgments, 
there  has  been  much  diversity  of  practice,  m  well 
as  of  opiaioii,  among  jurists  and  nations.  We  do 
not  speak  here  of  cases,  where  the  point  was,  whether 
the  court  pronouncing  the  judgment,  had  jurisdiction, 
or  not ;  but,  assuming  the  jurisdiction  to  be  unques^ 
tionable,  what  force  and  effect  ought  to  he  given 
to  such  judgment*  Ought  it  lo  be  held  conclusive 
upon  the  parties?  Or  ought  it  to  be  open  to  im- 
peaebment  by  new  eiridence,  or  to  be  re*examined 
upon  the  original  merits?  The  subject  may  be 
considered  in  two  general  aspects;  first,  in  regard 
to  jodgments  m  rem;  and  secondly,  in  regard  to 
judgments  in  perianam^  The  latter  b  again  divis- 
ibte  into  sevatai  heads;  firatt  where  the  judgment 
is  set  op  by  way  of  defeoee  to  a  suit  in  a  foreign 


MWto 


I  (ieniviiiti!}  into  thnso  ekiiwt  (1.)  in 
i;  (SL)  mmi  io  rem «i  inpvrtooaoi,  **  Onmiinn  con* 
k  Avlsb,pini>f  ultmftiicfAdvdiieitur.  Autmsmm 
iot  i«  pwwmiw^  ml  la  otrmisfM  oontificiittir.  In  ima^  fiMliai 
ilicat  in  MiuiUK,  lioe  tit  ^oi  9m&  dklm^  wl  juro  crodilorH  sot 
&)tt]  fnodo  powi4ea4i  dmtr.  In  pemitiMin,  li  eQadfimwttir  mi  «liq|Qid 
dftfuliiai  wQt  ptHmmimitf  fMndum  tut  non  fkeindfloiv  v«l  m 
tfstitiD  liltciat  la  tttsmiue,  m  el  rcii  c% 
tmm^  Vf Qknt*'  BUfgoadiii*  TrmcL  a»  o.  I.  !i  p.  64.  85;  t 
Mnn *  as,  |L  not  a«i  tht  iMrned  ofiiiiUici  of  Mr*  Vice  Cbuicelkt 
,  kn  Birn  p.  Jteten,  IIT.  li.  Cotl  5dS|  t9  to  wImI  d^mHc  Judf  - 
I  ajv  coQclittif 0  or  nd. 
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which  it  has  received  from  the  conunon  taw,  is  far 
more  extensive  and  uniformt  than  it  has  rcceired 
in  the  jurisprudence  of  continental  Europe.  In  order, 
however,  to  found  a  proper  ground  of  recognition 
of  any  foreign  judgment  in  another  country,  it  is 
indispensaUe  to  establish,  that  the  court  pronouncing 
judgment  should  have  a  lawful  jurisdiction  over 
the  cause,  over  the  thing,  and  over  the  parties^  If 
the  jurisdiction  fails  as  to  either,  it  is  (as  w*e  have 
already  seen)  treated  as  a  mere  nullity,  having  no 
obligation,  and  entitled  to  no  respect  beyond  the 
domestic  tribunals.^  And  this  is  equally  true,  w  hether 
the  proceedings  he  in  rem  or  in  pcrsotmrn^  or  in  rem 
and  also  in  personam.^ 

^  587.  This  subject  was  a  gqod  deal  considered 
in  a  celebrated  case,  (a  ptneeeding  tit  rent,)  before 
the  Supreme  Court  of  the  United  States,  where 
the  principal  point  was,  whether  there  had  been 
a  change  of  the  ownership  of  the  property  by  the 
sentence  of  a  foreign  coon  in  a  suit  there  pend- 
ing in  rem*  Upon  that  occasion  Mr.  Chief  Jtn»tice 
Marshall,  in  delivering  the  opinion  of  the  Court, 
used  the  following  language*  ^^The  power  of  the 
[foreign]  court,  tlieu,  is,  of  necessity,  examinable  to 
a  certain  extent  by  tliat  tribunal,  whkb  is  compelled 
to  decide,  whether  its  sentence  has  changed  the 
right  of  pro{ierty.     The   power,   under   which  it  acts, 


t  See  I  Boontoeb,  OtMnr. 2^ pkm$,m%  an    8e« &  K 
r.  Mihcm,  11  AAoifk,  Sl  fflll7%  im.  tA 

>  Aiiie,tSaa,il6^M7iBiicliUMttiv  Rtidccr^tlfiHl,  R.  1P3; 
^  Br%fi,91lMiiK.ia9;  Shimiwtjr  r,8y]hniD,6  Wtod.  E.  447;  Ooo 
V.  l^ppaiAiim  sank  At  Fimien.  1, 90i»1ll  ;4Qi««]i,  R.  5Ui  n. ;  t  Starkk 
on  £fi4  P.  a,  I  69,  pb  914 ;  Htory  on  fonifn  Uw,  18,  n;  R  33: 
R73;C&fmiiv,8luvt,  1  mmtk.  335;  llalJ  v.  WilUamA,  fi  pM^k.  SI; 
Wood«.Tk«am,6PickR.3SI;&Ml  Adolph.  iL  £lli#,  lia  im, 
183.  ^  IMd 
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without    tbeir  jurisdiction,    as  well  as   tbe  conj^titu- 
tian  cif  the  coun,  may  be  considered  hy  that  tribti 
nail  which  is   to  decide    on  the    eflTccl  of    the    sen- 
tenoe. 

\  690.  "Passing  from  principle  to  authoritr»  we 
find,  that  in  the  courts  of  Kngland,  whose  decisions 
are  partictilarlv  mentioned,  because  we  are  best 
acc|uain(ed  with  them,  and  because,  as  is  believed, 
they  give  to  foreign  sentences  as  foil  eflect,  as  are 
given  to  them  in  any  part  of  the  civilized  world,  the 
position,  that  the  sentence  nf  a  foreign  court  is  con- 
chisiFe  with  respect  to  what  it  professes  to  decide,  is 
uniformly  qualified  with  the  limitation,  tliat  it  has,  in 
tbe   given   case,  jurisdiction  of  the  suliject-matter.'" 

^  o9L  Let  us  now  consider  the  operation  of  judg* 
iDimts  in  tbe  different  classes  of  cases,  which  have 
baen  already  adverted  to*  And  first  in  relation  to 
judgments  in  rem*  If  the  matter  in  i^ontroversy  is  land, 
or  other  immovable  property,  the  judgment  pronounc- 
ed in  the  forum  rei  sitit  is  held  to  be  of  universal 
obligation,  as  to  all  the  matters  of  right  and  title^ 
which  it  profesaes  to  decide  in  relafioo  thereto** 
Thb  results  from  the  very  nature  of  the  case;  for 
no  other  court  can  have  a  competent  jtiriiMliction  to 
inquire  into,  or  settle  sitch  right  or  title.  By  the 
general  consent  of  nations,  therefore,  in  cases  of  im- 
movabtes,  the  judgment  of  the  forum  rei  sibs  is  held 
abidutely  conclusive.'  ImmobtHa  ejus  Jurisdictumis 
csat  repuUmhiTf  uhi  siia  mmL^    On  tbe  other  hand,  a 


)  w.  Himlj.  4  Cflllel^M^  97a 

•  Aait.fStt,MS,aSL 

^  1  Bounenolii  Chmn*  1fe5»  jk  816^  411%  0A 

•  14  fk  <tl9|  1  Hcftii,  f^fwri,  DeGoQk  f  4,  n.  n  |i.  153,  IH  ^diu 
1737 ;  Id  p.  HIG,  vd^  I7ia    8m  ilw  J.  VotfU  14  P*iiil^  Tnm.  1,  titi.  I, 

tit  4,  i^tr,  n.  u,|K44,iBd  Aai*,f  iae,iioi«a 
ConfL  8S 
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1$  appUed  to  other  courts  proceeding  in  reMf  such  as 
to  the  Court  of  Exchequer  in  England,  and  to  other 
courtSt  exercising  a  like  jurisdiction  in  rem  up^m 
seizures*^  And  in  cases  of  this  sort  it  b  wholly 
itmaateria],  whether  the  judgment  be  of  acquittal  or 
of  condemnation.  In  both  cases  it  is  equal! jr  condu* 
sive,*  But  the  doctrine^  however,  b  always  to  bo 
understood  with  this  limitatiou,  that  the  judgtnent  has 
been  obtained  bonA  fide  and  without  fraud ;  for  if 
(iBud  has  intervened,  it  will  doubtless  avoid  the  force 
and  validity  of  the  sentence.  So  it  must  apjicar, 
that  there  have  been  regular  proceedings  to  found 
the  judgment  or  decree ;  and  that  the  parties  in  in- 
tunest  in  rem  have  had  notice,  or  an  oppirtunity  to 
appear  and  defend  their  interests,  either  personally  or 
by  their  projier  representatives,  before  it  was  prt>- 
oounced;  for  the  cotntnon  justice  of  all  nations  re- 
quires that  no  condemnation  should  he  pronounced, 
before  th<f  party  has  an  opportunity  to  be  heard^^ 

^  592  a.     Proceedin{^s  also  by  creditors  against  the 
peradnal  property   of   their  debtor  tn  tba  hands  of 


U«  atfpovtAr,JQ2tBliii^]ludMd«aBiruiflLR.a>l,00&;  Bfwddreet 
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wm%  E«fu  600 1  Mifoan  ».  Nttir  IkiftAad  liuur.  Co.  li  Cb&iut  Law  Rep. 
V^,  130,  IdL 

1  1^1^.  AfidSlftrkittoQEfid.r.9;ie7,a(V01t|v33G(Q«l«loiirHoftt 
^tM,  R.  2II0I  WillMm*  «.  Arnuojrd,  7  CiiJidi,  IS. 
ibid. 

9  Bit  Pott,  S  S07 1  Duehoii  of  Ktfig«laii*i  Ctm^  11  Stats  Tmb,  p. 
9Sl.tK»$&a9Oil0vtQ«8liliTtiftli,pw3S5;IiL  ^  Sa»,  Uia  opmioa 
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Mb  Cob,  a  Cbud.  Uw  %i^m.  t97t  190;  131. 
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^  593.  In  all  these  cases  tlie  same  principle  pre* 
fails,  that  the  judginent,  acting  in  rem,  shall  be  beUl 
conclusive  upon  the  title  and  transfer  and  disposilioii 
of  the  property  itself,  in  whatever  place  the  sanie 
piupertj  may  afterwards  be  found,  and  by  whomso- 
ever the  latter  may  be  questioned ;  and  whether  it 
be  directly  or  tncidentally  brought  in  question.  But 
it  is  not  so  universally  settled,  that  the  judgment  is 
ooQcltisife  of  all  the  points,  which  are  incidentally 
of  by  the  judgmentt  or  of  the  &cts  or  alle* 
upon  which  it  professes  to  l>e  founded.  In 
llus  sespcct  diflerenl  rules  arc  adopted  by  difiere&t 
stsieSv  botli  ia  Euro}>e  and  in  America.  In  Eii^aad 
sndi  judgneals  are  held  conclut^ive,  not  only  ttt  ren, 
but  also  as  to  all  the  pints  and  facts,  which  they  prtv 
tessedly  or  iocidtsotaUy  decide.^  In  some  of  the 
Aaieiiean  Stales  tlie  sioifi  doctrine  prevaik*  While 
in  other  Ameiicaii  States  the  judgments  are  held  con- 
elusive  only  in  rtm^  and  may  be  oontioverted  as  to 
«U  dm  iieideolBl  gimnils  and  facu,  no  whicli  ibey 
I  be  fiMioded.' 
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all  other  countries.  Lord  Hardwicke  is  reported  to 
ka?e  said  in  a  case  before  ftim,  ta  wiiich  the  validity 
of  a  marrbge  in  France  was  asserted  to  have 
been  estaUisbed  by  the  iantenee  of  a  court  in 
France,  hanog  the  proper  jurisdiction  thereof;  ^*h 
is  truci  that  if  so,  it  is  conclusive,  whether  in  a  for- 
eign court,  or  not,  from  the  law  of  nations  in  such 
cases;  otherwise  the  rights  of  mankind  would  be 
very  precarious."  * 

^  696.  On  tlie  other  hand  Lord  Stowell,  in  a  case 
before  him,  in  which  the  validity  of  a  foreign  sen- 
tence of  divorce  was  set  up,  as  a  bar  to  proceedings 
in  the  English  Ecclesiastical  Courts  between  the  same 
partieSi  slid ;  ^*  Something  has  been  said  on  the  doc- 
trine of  law,  regarding  the  resjiect  due  to  foreign 
judgments  ;  and  undoubtedly  a  sentence  of  separation 
in  a  proper  ci>urt  for  adultery  would  tie  entitled  to 
credit  and  attention  in  this  court.  But  I  think  the 
conclusion  is  carried  too  far,  when  it  is  said,  that  a 
sentence  of  nullity  of  marriage  is  necessarily  and 
uni%crBally  binding  on  other  countries.  Adultery  and 
its  proofs  are  neariy  the  same  in  all  countries*  The 
validity  of  marriage,  howevefi  mu^t  depend,  in  a 
gieat  degree,  on  the  local  regulations  of  the  country, 
wbem  it  is  celebrated.  A  sentence  of  nullity  of  mar- 
riage, therefore,  in  the  country,  where  it  was  solem- 
nisedf  would  carry  with  it  great  audiority  in  this 
ooontry.  But  I  am  not  prepared  to  say,  that  a  judg- 
^ment  cf  a  third  cotiotfy  on  the  validity  of  a  marriage, 
tnm  widiin  its  territories,  nor  had  between  suljects  of 
that  country,    would   be   universally    binding.      For 


1  lUiM  f .  Gftmii,  1  Vet.  \S7,  a«)  «Jm  m  cim  in  Ui6  ifans  of  Cbirfai 
ad,  cttod  hf  VatA  UaHwidu  in  Boudber  v*  Lftwioo,  Cm,  T.  Hud.  8B| 
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riage,  in  whatever  couiiirj  it  may  have  been  original- 
ly celebrated.'  Of  course  wc  are  to  understand, 
tiiat  the  sentence  is  obtained  bond  fide  and  without 
fraud ;  for  fraud  in  this  casci  as  in  other  cases,  will 
vitiate  any  judgmeoti  however  well  fuuuded  in  {K>int 
of  jurisdiction*^ 

^  598.  In  the  next  place,  as  to  judgments  tVi  per- 
And  here  a  distinction  is  commonly  taken 
between  suits  brought  by  a  party  to  enforce  a  foreign 
judgment,  and  suits  brought  against  a  party,  who 
sets  up  a  foreign  judgment  in  bar  of  the  suit  by 
way  of  defence.  In  tho  former  case  it  is  often  urged^ 
that  no  sovereign  is  bound  jure  gentium  to  execute 
any  foreign  judgment  within  his  dominions ;  and 
therefore,  if  execution  of  it  is  sought  in  his  domin* 
ions,  he  is  at  liberty  to  examine  into  the  merits  of 
the  judgment,  and  to  refuse  to  give  effect  to  it,  if, 
upon  such  examination,  it  should  appear  unjust  and 
unfounded.  He  acts  in  executing  it  upon  the  prin- 
cipies  of  oomity ;  and  has,  therefore,  a  right  to  prescribe 
the  terms  and  limits  of  that  comity.^  But  it  is  other- 
wiset  (it  is  said,)  where  the  defendant  sets  up  a  for- 
eign judgment,  as  a  bar  to  proceedings ;  for  if  it  has 
been  pronounced  by  a  competent  tribunal,  and  car- 
ried into  effect^  the  losing  party  has  no  right  to  in* 


i  0it  sols,  f  5kl4, 9U  CO  9901 

t  8m  Siftrkte  on  Efid.  PL  9,  $  77,  79,  63;  I»ucbe«  of  Kingvtoii'i 
eM,  n  8ut«»  Trkk,  301, 309;  a  a  30  Howell,  SciiJi  Triftli,  335,  %oA 
tte  opinbQ  of  tb«  Itt^fw;  14.  p,  S3S,  aolt^  8t#  ska  Mr.  Hitgmvt^ 
liviisd  ■rfomnt  tQ  tliii  om»,  w  to  th«  wm^Mmmm  of  tm  tdjiidtofii, 
«iptekll)r  is  %mm  oT  JtetilaUon  of  asffrkfo  md  4h«ore«,  A^d  of  tha 
eilMl  of  fbnd  in  pmmkug  matk  wmmwcm^  Barf.  Law  Tnstn,  418^ 
l7!M8a    S«#  ftlM>  BotIm  «.  Orr,  I  Yomiffe  U  CoIL  461* 

MKM,Ciian.LMt07,^ll9^19Q,34«ilit}  tad  ibm  turn  ^bm 
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receive  evkleiice  of  what  the  law  of  the  fomga 
stale  hf  aod  whether  the  judgment  b  warranted  by 
that  law.  In  all  other  eaaea,  we  give  entire  faith 
oedit  to  the  aanmofiB  of  fareign  courts,  and 
ler  them  as  GOBcluHive  upon  us*^'*  The  saoMS 
distinction  is  fooad  applied  in  the  same  flM&aer  in 
JKispmdetice  of  Scotland.^ 
^  J99  a.  The  view,  which  was  thus  taken  hy  Lord 
Chief  Justico  £]«e,  does  not  appear  to  have  been 
acted  opoQ  to  its  full  extent  in  subseqiioit  times.  It 
would  seem  a  natural  result  from  that  view,  that  if  a 
Huit  H-as  brought  for  the  same  cause  of  actioOf  in  an 
Cnglisii  Courtt  winch  had  already  been  dinridcii  in 
finw  of  eitlier  party  in  a  foveign  court  of  compe- 
tent 5urisdiction,  and  was  fmal  and  conchisive  thoffe» 
that  jodgmem  nigfat  he  well  pleaded  in  bar  of  the 
new  suit  upon  the  original  caase  of  aelion,  and 
wonldt  if  bam  Jide^  be  condunve*  It  may  lie  doubted^ 
hoHeveff  whether  the  same  doctrine  is  at  preaant 
enteflnined  in  England*  In  a  recent  case,  the 
Coiirl  seem  to  hate  ihonght,  that  if  a  plaintiff  has 
foeoveied  Judgment  in  a  fioreigB  ooonlfy  upon  any 
original  cause  of  aetson,  he  may  notwithslandiiig 
sue  in  Kn^ttd  upon  that  original  cause  of  aeliont 
or  may  sue  open  tlie  judgment  there  obtained,  at  his 
option ;  because  the  original  cause  of  action  is  not 
merged  in  such  a  judgment*'  Now^  if  ttie  origbal 
of  action  is  not  OMsrged  in  a  case,   where  the 


t  Pkinipi  V.  HoBtar,  t  n.  Btoek.  E.  4ia 

>«Mths.Kieolli,SJlQf.N.GiM^30&,  «n  to  JM.  Thm  wwn 
poeilbr  ofciMiiliiicii  Is  dis  ease,  luid  thm^tm  the  pobl  wti  sol  ^* 
«ft|f4iilied.  TlwMBidoiififismiMtolMviiNniaMflsd  is  Hdl 
s.  Oibw,  11  Emu,  VL  118;  hm  ibsrs  ibo  it  wis  M  dtrtetlr  d«ddsd 
r.  Wmikam^  4  Bun.  it  Cwmw.  R.  OS;  mote,  f  S47, 
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jti^gliieat-coiidemaator  ought  not  to  be  fioal  againfrt 
the  defendant,  becaufse  he  gave  no  constant.  But 
a  derrcet^absalvitor  onght  to  be  final  agninst  the 
plaintifft  because  the  judge  was  chosen  by  himsidf; 
widi  respect  to  himt  at  least,  it  h  equivalent  to  a 
dDOfeet-arbitnil*  PuUic  utility  affords  another  ar- 
ffomnt  extremely  cogent.  There  is  nothing  niorc 
iMrtfiil  to  society,  than  that  lawsuitis  be  perpetual. 
Ia  cnrtrj  lawsuit  there  ought  to  be  a  Jie  plus  uUn^ ; 
step  ought  to  be  ultimate ;  and  a  decree  dis- 
a  claim  is  in  its  nature  ultimate.  Add  a  con- 
fidentiont  tbit  regards  tJic  natun^  and  constitution  of 
a  court  of  justice*  A  decree  dismissing  a  claim, 
may,  it  is  true,  be  unjust^  as  well  as  a  decrao  sus- 
taining iu  But  ihoy  differ  widely  in  om  capital 
point ;  in  decliniog  to  pre  redress  against  a  decfW 
dismissing  a  claim,  the  court  m  not  ffiiUy  of  author- 
ising injustice,  treu  supposing  tbe  decree  to  be  un- 
Juat ;  tbe  utmoatt  that  can  be  said^  ia,  that  the  camt 
forbears  to  interpose  in  behalf  of  justice*  But  aodh 
fiirbearaiicat  instead  of  being  laultyt  is  highly  UMirilo- 
rioiis  in  every  case,  where  prirate  juattce  daabea  whh 
puUic  utility.  The  case  ts  very  different  with  reapect 
10  a  decree  of  the  other  hind ;  for  lo  award  execution 
upon  a  fcxreign  decree,  without  admitting  any  objec- 
tioo  agum  lit  WQliU  be,  for  aught  the  court  can  know, 
to  aopport  and  promote  injustice*  A  court,  aa  well 
aa  an  individual,  may  in  certain  circumstances  bare 
reason  to  forbear  actingt  or  execnting  their  office; 
bm  tbe  doing  injtiitiee,  or  the  soppoiting  it,  cannot  be 
justified  in  any  circumatancea*^'  * 

^  602.    It  doea  mc  appear,  that  this  distinction  of 
Lord  Kaiinai  between  jf' '        ^s  sutiaining  stiits,  and 
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qtiesttoQ  by  whether  thcjr  are  to  be  deemed  conclu- 
sive; or  whether  the  defendant  w  at  literty  to  go  at 
largo  into  the  original  merits,  to  show,  that  the  judg- 
ment ought  to  hare  teen  different  upon  the  merits, 
although  obtained  hand  fide.  If  the  latter  course  be 
the  correct  one,  then  a  still  more  embarrassing  con- 
sideration is,  to  what  extent,  and  in  what  maimer,  the 
original  merits  can  lie  property  inquired  into* 

^  604.  Lord  Nottingham,  in  a  case,  where  an 
attempt  was  made  to  examine  a  foreign  sentence  of 
divorce  in  Savoy,  in  the  reign  of  Charles  the  Second, 
heldf  that  it  was  conclusive,  and  its  merits  not  ex- 
aminable. "We  know  not  (said  he)  the  laws  of 
Savoy*  So,  if  we  did,  we  have  no  power  to  judge 
by  them.  And,  therefore,  it  is  against  the  law  of 
nations  not  to  give  credit  to  the  sentences  of  foreign 
countries,  till  they  are  reversed  by  the  law,  and  ac- 
cording to  the  form,  of  those  countries,  wherein  they 
WQie  given*  For  what  right  hath  one  kingdom  to 
iOfferse  the  judgment  of  another?  And  bow  can 
we  refuse  to  let  a  sentence  take  place,  until  it  be 
levetsed?  And  w*hat  confusion  would  follow  in 
ChristeDdom,  if  thoy  should  serve  us  so  aliroad,  and 
give  no  credit  to  oar  sentences." '  Lord  Hardwicke 
manifestly  held  the  ^me  optnion,  saying ;  **That  where 
any  court,  foreign  or  domeitici  that  has  the  proper 
jurisdiotion  of  the  eases,  makes  the  determliiation,  it 
is  Goodtisive  to  all  other  courts,' 

^  605.  On  the  other  bandi  Lord  Mansfield  thought, 
that  foreign  judgments  give  a  gfouiid  of  aciion,  but 


*  Wmmtf  Wk  6ul  «f  C^vlHi,  9  TIbsusHwi,  R,  ooic^  996^  317. 
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ofa  diflferent  opinioo,  and  expressed  serious  doubts, 
whether  foreign  judgments  were  not  binding  upon 
the  parties  here*'  And  Lord  Ellenborough  upon  an 
occasion}  in  which  the  argument  was  pressed  bi'fore 
him,  that  a  foreign  judgment  was  re*oxaminab)e,  and 
that  the  defendant  might  im[>eaeh  the  justice  of  it, 
pithilj  remarked,  that  he  thought  be  did  not  sit  at 
Nisi  Prius  to  try  a  writ  of  error,  upon  the  proceed- 
ings of  the  court  abroad,^  In  a  more  recent  case 
Sir  L*  Shad  well,  (the  Vice-Chancellor,)  upon  a  fijll 
examination  of  the  authorities,  held  the  opinion,  that 
the  true  doctrine  was,  that  foreign  judgments  were 
conclusive  eridence,  and  not  re*examinable ;  that 
tbis  was  the  true  result  of  the  old  authorities;  and 
iberofbre  in  a  suit  brought  in  Ent^land  to  enforce  a 
foreign  judgment,  he  held  the  judgment  to  be  conclu- 
sive.' Tbe  present  inclination  of  the  English  Courts 
SMOis  to  bt  to  sustain  the  conclusiveness  of  foreign 
judgments;^  although'  certainly  there  yet  remains  no 
tsooiisiderable  diversity  of  opinion  among  the  leanml 
jodgei  of  the  difli>TOiit  tribunals.'^ 


1  OsIbfiitK  9.  ffmO^b  D^Dof •  &•  S»  nota  S.     Sit  %\m  Ovmmm  cv 
Onnll,  1  Bm*  it  Aiblflb.  4». 
s  TiHiloii  9,  Tirietoo,  4  MaaU  4k.  Behr*  3L    Sot  m  Hall  9,  OdUf^ 

11  &MWR.1I& 

»  Miiuu  V.  NMsollf,3  8iMi»,R.4». 

4  Sm  Gniuwi  p.  CinoU,  I  Bam*  It  AM^4mi  Itoqoet  •.  MeGvw 
tkj,  2  Bum.  h  AMpk.  IL  dSL 

I  jodgnnl  to  h«  ooljr  piuDS  Aek  tvi4tM««  md  fits  Id*  is^ 
» 11  krf«  (0t  \hu  ofiiBkiii.  On  iIm  otli«r  hmd^  Bit  L  ShftJwol),  m 
Mftftin  f.  NicoUft,  hM  tbs  eootiwf  opiiibo,  tJiai  il  mvt  coodoiif* ; 
muA  alto  |av«  m  mf  iktemt  Jirfgwiiii  M  Ili«  p^ttl«  in  whicfi  Im  m^ 
wmwwA  Iba  pHaeipal  miiheiMm,  Of  coom,  Um  ImrmA  3udg9  mmm 
tocio0pi,tttd  did  ooipl,  in  A  kt»r  esM^  Pik«  f^DwllBial,t  8iA  tL 
379,  aoS^  JiidfBisaia,  vliieh  wwn  pndoctd  hf  ftaod.  8m  ako  Doo  «. 
,5  ClAfl^  FUuidll,9Q»ai;  mtc,  f  SI5  to  i  59Qttof6Q9t 
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be  primA  Jacie  evidence  for  the  plaintiff^  would  be 
oif  re  dohiabii.  If  the  defendant  might  sttll  question 
by  opeoibg  all  or  aojr  of  tlu:  odgtaal  merits  on  his 
le;  far  voder  Mck  ciicumslaaces  it  would  be 
to  granting  a  new  trial*  It  is  easy  to  im* 
I,  that  die  defendant  may  be  at  libtTty  to  im- 
"peach  tlie  original  justice  of  the  judgment,  by  show- 
ing}  that  the  court  had  no  juri^iction;  or  that  he 
MTer  bad  any  notice  of  the  sttit ; '  or  that  it  was  pro*- 
cvfed  bj  baod ;  or  that  upon  its  face  it  is  founded  tn 
Uftake ;  or  that  it  is  irregular,  and  bod  hy  thm  local 
hm,  Fmi  rei  judieaUe,  1\»  such  an  estent  the  doc* 
trine  is  inteUigibIc  and  prHcticable*  Beyond  tbisy 
ibe  right  to  iopiigo  the  judgment  is  in  legal  effect 
die  right  to  re-try  the  aieiiis  of  tbe  original  eanae 
at  brgOf  and  to  put  tbe  defendant  npon  proving  ifaow 
merits^* 
^  608*  TImi  general  doctrine  maintaintTd  in  tbe 
courts  in  rebtioii  lo  foreign  judgments 
ly  hf  tbal  ibey  arc  primd  fack  evtdeoce ;  but 
they  are  impeacbaUe.^   But  how  far,  and  to  what 


>  &  P.  Wm^mim  m.  Hibon.  1 1  Adaljv  U  Ellis,  tn,  1801 

t  8^  Anwt  9.  Mmihm,  2  Cm.  &  PtiyiM,®}  a  C  ?  Mag.  It  3S3; 
loviQI  «.  fta«ii,a  Bvil  ^  A^pli.  7S7{  DoaglM  p.  Fmnm^  I  Biof, 

P4S8;  AllfiQ9.Fviiml,lCroia|kMct*.ib]l4iie.  BmakoBmtIm 

pmk  E?i4iaM,  Pt  S,  i  07;  PltiUi|it  Ai  Aimm  eo  MdcKi^  (8lll  tdSt)  p. 
r,nek(inB);  BhUCrM  9k  A]ltD»a  MamU^^ni  RnbifVib Tmd» % 
'lib,  1, Ul a,  De  Oonflietii, | & 

>  MiRj  of  liii  CMW  •»  cdlieM  1 9  Rent^  OmniL  Lect  37,  ]».  1  ll^4c. 
Sd  eiitti  In  4  Go««ii,R.  990,  aM  S;  «iui  in  Mi;  Ut^nXT^ooim  to 

\im  fmloibte  tdk&os  oT  Slvkktiii  Brl^nm,  Pk 8, f  07, e^ «4lk  ICQO^ 
{fk  311  to  9ia  Set  ftlM  BMI  9.  Wigi,  9  Xtaf.  ItHQ;  Bor^leii  n 
Iplteh,  15  Jokft.  E.  rJli  Otmb  p.  BuflrfMlD^  1  P«rtm,afct.  It  71; 
Ik  QibK  1  PeMii  Ciie,  R.  155;  AMdeli  iw  Ktmi^y.  4  Gooao^  It 
9;  Snnrmf  lu  fttDvuk  A  Wend.  E.  447;  HaI}  «,  WBfioBi^ 
Fa  Pkk.  dl7;  SiftHMicll  t,  Mimy,  il  MTmid.  It  liS^  Dtnp  r.  PockM, 
6  W«l4.  It  »79  iMikll  a  Alka,  0  Kas.  It  973;  Pitrliif  «. 
IS  J«te.  L  M$  BHAoock  9.  Akkeii,  1  Ctin.  L  laO; 
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withiii  their  territory.*  1 1  did  not  make  tlie  judg- 
ments of  other  states  domestic  judgments  to  alt  in- 
tmts  and  purposcss ;  but  onlj  gave  a  geiusral  validity, 
fiiilhf  and  cftdit  to  theio«  as  evidence.  No  cxucutiou 
caa  isttio  upon  aucb  judgments  without  a  new  suit  iii 
iIm  trUmnala  of  odier  ^itates.  And  they  enjoy  not 
the  right  of  priority,  or  pcivilege,  or  lien,  which  they 
have  in  the  state,  wliere  they  are  pronounced,  but 
that  only,  which  the  Ijcx  fori  gives  to  ibem  by  its 
omi  laws  in  their  character  of  foreign  judgpents.* 

^610.  In  the  next  place,  as  to  judgments  in  per* 
sonam  in  stilts  between  citizens^  in  suits  botweeii 
foreigners,  and  in  suits  between  citiMos  and  foreign- 
ers.  The  oomnKMi  law  recognises  no  distinctioa 
whatever,  aa  to  the  eflect  of  foreign  judgmentSp 
whelher  they  are  bt^tween  dliaens,  or  between  for- 
Brs,  or  between  citisena  and  foreigners.  In  all 
they  are  deemed  of  equal  ofaligatioo,  whoever 
are  the  parties.  The  cases,  which  ha?e  been  at* 
ready  cited»  refer  to  no  such  distiuction ;  but  the 
are  indtacrinuuitely  applied  to  all   per- 


^611.  We  have  hitlierto  been  (uincipaUy  ocwsid^ 
ifl^  the  doctrines  of  the  ooaunoo  law.  But  it  can- 
WK  be  aflBraedt  that  the  same  doctrines  are  gene* 
mlly    niaintainedt    eillief  by  foreigii   Coiiit9i   or  by 


At^BaU  9,  Wmktmt  0  ^ieJu  fi.  S97;  Bwin  9. 
Brigfi,  9  MtM*  E.  401;  SbtunWAjr  9.  Slinoisiit  ^  WtiuL  VL  U7; 
Emm  9.  Twl«loi^i  Scrgt  ^  R.  900;  BmIoii  9^  fbarge^  lOSerfl, 
I^R.  tHO;  Hmiieoekv.  ntmtt,  1  HaU^Si^  CXS*  195;  a  CS  HiD, 
Buf.  Ct  A,  309;  Wilm  p,  Nil«i,a  HtllpSo^  Cl.  ]l,3SS;  Horn*. 
Wrifhl,2  Veniiaiit  R.  Ul;  Billovt  •;.  t^fnhiin,  9  VenDoat  R.  593 1 
AMAw.Kimmf, I  OdmikI. ML mtk 
^McEknofk  «.  ColMn,  13  P«im, ft.  3IS,S3Sp3iO£  111111,4  SB  m. 
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opinion  in  all  suits  except  those  respecting  immova- 
bles. Ucet  autem  rtguhriUr  Judex  requisitus  mm 
I  dejustUid  senteniicB  per  olterum  Judketn  laUE^ 
ad  examen  penitius  revocet ;  sed  pro  jtistUid 
ejus  ex  mquitaie  prmiumat ;  tamen,  si  anifiiadvertat^  eoan 
direcio  coiiira  sui  territorii  statuta  lalam  esse  circa  res 
immabiles  in  suo  territorio  sit€iSf  eandem  non  exsefiiuiur^ 
§  613.  There  arc,  however,  other  lureigii  jurists, 
who  maintaiu  a  very  diflerent  opiuiun.^  We  liave 
already  had  occasion  to  take  notice  of  the  doctrines 
of  Boullenois  upun  the  right  of  jurisdicrion ;'  and  he 
applies  them  in  an  especial  manner  to  the  authority 
of  foreign  judgments*  In  regard  to  judgments  in 
ftm^  or  partly  in  rem  and  prdj  tit  personoMf  he 
deems  the  jurisdiction  to  belong  exclusively  to  the 
tribunals  of  the  place  rei  siUe^  and,  consequeudyy  that 
the  judgment  rendered  there,  ought  to  be  of  univer- 
sal oUigiitioii*^  But,  in  regard  to  judgments  in  per- 
[>nal  actionsi  be  makes  the  following  distinctions* 
If  the  foreign  judgment  is  in  a  suit  between  natives 
of  the  same  country,  in  which  it  is  pronounced,  and 
it  is  rendered  by  a  competent  iribunal,  in  such  a  case 
it  ought  to  be  executed  in  oFery  other  country  with- 
oul  any  new  inqu'u-y  into  the  merits,*  TJie  reason 
aasigned  is,  that  the  judgment  has  amanated  from  a 
lawful  authority,  aud  Ims  been  rendered  lietw  ecu  [ler- 


li  M  «ror  Id  Hm  isfciMOt  cf  Boolkinb  to  QiiD.     tt  ibotild  Im  m 
ObMffv.  Il3.m|aid^l9a 
«  J.  VM,i4PftiiiLToiiL3,Ub.€l,Ut  J,a.ll,pw788. 

f  1  BcMlkms,  ObMTf*  9S,  p.  001 10  |l  080;  9  Boffe,  Coami.  on 
ftiid  Fbr.  Uw,Pl%  ckHlilOWsId.pLlOSOlo^lMliliLp. 
)l»p*l07ll 

«  lBoiiUm>ii,Clbwv.S9bfiCI«,eifi;<MloOMs  14.^638^ e» 
^  1  BonllMwte,  OtMrf .  i5^  fb  608^  OOSi 
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the  suit ;  in  such  a  case  the  judgmeDt  is  not  conclusivt 
against  the  defendant*^ 

^  61  k  BoiiHenoiH  concludt:?!  his  remarks  t]|)oti  this 
ibjeci  in  the  following  manner.  **  When,  then, 
of  our  authors  say,  thai  foreign  judgments  are 
not  to  be  executed  in  Franeet  ^nd  that  it  is  necessary 
to  commence  a  new  action,  that  is  true  without  any 
exception  in  all  matters  touelting  the  realty.  It  is 
also  true  in  personal  matters,  when  the  defendant  is 
a  Frenchman,  who  has  not  contracted  in  the  foreign 
country,  nor  promised  to  pay  there,  nor  suhmitted 
himself  ?oluntarily  to  the  foreign  jurisdiction ;  for  in 
such  a  case  a  new  action  should  l*e  brought,  saving 
the  right  to  demand  a  provisional  execution  of  the 
foreign  Jiidgment.  But^  in  the  other  case^  above 
mcndoned,  the  judgment  ought  to  be  executed  with- 
OQta  new  action."* 

§  615*  There  was  In  France  an  ancient  Ordi- 
nance (in  1629),  one  article  of  which  expressly 
declared,  that  judgmenis,  reDdered  in  foreign  coun* 
tries  for  any  cause  whatefer,  should  not  be  executed 
within  the  realm,  and  that  subject.s  against  whom 
they  were  rendered,  might  contest  their  rights  anew 
throughout  France/ 

^  616.  Emerigon  says,  that  jtidgments  rendered  in 
fbfeign  countries  against  Frenchmen  are  not  of  the 
slightest  weight  in  France;  and  that  the  causes 
must    be  there  litigated   anew.       fn   support  of  this 

I  1  BoulleDOkt,  Obmr.  ^  p.  6t0, 617. 

t  I  BodleiKkii,  OtefT.  9^  ft.  6I&  —  Tmtllkr  ku  comniMilid  v^m 
ami  dttM  tto  i^^aKAkm  of  fiottDnoii,  ti  not  being  well  Ibwidad  In 
FrwiclijailynJiBPi.    10  TooOltr,  Oroil  Dv.  fyui^.  ck  (S^  i  a,  j>*  aa. 

>  1  BmaitiicNi,  O^mn.  «,  f,  6IG|  9  Kma,  Comau  Uet  37,  f.  IM^ 
132,  Qoii,  3d  edit   Ste  10  TonUkr,  Droit  Ot.  f^«iiC.  in  di.  e,  $  3,  b.  09; 
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tfj%*  But  the  mcrils  of  the  judgment  aie  examina- 
ble ;  and  no  distinction  seems  to  be  made,  whether  the 
jiidjs^ment  15  in   a  suit  Inrnvren  fori'igner«t  or  !  n 

Frenchmen,   or   lietween   a   foreigner  and  a  i; 1 

man  ;  or  whether  it  is  in  favor  of  one  party,  or  of  the 
other;  or  whether  it  is  rendered  upon  default,  or  upon 
confession,  or  ujKin  a  full  trial  and  conteftstation  of  tlie 
merils,*  TouIIier  ainnidrrs  it  as  now  the  established 
jurinprudcnce  of  France,  that  no  foreign  judgment 
can  be  rendered  executory  in  France,  but  upon  a  full 
cognizance  of  the  cause  before  tbe  French  tribunals, 
in  which  all  the  original  grounds  of  the  action  are  to 
be  debated  and  considered  anew.'  And  he  adds,  that 
tbe  s-imc  principle  is  applied  to  cases,  where  foreign 
judgments  are  set  up  by  the  defendant  by  way  of  bar 
to  a  new  action.  The  judgments  are  eijiiaUy  re- 
examinable  upm  the  merits/ 

§  618.  It  is  difficult  to  ascertain,  what  the  prevail- 
ing rule  is  in  regard  to  foreign  judgments  in  some  of 
the  other  mtions  of  continental  Europe;  whether 
they  are  deemed  conclusive  evidence,  or  only  primd 
fade  evidence.  Holland  seems  at  all  times,  upon 
ibe  general  principle  of  reciprocity,  to  have  given 
great  weight  to  foreign  judgments,  and  in  many 
caseSy  if  not  in  all  caiei,   to  have  given  to  tliem  a 

iif ,  Droit  Or.  TrwRe  ek.€^iai»8.78,77,78«BI,88^06L 
•  10  ToaUiw,  Dmit  Cir,  Tmrn^  ck  6;  {  a»  «.  7A.  77. 78«  ^,  €1»  M,  85, 
;  PftrdMrai.  Droit  Conok  Tom.  S,  art.  1188;  3  Barge,  Cdcaai.  on  CoL 

•ad  ror.Uw,  Pt  3»elk  H  p.  IMS.  IMH 
>  Til  o.  85,  Ml  2  lUiit,  Coam.  Lm.  37,  |t  191, 1^  soM,  9d  «<lJt ; 

rtrd««i».  Droit,  Comm.  Tom,  5,  tit  1168. 
^  10  TouIIier,  Droti  Cm  Frtikc.  eb, 6^ {  3»  n.  Tlllo 86; Iforliflt lUf«^ 

•oire,  lofeaiMit,  f  6|  R  QiMMkiiii  do  Dioil,  JogoiaMit,  4  H  i  ftrdoo- 

tM.DiiiiiCQ&T^MB.5^ift  U»ttK9m.Omm.UdLm,^  lltJtolSl, 
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619,  We  are  next  led  to  the  consideration  of  the 
operation  of  foreign  Laws  in  regard  to  penalties  and 
offences*  And  this  will  not  require  any  expanded 
examination,  as$  the  topics  are  few,  and  the  doctrines 
maintained  by  foreign  jurists  and  by  tribimn!  ~  '  ^ 
under  the  common  law  involve  no  intricate  1^5 
into  the  peculiar  jurisprudence  of  different  nations. 
^  620<  The  common  law  considers  crimen  as  al- 
together local,  and  cognizable  and  punishable  exclu- 
sively in  the  country,  where  they  are  committed.^  No 
other  nation^  therefore,  has  any  right  to  punish  them 
or  is  under  any  obligation  to  take  notice  of,  or  to 
enforce  any  judgment,  rendered  in  such  cases  by  the 
tribonals,  having  authority  to  hold  jurisdiction  with- 
in the  territory,  where  they  are  committed,'  Hence 
it  is,  that  a  criminal  sentence  of  attainder  ia  the 
courts  of  one  sovereign,  altliough  it  there  creates  a 
penonal  disaMlity  to  sue,  does  not  carry  the  same 
dtiability  with  tlie  person  into  other  countries.  For- 
esgD  jurists,  indeedt  maintain  on  this  partkidar  point 
a  diflerent  opinbn,  holding,  that  the  state,  or  condi- 
tion of  a  pemn  in  the  place  of  his  domicfl  accom- 


Wn.  Bbbk.  E.  ie0)w»  in  iMr  mme  beal^uid  tlMjisMMMof 
etlMlildotL^ 
«  EmteC  iBit  a  %  ch  e»  f  13 ;  Ifftrim,  Uw  of  Ntlknv,  E  %  ck  3, 

389  S  GteMKHmitali «.  Orwn,  19  Mml  R.  SU^  MS^  M4,  M7, 8I& 
86* 
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the  Supreme  Court,  said ;  "  The  Courts  of  no 
country  execute  the  penal  laws  of  another." '  On 
another  occasion,  in  New  York,  Mr  Chief  Justice 
Spencer  said ;  **  We  are  required  to  give  effect  to  a 
law  (of  Connecticut),  which  inflicts  a  penalty  for 
acquiring  a  right  to  a  chose  in  action.  The  defend- 
ant cannot  take  advantage  of,  nor  expect  the  Court 
to  enforce,  the  criminal  laws  of  another  state.  The 
penal  acts  of  one  state  can  have  no  operation  in 
another  state*  They  are  strictly  local,  and  affect 
nothing  more  than  they  can  reach."'  U[)on  tht*  same 
ground  also,  the  Supreme  Court  of  Massachusetts 
have  held,  that  a  person,  convicted  of  an  infamous 
offence  in  one  state,  *is  not  thereby  rendered  incompe* 
tent  as  a  witness  in  other  stales*' 

ij  622.  The  szime  doctriiie  u  stated  by  Lord  Kaims 
as  the  doctrine  in  Scotland*  ^^Tliere  is  not  (says 
he)  the  same  necessity  for  an  extraordinary  jurisdic- 
tkxi  to  punish  foreign  delinquencies.  The  proper 
plxe  for  punishment  is,  where  the  crime  is  cotn- 
mitted.  And  no  society  takes  concern  in  any  crime, 
but  what   is  hurtful  to  itself.''^ 

^  623.  The  same  doctrine  is  laid  down  by  Mar- 
l|jeiiS|  as  a  clear  principle  of  the  law  of  nations, 
feouirkbg,  that  the  criminal  power  of  a  coun- 
try is  confined  to  the  tenitory»  he  adds;  '*fiy  the 
same  principles  a  sentence,  which  attacks  the  honat^ 
rights  or  property  of  a  criminal,  cannot  extend  be- 
yond the  Coarts  of  the  territory  of  the  adfcreign, 
who  has  pronounced  it*      So  that  bei  who  has  been 

>  The  Afllrfopt»  10  MHMt  ft.  Ml  tail 

iSmrilto^  CuiUd,U  JoluL  IL»8^]M0i     8m il» Hm Suit  9. 

s  CoMMMimiiai  r.  Gmn,  17  Mw.  R,  %IX  510, 511, 516, 547. 

«  Kuliiii  oa  Eqttttjr^  E<%ek8,{L     8«tiko  Knk.  ImL  &.  I»  Ut  0, 
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Paul  Voet  says ;  Staiutum  persanale  ubiqm 
corum  personam  comUaiur^  ^.,  eltant  tit  ordin€  ad 
'  pdtimm  a  ciw  petendam^  si  p^tna  civibus  sit  imposita.^ 
And  he,  as  well  as  some  others  of  the  foreign  jurists 
enters  into  elaborate  discussiou^  of  the  question, 
whether,  if  a  foreign  fugitive  criminal  is  arrested  in 
another  country,  he  is  to  lie  |Hini«hed  according  to 
the  law  of  his  domicil,  or  according  to  the  law  of  the 
place,  where  the  offence  was  committed,'  If  any 
nation  should  suffer  its  own  courts  to  entertain  juris* 
diction  of  offences  committed  by  foreigners  in  for- 
eign countries,  the  rule  of  Bartolus  would  seem  to 
furnish  the  true  answer,  Ddicta  puniuniur  juxta 
marcs  loci  commissi  delicti^  et  nan  laci^  ubi  dc  crimine 
a^gnoscitur,^ 

§  626.  There   is  another   jioint,   which    has   been 
a  good  deal  discussed  of  late ;  and  that  is,  whether 


>  lUniU  Opera,  De  CoHit.  Ufg.  }  4,  o*  IS  to  n*  3K  ^  130  to  13a;  tdiL 
1737 ;  R  p.  185  to  188,  edit  17ia 

V  F.  Voet,  de  Stttut  j  I,  cb.  2,  n.  0,  pu  ]S9»  odtL  1715 ;  Id.  p*  138^  ML 
imh  Set  Id.  (  11, ck  I,  n.  4,  5,  p.  994  to  SUQ,  edit.  1715;  Id.  ]k  SSSlo 
390;  «dit  1761. 

1  Soe  1  U&^Opm,th  Got1»,  Log.  H*  it.  19  ton.  31,  ^  131,  139, 
•dit  1737 ;  Id*  p.  185  to  198,  #dU.  17in ;  P.  Voel  do  StiL  i  11»  cb.  1«  $  1, 
4,  5,  p.  21*1  to 297,  edit  1715;  Id.  p.  355  to dfO^  edit  1681. 

*  Henrj  on  Fofoign  Law,  p.  17.  —  I  qoolo  tlMi  poMifo  eo  I  Sod  it  im 
Heiir;.  Upon  tttnlalQg  Btrtotui  in  tbe  plieo  «ppuoiitJj  inteiided  to 
be  cited  hy  Mr.  Eeory  (Butoioe,  Coram,  ad  Cod.  Lib.  1,  lit  1,  lib.  1,  n.  20, 
21  i  Id.  n,  44;  Id.  a.  47,  Ton.  7,  pw  4,  odh.  111)2,)  I  bftfe  sot  beea  able  to 
iod  tMf  eocb  Uafoa^  OMd  bj  Butoloii  Mutiai  dooDf  MokWft  tbat 
o  oovoreifo,  in  irhooe  docniiuooi  a  ciioiioil  Imo  iOOflil  follifOt  nqr,  if  bo 
cboone,  ponbdk  Urn  Its  Ibt  oflboeop  tlhoogh  oonnnlttod  io  i  fofolgii  eoo»- 
trji  tboofb  ho  tdioiti,  tfMl  Ibo  oora  ooiMDOtt  liigt  in  aKsdotn  liam li 
to  foiaoiid  tbo  ofiniiiiK]  to  ibo  eovstty,  i^oro  Ifco  otioM  wio  oomnitlod. 
llaitooi,Uir  oT  NitkM,Ea,ok3,f29;SS.  See  ilio  Tittol,  H.  % 
eb.2,  {  76  ;  GroUoe,  do  Joni  BtUi  oi  Pac.  E  2,  eh.  21,  {  2, 3»  4,  5{  Bor- 
lontftti,  P.  4,  Gb.  3,  f  ^4,  9S.2a  8eo  Lord  Btmi^Mm*^  opliyon  in 
Wanoodtt  o.  Wimodif,  S  BUgb,  B.  118, 119, 120. 
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mnciae  Fmderatm    uni   supremo  parent;^    a   remark 
strictly   applicable    to  the   Americaii   States.      It   is 
manifest,    that   be    treats    it   purely  as   a   matter  of  j 
ocnnity  and  not  of  national  duty. 

^  627.  it  has,  however,  been  treated  by  other  dis- 
tinguished jurists,  as  a  strict  right,  and  as  constituting 
a  part  of  die  law  and  usage  uf  nation^  that  oQen- 
ders  charged  with  a  high  crime,  who  have  (led  from 
tfce  country,  in  which  the  crime  has  been  cominitted, 
should  bo  delivered  up  and  sent  back  for  trial  by  the 
80?efeign  of  the  country s  where  they  are  found.  Vat- 1 
tci  manifestly  contemplates  the  subject  in  this  latter 
fiew,  contending  that  it  is  the  duty  of  the  govern- 
ment, where  the  criminal  is,  to  deliver  hiin  up,  or  to 
punish  Iiim;  and  if  tt  refuses  so  to  do,  then  it  be- 
comes responsililct  as  in  some  measure  an  accomplice] 
in  the  crime.^  This  opinion  is  also  maintained  with 
great  %igor  by  Grotius,  by  Ileineccius,  by  fiuriemaqui, 
and  by  Ruihcrfortli.^  There  is  no  inconsideralile 
weight  of  common  law  authority  on  the  same  side ; 
and  Mr  Chanrellor  Kent  has  adopted  the  doctrine  in 
a  case  which  called  directly  for  its  dt»cision.* 

\  G28,     On  the  other   hand,   PuiTendorf  explicidy 
denies  it  as  a  matter  of  right.'^    Martens  is  manifest- 


t  14  Sm  tlio  MiUliBi  CooMn.  de  Crimiiiiliii*,  Dig.  Uk  4^  tit  H  J.  I J 

i  VfetltKB.d,clu&f7& 

9  GroiiiM  de  lun  Bdli  et  Pieii,  ch.  91,}  ^  3,  1^  5$  lleiaccctil 
Prvlccu  in  Grot  K  t ;  Burlraitqiii,  PL  4,  ck  3,  (  ^  la  ^  S9l»  p.  356,  'JSBA 
odtt  17(3 ;  RutliofC  Invt.  B.  %  cIl  0,  f  12. 

^  In  tlM  miUer  of  WMhliiinv 4  John,  dt  E.  108;  1  Kmi^Comm. 
Leet  a,  |i*  313,  ad  edit*!  K«i  a  Hntdiiiiioji.  3  Kebl#,  785;  R«x  i^  Kloi- 
biirie]r«  'i  Stimni^  R.  846 1  Bm  Udm  QmspMf  v.  CttnpbiHL,  I  Vm, 
Sen.  24(1;  Um  r.  Kmf^i  Tfeimlaii,  R.  31,  P^  HMlh  J.;  WynmAi 
finiMiiMii^  Dkkf.  3,  {  rS7|  Lmidjr'i  etfe,  2  Vent  It  314 ;  Km  •.  BUIp 

^  Far  Mb  rtf^reiKt  ta  Puftndorfli  ofitnioflt  i  iuast  relj  co  SuiiiicaMltti 
(K  4,oh.3»$lQ,M)pMlbifiqriMMiilili  19  find  ii  inyiTmite 


lXTII-] 


eviD£ircB  Am>  PROors. 


iim 


CHAPTER    XVll, 


ETmfilfCE   AND   PROOFS* 


I 


I 


I 


^  629,  We  come  In  the  last  place  to  the  considera- 
tion of  the  operdtion  of  foreign  laws  in  relation  to 
evidence  and  proofs.  And,  here,  independenilj  of 
other  more  complicated  questions,  two  of  a  very 
general  nature  may  arise*  In  the  first  place,  what 
rule  is  to  prevail,  as  to  the  competency  or  incompe- 
tency of  witnesses  ?  Is  the  rule  of  the  law  of  the 
country t  where  the  transaction,  to  which  the  suit  re- 
latesi  had  its  origin,  to  govern,  or  the  law  of  the 
country,  where  the  suit  is  brought  ?  In  the  next  place, 
what  is  the  rule,  which  is  to  prevail  in  the  proof  of 
written  instruments  ?  In  other  words,  in  wliat  man- 
ner are  contracts,  instruments  or  other  acts  made 
or  done  in  otiier  coimtries  to  be  proved  ?  Is  it  suf- 
ficient to  prove  tliem  in  the  manner  and  by  the  solem- 
nities and  proofs,  which  are  deemed  sufticient  by  the 
law  of  the  place,  where  the  contracts«  instruments,  or 
other  actH,  weie  executed  P  Or  is  it  necessajry  to 
prove  them  in  the  manner  and  according  to  the  law 
of  the  place,  where  tlie  action  or  other  judicial  pio- 
ceeding  is  instituted  ? 

^  630.  Various  cases  may  be  put  to  illustrate  these' 
questions.  A  contract  or  other  instrument  is  executed 
and  recorded  before  a  Notary  Public  in  a  foreign 
country,  in  which  by  law  a  copy  of  the  contract  or 
other  instrument  certified  by  him  is  sufficient  to  eth 
tablisfa  its  existence  and  genuineness;  would  that 
certificate  be  admbsiUe  in  the  eourti  of  common  law 
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one  occasion,  when  a  question  of  this  very  nature 
was  before  hiin,  a  late  learned  Judge  (Sir  WUItatn 
Grant)  said ;  ^*  There  are  many  instances,  in  which 
principles  of  law  have  been  adopted  from  the  Civil- 
iana  bj  our  English  Courts  of  Justice ;  hut  nnne  that 
I  know  of,  in  which  they  have  adopted  presumptions 
of  fact  from  the  rules  of  the  civil   law,"  * 

^  630  6.  There  are  certain  rules  of  evidence, 
"which  may  be  afiirmed  to  bt^  generally,  if  not  uni- 
vcr^ly,  recognisod.  Thus,  in  relation  to  immova- 
ble property^  inasmuch  as  the  rights  and  titles 
ilKielo  are  generally  admitted  to  be  governed  by  the 
law*  of  the  sitmf  and  as  suits  and  rontroversias  touch- 
ing the  same  ex  directo  properly  belong  %(^  the  forum 
of  the  mtus^  and  not  elsewhere^  it  wrnild  teesn  a  jii^t 
and  natural,  tf  not  an  irresistible  conclusion,  that  the 
law^  of  evidence  of  the  siius  touching  such  rights, 
titleSf  suits,  and  controveniesi  most  and  ought  exclu- 
iNiely  to  govern  in  all  sneh  casea^'  So,  m  eases  re- 
laiing  to  the  due  execution  of  wiUa  and  teataments  of 
iniinovahiet,  the  (iroo6  tnnat  and  oaght  to  bo  ac- 
odi&ig  10  the  law  of  the  silm.  So  in  respect  to  the 
due  ancBtioii  of  wilk  and  tes^nsenta  of  movables, 
aa  they  are  goveroid  hy  the  law  of  the  dooiidl  of 
the  testator,  the  proofs  must  and  otigbt  to  be  ae* 
cording  to  the  kiw  of  his  domicil.  By  the  pre- 
fient  law  of  EUigbnd  a  will  or  teatament  of  nrKiva* 
ble  property,  b  older  to  be  valiil,  nnBt  be  executed 
in  the  jireaenee  of  twti  wttneaseSi  If  then  an  En- 
glishman, domiciled  in  England,  should  make  his  will 
in  England,  in  the  preaence  of  one  whneas  only,  that 
win  could  not  he  admitted   to  proof  in  Scotland  to 


^  Kmm t. llaioii«  1  Um^. M.$OIB^$tL 

■  BMTiiUoeli  9.nmrtkr,  I  V  it  VL  NtwGM.  iaClL  114,  lia 
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in  evidence  miless  it  ts  [imperiy  stamped.*  la  all 
theM  cases  the  proper  proofs  mitsl  doubtless  be  given 
in  conformity  with  the  local  law.*  And  if  the  pnoofii 
aie  given  in  the  motie^  which  the  local  law  requires, 
til0re  is  some  dtlBcultj  in  asserting,  that  such  proofs 
(Nigfat  not  to  be  duemed  every  whore  a  full  authenti* 
cation  of  the  itttnnunit*' 

^  632.  Boullenois  divides  the  fbnnalities  of  acts 
into  sev^al  dastes ;  ibose,  which  am  required  before 
the  act  qmm  mqminmiur  mUe  factum ;  those^  which 
aiB  required  at  tiic  time  of  the  act ;  qum  requiruniur 
im  fit^i  and  those,  which  are  required  afterwards; 
qmt  requimrUur  ex  postfacio.^  But  a  more  important 
disciiictbn  in  his  distribution  is  of  the  formalities  at 
tha  rime  df  the  aet|  which  he  denominates  the  formal* 
ilbs  of  proof,  (farmnlites  probanieM)  and  those  wUeh 
ave  ssbstantial  and  intrinsic  formalities.^  Among 
the  former  he  tncluflbs  those,  which  respect  the  nun* 
ber  of  wkmisesi  who  we  to  witness  the  emeu  don  of 
tlw  act^  their  age,  and  qtiaHt^r,  and  residence,  and  the 
date  and  pbce  of  the  act.  And  here  he  holds,  that 
as  t»  the  fmMUtiee  ef  proof  the  maxim  applies; 
&>kmaUak8  t§Btmwmhle9  mm  mn$  in  paiaUili 
conirahentium^  scd  in  poUstate  /urn.*  Satemni' 
iaies  summdis  sunl  ex  am$uetudine  loci^  in  quo  res  et 
actus  geritur*'' 

\  68S  a.  Mascardus  holds  a  similar  opinion ;  and  saysi 
thai  an  act,  ex^mted  before  a  notary  in  any  place, 


■ 


*  I 

f  1 


,abs«w.ai^piiM« 

Obsiw*  33,  p^  400^  IM^  908, 1^ 
Otesrv.  aa,  ^  ISi^  198;  iSM,  f  « 

86^ 
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^  633.  Paul  Voct  also  in  another  place,  speaking 
ujion  the  subject  of  the  operation  of  the  Lex  forty  as 
to  the  modes  of  proceeding  in  suits,  uses  the  follonr- 
ing  language.  6V  de  prabationibtis^  tt  qttidem  testibusi 
^m  eas   adhibehit^  sic  examinabit  hosce^  praut  exigU 

tm  judiciSf  ubi  jfroducuntur.  Si  dt  initrumentii ; 
sic  exhihendat  sic  edenda^  ut  fert  hci  statutum^  ubi 
exhibentUTj  veJ  eduntur^  The  generality  of  these 
.expressions  must  lead  us  to  the  conclusion,  that  he 
was  of  opinion,  that  the  modes  of  proof  and  the  law 
of  evidence  of  the  Lex  fori  ought  to  regulate  the 
proceedings  in  all  suits,  whether  these  suits  arose 
from  foreign  contracts,  or  instniments»  or  other  acts, 
or  not.  But  perhaps  he  may  have  intended  to  give 
tbem  a  more  limited  application.^ 

^  634.  Bouhier  states  a  case,  where  a  suit  was 
brought  in  France  by  an  Englis^hmau  against  another 


I  hie  ^fi^wm  um  d«  tolsBaii^iiii,  ^oud  protaiii  sffieadit 
I  qov  licet  in  ttno  loco  vuiBcien*,  noo  tuntn  iiblqaa  locorum ;  t^faod  jittet 
[wiiiii  t«rritorii  Doqimt  nrw  tribumi»  iiirtniin«tito,  ut  ilibi  (]fUfl  op^rs* 
[inr,  Hinc  ctiiro  cnandttitro  td  lita^  conm  ooMlHi)  «t  t««tibiis  hje 
tssm  tfil  fili^iaiii  lo  Oeirm  pftftihi»»  M 
r,  Qteonunl^g*  lod,lik  caotetuiii  mtmo^mmif 
m  (hMk  fofliittir  sfMoBi.  QuscnidionidniB  sfiliii  | 
,000  poCMt  ^  ilibl  iobibniliie;  its  IM 
I  IflUitlem.  P*  Voet,  utii  toprm* 
i  P.  Voot,4t  StAL}  10,c)u  1,11.11, 10, JK 987, edit  1715;  I4p.dl7, 

fsaitiasu 

«  bkias  is  him  liittliitsi  mf%  fbil  ill  nlli  is  Scofhiu!  widt  fbrtiftt- 
cm  upon  obUgiltas  ondt  k  s  Hiiclfii  eoviilfy,  tJitF  aisjf  pmvs  ptjrsMH 
^sr  cictiofiiiflliiDtot  tsft  lod.  Uf  if  imtsiief,  tlio  Imw  cyf  Uie  fartlfo 
f  iUovi  tbt  FtjrmftDt  of  s  Ml  emt^toM  bjr  writinif  to  be  pro? td 
,tiBl  ntSMr  of  pmi  wm^lmim altownd  bj tim SeMth 
0m  tittofiiiibi&g  mcli  4abt,^ihouffa  hf  the  Scottish 
[  kv  ohltgmtbcii,  tanod  bj  vritiof ^  sre  nol  extioguiihfthle  by  fnn\  ori* 
Enh,  ImL  C  a;  tit.  5, )  7/  Thk  Memi  m  mix^  et«o  of  the  kw 
of  the  |ikee  gotefofaif  ee  to  Uie  dkeheifo  of  eotitncti,  and  iko  of  the 
' » of  pioof  of  the  dkohuget 
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come  to  the  confines,  and  when  one  province  runs 
into  the  other»  then  arises  the  difficulty,  and  then  we 
gel  inter  apices  jurist     There  may  be  cases,  which 


1  Lord  BMd^him  ill  Taliii.TlMfiiMii,d  Clark  &rijiottL  577,  im 
Im^  Btott^btm  on  tliia  oeeuioii  Mid  (H  being  t  cue,  wbaft  a  ijaestioB 
«ro*e  in  Soodaml  njy^  •"rpretaiion  of  a  will  made  in  England); 

^  It  if  00  aU  liCDdt  an  i^it  the  wholo  dittnbutiun  of  Mr.  Yalo^ 

penonat  wlat«  mutH  be  foferoed  by  the  law  of  Saiglnid,  wliefe  he 
bad  hie  domicil  thfOO|rb  Ul^  and  at  the  time  of  hie  deeeaae,  and  at 
the  datii  of  all  the  imtruaiiaKs  tireeoted  bf  him*  Htd  he  died  intei- 
tale,  the  Eog liah  atitote  of  dietribeliooe,  and  not  the  Scotch  law  of 
eneeeiiioa  in  noirableti  would  have  regulated  the  whole  coiuve  of  the 
idmioifltritioiv  llif  written  dee]aratk>nf  muatt  therelbra,  be  taken  with 
reepeot  to  the  English  law.  I  tiiink  it  foUowi  fItND  hence,  thai  thoie 
deekrattooi  of  inHotfeo,  looohinf  that  ^perty,  nmit  be  comtmed  hi 
we  abodd  oooitme  fb«n  beee  by  oor  |winci|>lee  of  legal  interpfetatioii. 
Great  embamutnient  may,  no  doubt,  ariee  from  calling  tifwo  a  Seotcb 
Court  to  applf  the  prineiploa  of  Eqgliah  law  to  fiieh  qoe«tione,  manf 
of  those  prtnciplee  being  amo^g  the  moat  nice  and  diilicttlt  known 
tn  our  JarJipfOdeneeb  The  Gonrt  of  Seetion  maj»  for  example,  be 
required  to  iedde,  wbetber  an  egecutety  derlie  ie  ?oid  ae  being  too 
mote,  and  to  apply,  for  the  purpoee  of  weertuning  thai  nuMtieiiy 
the  oiilerbn  of  the  giA  ptaaing  or  not  peiiing,  what  would  be  an  vilBti 
in  the  realty,  although  in  Oie  laoguage  of  Scotch  hiw  there  ie  no  ioeb 
exprevaioii  aa  eieeutory  deriee,  and  within  the  knowladige  of  8eoleli 
lawyefe  no  «uch  thing  la  an  execntory  eitate  tatt  Ne?enhde«,  thin 
Mi  a  diAoulty,  whiob  moiit  of  necoMtiy  be  grappled  witli,  beettee  in 
no  other  way  can  Ibn  l^glM  law  bw  applied  lo  pereonni  pfoportr 
litttated  toeaby  within  the  jorkdSction  of  the  SeoOhdi  fbmmt  mdtbe 
nde,  wlieb  reqoiree  the  bw  of  the  donikU  lo  govern  encceeeleH  to 
ioch  [iroperty,  could  in  no  other  way  be  applied  and  followed  out  Nor 
am  I  aware,  that  any  di«tinction  tn  thia  reipeet  hei  ever  been  taken 
between  teftamentary  fuccfaebn,  and  toeceeilon  ab  biteiiab),  or  ibal 
It  hat  been  held  either  here  or  in  Seollend,  that  the  Conft'b  rlgbl  l» 
regud  the  Ibreign  law  wan  ewlnded,  wbnmi  a  Ibieign  tnitntmeiil 
had  been  ewcnied.  tl  It  therefbre  n^  opinion,  tbm  in  tb^  ae  In  ocber 
eaeei  of  the  Hke  deeeription,  the  fieelob  Oontt  owal  In^oire  of  the 
ibteign  law  ae  a  nallnr  ef  fiiet,  and  emnlne  eneb  eeldnnon  ae  will  < 
bew  In  England  meb  inetmnienti  wnnld  be  dealt  wHb  ae  to  i 
tion*  I  give  this  aa  my  opbton  upon  prindple,  isf  I  am  not  awan  of 
ibe  foeKton  ever  having  received  jndhelal  dttenniaalion  in  eUbet  eoun* 
try*  Bm  here  I  think  the  impoiiuig  of  the  flwnign  eodi  (eoanteai 
taeooietly  oaDed  the  oomitae)  maet  atop.     What  evideoet  the  Coam 
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\  636.     There  are  very  few  traces  to  be  found  in 
the  Reprts  of   the  common  law  of  any  estaUish^d 


apoa  It  etiier  «ij.     But  ia  En^ltfid  It  would  ntmt  b«  reeoiMd  in  ««i* 


by  ftojf  Court ;  oeiUusr  wouU  ii  hairt  boen  m«ii  if  it 
hftd  been  pcortd  OTtr  to  fomMy.  Our  l&w  holdi  the  probito  u  tb# 
onVy  erideoee  of  ft  w31  of  ponootJty,  or  of  tlio  tppoiiitsnfliit  of  exocutori ; 
in  ibort,  of  any  ditpotttiixii  wlikh  m  tafUUir  uj  nmke,  tmleit  it  ri|;«fil« 
bit  real  o^Uta*  Cto  it  be  md,  thai  Um  Scotch  Court  m  bound  by  ibjj 
role  of  evideooei,  which,  ibougb  founded  upon  vtew«  of  conTemencc^  and 
Ibr  toy  thing  I  koow  well  derliod,  ii  yet  oWt  which  mQH  W  tibwed  to 
b«  eaiofedtiicly  technkal,  tod  which  would  «xolade  tan  the  fl9v  ef  lie 
CoQit  ft  eubftoqttent  will,  ctoftrly  levokiog  the  one  ftdmiUod  lo  probftte  ? 
The  BngUfth  Count  would  ne?er  look  ftt  thii  wQ],  ftltlioogh  fvoof  mifht 
bo  Irodorpd,  thai  it  bsd  eoron  to  the  knowlodgo  of  the  perry  on  tho  ovo 
of  the  trial  A  delay  might  be  granted  lo  enable  hun  lo  obtain  m  ref  o- 
cation  of  Uio  probiito  of  the  fomier  will.  It  m  abeard  to  contend,  that 
tho  Court  of  Seoiiofi  ihall  admit  all  thia  technicality  of  procedure  into 
ili  600100  of  Judkatttfo,  ao  ofbo  at  a  quootion  ariaeo  upon  tho  focceo* 
•ion  of  a  pefooQ  domicilod  iu  England.  Again,  there  no  certain  raleo 
ju«t  at  ilrict,  and  many  of  them  not  loia  technical,  goveming  the  ailmta* 
aion  of  parol  tridoneo  with  ua.  Can  it  bo  cooloiidod,  thai,  aa  often  ai 
an  EngUah  ooccoofioii  coimo  in  qucotion  bolbre  tho  8ootch  Court, 
witnoaoeo  are  to  bo  admUtod  or  rejected  upon  the  practice  of  the  Engliah 
Courta;  nay,  that  examination  and  croee-examioation  are  to  proceed 
upon  thooe  roloe  of  oitr  pracUce,  •uppoeiag  thom  to  bo  (at  they  may 
poiiibly  be)  qniis  different  ftom  the  Seotch  ruleo?  Thii  would  bo 
mai^lMy  a  aource  of  euch  iocoDftoioaco  aa  no  Court  over  could  git 
ovor.  Among  other  ombanaaamenta  oqually  inextricable  there  would 
bo  thia  *,  that  a  boat  of  E^gUah  lawyeta  muat  alwayo  be  in  atteoikiico  os 
the  Scotch  Courta,  ready  to  gtTo  oTidooco,  at  a  mooientV  notice,  of  what 
tho  Eagliah  itiloi  of  fwactice  are  toodung  the  rocepiioo  or  refuaal  of 
iMtknoogr,  and  tho  ntnBor  of  obtaining  it;  for  tlioae  ijuoatioQi,  which, 
by  the  auppoeltion,  are  ^ooitiopi  of  more  thct  tn  tho  So<^  Coorla^  inuat 
ariae  unexpectedly  during  oach  trial,  and  mnat  bo  dupoood  of  on  tho 
•pot  in  order,  that  iho  trial  o^y  prooood.  The  eaaOi  whkli  I  ahodd 
however  put,  aa  quite  doekhra  ef  thia  mailer,  oomeo  ooaror  than  any 
other  to  tho  one  at  bar,  and  it  may,  with  equal  adtaatage  to  the  elucida* 
Iko  of  tho  aifuaieiit,  bo  put  aa  ariaiag  both  la  ba  Eogliab  and  in  a 
Sootoh  Court  Bf  our  Engliah  ndea  of  evidence  no  iuatmraent  provoe 
HieU;  uoleoa  it  be  thirty  yoan  old,  or  ia  aa  office  copfi  aothoiiiod  by 
law  Id  bo  gsf OB  by  tbo  ptopit  oflkor,  or  la  tho  Uaodofi  Gaaoite,  or  la  by 
eocna  special  Act  mada  ovi4iaeo»  or  ia  aa  original  ncofd  of  a  Conn 
oador  lla  oeal,  or  aa  otompllfttali<w  under  •oal,  which  ta  quad  a  raoosd. 
By  the  Scotch  law  all  inalniiMBli  prepaitd  and  witoeoMd  aoooidiaf 


i.  XYll.] 


EllDEKCE    AXD    r ROOFS. 


loss 


I 


of  other  states  inaclinissible,  m  evidence,  are  ofler^d  in 
the  forum  of  the  latter  to  cstaUisb  debts  con* 
tracted  in  the  former ;  ought  they  to  be  reject- 
ed?* 

^  635  4L  CaacBf  wke  ver$&^  may  easily  be  {iut»  which 
wiW  present  questions  quite  as  embarrassing.  Thus, 
for  example,  let  us  suppose  the  case  of  a  crime,  com* 
milted  on  Ixiard  an  American  ship  on  the  hi^fa  seas 
by  a  white  man^  or  upon  a  white  man,  and  tlie  prin** 
cipal  HiCfieasea  of  the  oflence  are  Uaek  men,  either 
free  or  slaves;  and  suppose,  (as  b  or  may  be  the 
fact,)  that  in  the  slaveholding  states  black  men  are 
competent  witnesses  only  in  cases,  in  which  bbck 
aie  parties,  and  not  in  casM,  where  white 
are  parlies;  and  in  the  non^slaTebolding  states 
black  men  are  in  all  eases  oompefent  witnesses.  If  the 
offender  is  apprebended  and  tried  for  that  ofience 
before  a  Court  of  the  United  States  in  a  sb?ehold- 
ing  state,  would  the  black  men  be  witaesne  or  ftot  ? 
If  not  there,  would  they  be  witnesses  in  the  case,  if 
ibe  trial  were  in  a  non-slavebo!ding  state  ?  In  otlier 
words,  will  the  rules  of  etidence  in  sneh  a  ease,  h 
the  Conns  of  the  United  States,  depend  upon  the 
nAes  of  erideQce  in  the  statSt  where  the  trial  is  had  f 
If  not,  then  what  mies  of  evidence  are  to  prevail  ? 
The  auwer  in  the  preseni  state  of  our  hiw  cannot 
be  pven  with  entire  ooofidefice,  as  to  iis  acdiracy 
and  universality  of  adoption. 


I  Upon  tlili  vwy  poini  ^srtigB  Jurisls  ktve  4alhrMtd  i 
tm  tfliinui  from  Ifeniaf,  wHcx,  liofrvf«r«  alhtflmfiit  fihoiii  f Ivinf  any  ofitiiloil 
on  IIm  aobjtet  t  Hertit  Operas  His  Collk,  l^t^.  f  1^  n.  iSt >  1SS,  wBL 
1737;  Id.  pb  914, sda.  17ia$  4  Bitff»,  CdMn-  on  CoL  and  For.  Iaw,  K 
9,  du  3|  }  3,  pL  ISa  Paul  VtJot  thiiiki  ll»oj  art  to  bo  dooraml  pnoii 
fi^io  Offteiooi  but  not  cooduoivo.  P,  Voot,  Do  StaL  {  5,  cb*  2;  o.  9^  p. 
imp  oibt.  1715 ;  14.  p^  leik  oAl. 
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are  illustrations  of  the  inconvenience  of  applying  one 
sei  of  mles  of  law  to  an  instrument,  which  is  to  be 
enforced  by  a  law  of  a  dirtlrent  kind.' 

^  635  c*  hi  man)'  foreign  countries  orifjinal  con- 
tracts, deeds,  cooiejances,  and  other  solemn  instru- 
mec^s,  are  often  written  in  the  public  books  of  nota- 
ries public,  and  «  I  and  registered  and  kept 
there,  and  are  not  ci./,,.  J  to  be  given  out  to  the  par- 
lies; but  certiiied  copitts  only  thereof  are  delivered 
to  the  parties,  and  these  copies  are  deemed  in  such 
countries  adnii^s^iible  evidence  in  all  suites  to  establish 
and  prove  such  original  papers  and  dcKuments,  The 
question  lias  arisen  in  England^  whether  such  copies,  so 
certified,  arc  admissible,  either  as  original,  or  as  secon- 
dary evidence  in  suits  pending  in  the  English  Cotirts. 
It  has  been  held,  that  they  are  not ;  at  least,  not  with* 
out  proof,  that  they  wen*  made  at  the  time  of  en- 
tering and  registering  the  original  paper,  and  in  the 
presence  of  the  parties,  although  they  wen:  admissi- 
ble in  the  country,  where  the  originals  were  execu- 
ted. The  ground  of  this  decision  seems  to  have  been, 
that  the  rules  of  eiidence  of  the  foreign  countrjr 
were  not  to  lie  followed,  but  the  mles  of  evidence  of 
England ;  and  by  the  law  of  England  copies  of  orig- 
inal documents  were  not  admissible  under  such  cir- 
cumstances, unless  proved  by  some  witness,  who  bad 
compared  tlicm  with  the  originalt  as  in  common 
^  So,  upon  the  like  ground,  it  has  been  held, 
that  cofnes  of  a  judgment  of  the  Sujireme  Court  of 
Jamaica,  signed  by  the  Clerk  thereof,  are  not  admis- 
sible evidence  in  a  suit  in  England,  although  such 
copies  would  be  admissible  in  Jamaica.' 

1  Dun  V.  Lippcnuifii  5  CUrk  ^  FinoelL  p.  15;  14  |K  17* 

>  Bfovii  K.  TbonHoii,  6  Bftm.  &.  Adolpb*  I03L 

>  ApiililiHi  f,  Lofd  Bkmjl»rQok,0  Miol«  &  Mw.  M;  Bltek  v.  LonI 
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been  the  indicia tiou  of  the  Court  to  admit  the 
evidence. 

^  636.     In    regard  to    wills   of  personal    property 

ide  in  a  foreign  country,  it  would  seem  to  h*  al- 
mmt  a  matter  of  necessity  to  admit  the  same  evidence 
to  establish  their  validity  and  authenticity  abroad,  as 
would  establish  them  in  the  domicil  of  the  testator; 
for  otherwise  the  general  nde,  that  personal  property 
shall  [lass  every  wliere  by  a  will  made  according  to 
the  law  of  the  place  of  the  testator's  domicil,  might 
be  lapped  to  its  very  foundation,  if  the  law  of  evi- 
dence in  any  country,  where  such  property  was  situ* 
ate,  was  not  precisely  the  same  as  in  the  place  of  his 
domicil.  And,  therefore,  parol  evidence  has  been 
admitted  in  courts  of  common  law  to  prove  the  man- 
ner, in  which  the  will  is  made  aud  proved  in  the  place 
of  the  testator^s  domicil,  in  order  to  lay  a  suitable 
foundation  to  establish  the  will  elsewhere.^ 

^  637.  Passing  from  this  most  embarrassing,  and 
as  yet  (in  a  great  measure)  unsettled  clas»  of  rjues- 
tjons,  let  us  consider  in  what  manner  coarts  of  justice 
arrive  at  the  knowledge  of  foreign  laws  Are  lliey 
to  be  judicially  taken  notice  of?  Or,  aro  they  to  be 
prored  as  matters  of  fact  ?  The  established  doctrine 
now  is,  that  no  court  takes  judicial  notice  of  the  laws 
of  a  foreign  country,  but  they  must  be  proved  as 
&cts»^ 

^  638.  But  it  may  be  asked,  whether  they  are 
to  be  pfoved  as  facts  to  the  jury,  if  the  case  is  a 

i  D«  Sobrjr  v.  00  Umw,2  Kin.  Sl  idkn.  im,  H^  Sm  YtlMiu 
ThoBim«  3  Ckrii  it  rinnalL  Ui,  574. 

•  Bm  Uomfn  w.  nMg^M,  Covp.  J7I ;  Mtto  m  R^bsiti,  3  £*(».  R.  163 ; 
Do^fhiv.  drown,  It  Dow  ^  Clirk,  It  171 1  Dv  Hdkty  ».  DtUisift.3llMn 
it  lolw.  ft.  193;  Tn^tm  m.  Ewlmn,  3  Gill  k.  Jobn.  R.  a3l ;  Bimskm 
w.  KqrtoiH  4  CotmiCL  ft.  517;  T^Hbol  •»  Smuad,  I  Cmocb,  98) 

87^ 
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^  6S9*     As    10  the    manner 


according  to  circamiCances. 


of  proof,  this  must 
The  general  prin- 
ciple iSf  that  the  be^t  testimoDj  or  proof  shall  be 
produced,  which  the  nature  of  the  thiug  admits  of;  or, 
in  other  word»,  that  no  testimony  shall  be  received, 
which  presup{xises  better  testimony  Ijehim),  and  attain- 
able  by  the  prty,  who  oifers  it.  This  rule  applies  to 
the  proof  of  foreign  laws,  as  well  as  of  other  facts. 
But  to  require  proof  of  sudl  laws  by  such  a  species  of 
testimony,  as  the  institutioiB  and  usages  of  the  for* 
egn  country  do  not  admit  of,  would  be  unjust  and 
unreasonable.  In  this,  as  in  all  other  cases,  no  ten* 
tiniony  is  recjuired,  whidi  can  be  shown  to  be  unat* 
tainable.* 

ij  640*  Generally  speakuig,  authentkaled  copies  of 
be  written  laws,  or  of  other  public  instruments,  of  a 
>reign  government  are  expected  to  lie  produced.  For 
if  iH  not  to  be  presumed,  that  any  civilized  nation  will 
refuse  to  give  such  copies  duly  authirntieated,  which 
are  usual  and  necessary  for  the  purposes  of  adminis^ 
;ju8lioe  in  other  countries*  It  cannot  be  pre- 
iiMd^tluit  an  application  to  a  foreign  ginerament 
to  authenticate  its  own  edict  or  law  will  be  refused; 
but  the  fact  of  such  a  refusal  most^  if  relied  on,  be 
ppKfed*  But  if  i^ueh  refusal  ts  prmed,  then  infeiior 
pmin  may  be  admbsible,^  Hliere  our  own  gturem- 
meot  has  promulgated  any  Ibreign  law  or  onlinance 
of  a  [liililic  nattiri!  as  authentic,  that  may  of  itself  tie 
sufficient  evidence  of  the  actual  existence,  and  tenns 
of  such  law  or  ordinance.' 

^    641.    In    generali     foreign    laws   are    required 
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itself.^  But  the  seal  of  a  foreign  court  does  not 
proTe  Itself;  and  therefore  it  must  be  establtshed  as 
such  by  comjietent  testimony.'  There  is  an  ex- 
ception to  this  rule  in  faror  of  Courts  of  Admiralty, 
which  Ijeing  courtH  of  the;  law  of  nations,  the  courts 
of  other  countries  will  judicially  take  notice  of  their 
seal  without  [lositivc  |>roof  of  its  authenticity.' 

^  644.  The  mode,  by  which  the  laws,  records,  and 
jodgments  of  the  difllrent  states  composing  the 
American  UnioUt  are  to  be  verified,  has  been  pre- 
scrilied  by  Congress,  pursuant  to  an  authority  given 
in  the  Constitution  of  the  Unite<!  States,  It  is,  there- 
fore, wholly  unnecessafji  to  dwell  upon  this  subject, 
as  tbe;se  regulations  me  properly  a  part  of  our  own 
municipal  law,  and  do  not  strictly  belong  to  a  trea- 
tise on  international  law.* 

645.  And  here  these  Commentaries  on  thb  inter- 
wdng  branch  of  jmblic  law  are  bruught  to  a  close. 
It  will  occur  to  the  learned  reader,  upon  a  general 
Ainrey  of  the  suljectt  that  many  questions  are  still 
left  in  a  distreatbg  state  of  uncertainty,  as  to  the 
truL*  [}rinci|il6S,  which  ought  to  regulate  and  decide 
them-     DilTcrent  nations  entertain  different  doctrines 
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^^^                       tbo  diflei«it  States  of  thi;  U.  3Ulci 

^H 

EXCHANGE,  rmte  of,  oo  Foreign  Cootimett 

Mf-91U         ^^M 

EXCOMMUNICATtON,  bow  it  i0bcui  the  cepeeity    . 

92, 104         ^^H 

EXECUTION8p  form  of,  belonge  fo  the  remedy 

in,  573        ^^1 

BXBCUTOESi  FOREIGN,  cm  of  noti?  indowed  hy 

356,330.517         ^^1 

(Stt  ADirimiTftAToiit.) 

^^^H 

m      EXTRA  TERRITORIAL  FORCE  OF  LAWB          7,  «W8, 98, «         ^^ 

H                                                         dependi  upon  comity 

n^m      ^^m 

H                                                         oo  what  gtQundM  euifiorted           SllA         ^^^| 

^^^UBH£  P.iTHlt%  right  of  EagUd^  mibjectf      . 

.       .       M8         ^H 

FTXTtTElSS,bekM|ftotbemll]r       ... 

^1 

^      FOREIGN  ABMlNlSTRATIONa       .... 
■                                         (^  AmimeTmATtom.) 
"      FOKBON  CONTRACni    (Ae  C^imucr*,) 

sor-asB      ^H 

^^H 

^^^1 

fOEIiaNJUDGMCNTK    (Si«Jt»««uiTt.) 

.       S8«^B         ^H 

fOUm  LAW.    (Srt  Conruer  or  Law.) 

^^^1 

.         fOlBBilLAWS,igiiQfmM0r       ... 

■                                ami  U  pvoftd  10  te  Cetfrt  u  ham 

^^^^^^^^^^^^^IKDRX. 

n 

^^TOlOCY.  copiicity  in  cue  of 

90,106        ^J 

IGNORANCE,  of  Uio  Uwi  oft  foTQign  cownlry,  iti  coimo- 

^^H 

quonces      

76,974         ^H 

ILLKGITIMATE  CHILDREN,  tKeir  ftomkil           ,       . 

^H 

how  afibclod  by  tli^  «Aer  iiiarmg^  of  their  pt* 

^^H 

remji 

87-106        ^H 

their  dbabiliuei  according  to  fonigvkjurwUM 

.      ftMOii        ^H 

catuiot  m&ke  a  will  in  ScoUind 

468         ^H 

ILLICIT  COH  ABITATION,  foreign  conutcU  for 

.    3S8        ^H 

IMMOVABLES,  capacity  of  peiraw  u  to 

r.3-54, 368         ^H 

heritable  hoodi  tre    , 

366,383         ^H 

ffmtad  note  «ra 

388        ^^H 

■KA^nVBnB  f^PfiW  ^MW          •                    •                   •                   •                   • 

tlitJttf«i«te    .       ,       .       .    381,d83»383,447         ^H 

^^^                  lbr»|fi,wli«tlMrfor«nie4bytiieUwaf 

^^M 

^^^^^^^^H|                     iMt  roHnmopiM  dooucil 

449         ^H 

^^^^V                  willf  of,  gof«flked  by  the  Jix  m*  itl* 

475-479M         ^^ 

^^^^                                 {Sm  Wit^i.) 

H 

^^^^^H                   ■MCwriiMi  to,  goverMd  by  the  let  rn  mitt 

4«k         ^f 

^^^^^V                               (Sm  80CCCSS1OK*) 

^^H 

^                        aatbority  of  a  foreign  guardian  doee  noC 

fl 

^^^R                             eUttidto           .... 

504         ^J 

m                                         {Sm  Rsai*  Paopaarr.) 

^^H 

■      IMPRISONMENT,  when  it  belong!  to  ramedm 

ses-sn      ^H 

■       INCEST,  how  it  aUbetf  marriage 

85, 114-117        ^H 

H                                                              by  tte  law  of  imtufR 

114-116          ^^ 

H                                                        by  Ibe  positive  Uw 

116         ■ 

■      tNClBENTi  90  OlMRIiACTS,  what  are 

m    ^m 

H       INIK>S0KI^  VOUSmi,  right  of  action  in  hui  own  naow 

«»«»    H 

■       INDORSEMENT  by  a  forwgnajieciilor 

ase.»     ^m 

■        INDORSERS,  aOioidiBg  to  what  Uw  linblc                         ! 

«r,a4»-3t7      ^H 

■       INFAMY^bowHaAoleeapectty                                    91, 

B8,I04,<00        ^H 

■       INFANCY,  wbtt  a  die^Migt 

333        ^H 

■       LNFANTB,  their  4o«leil(a#Ki90M.) 

46        ^H 

■                       whmt  bound  by  Goobacti  mide  ku  (an^  wmt^ 

■                        triee 

7s.a;ni     ^H 

H      UMANITY,  capacity  in  caae  of 

so   ^m 

■      INSTRUMENTS,  tont  and  eolmiilliei  ei;  by  wbai  law 

■                                   goened       .                                9aVMi.aJS»       ^H 

"       INSURANCE  STOCK,  it»  locaJitf 

m     ^H 

INTERN  ATIONAL  LAW,  maximi  of  (te  Maxno) 

17-«      ^H 

H                                              rani^eriMtMM 

37-38       ^B 

■                                                gbttsmnecrHiibmi 

^H 

■                                                   itefooadttkv 

»     ^H 

■                                                  (Sm  Conruer  oy  Lawi,) 

■ 
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JUDGMENTS,  FOREIGN,  (eofifintiei/.) 

held  examinable  by  Mansfielcl,  Eyre,  Buller,  dtc 
inclination  of  English  Courtf  to  maintain  their 

conclusivenesa  .... 

reasoning  in  favor  of  their  conclusiTeneas    . 
held  examinable  in  America 
of  different  States  of  the  U.  Sutes 
no  distinction  in  the  common  law  whether  be- 
tween citizens  or  foreigners 
doctrines  of  the  foreign  courts  and  jurists 

Boullcnois 
could  not  formerly  be  enforced  in  France 
DOW  examinable  in  France 
their  validity  in  Holland 
JURISDICTION,  TERRITORIAL, 

principles  of  Boullenois  as  to 
JURISDICTION,  over  parties  in  cases  of  divorce  (Su  Divorce.) 
where  actions  must  be  brought  by  the  Roman 
law        ....  . 

by  the  common 
law 
depends  upon  the  person  or  thing  being  within 

the  territory       .  -  .  . 

over  persons  .... 

citizens  at  home 
citizens  abroad 
resident  foreigners 
refused  by  some  nations  over  foreigners        , 
over  foreigners  witliin  territory,  applies  to  suits 

purely  personal       .....     543 

of  chancery  over  foreign  lands  and  persons  543-545 

does  not  act  directly  upon  foreign 

lands         ....  545 

by  citations  rut  ei  smm/u,  posting,  homings  dtc.  SUj 

where  judgment  after  homing  and  no  actual 

notice  of  the  suit  5f7-^548a 

where  property  of  non-residents  is  attached  541> 

possessed  by  every  nation  over  property  within 

its  territory  ....        550-551 

exclusive  over  immovable  property  551-555 

how  treated  by  Boullenois  552 

byVattel  .  •  .  553 

by  the  common  law  554 

over  the  cause  and  parties,  necessary  to  every 

judgment  56^-500 

(Sm  Jco«mk5tb.) 


605 

60G 

607 

608 

.    609 

.    610 

611-618 

613, 614 

615, 616 

617 

.    618 

17,18 

11* 


531-537 
538 

539 
540^549 

540 
.      540 

541 
.     542 


Confl. 
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MAJORITY  [coniinuaL] 

cfta«9  in  Louuri&na  u  to  7S-7B 

dotennio0(l  by  ^e  Ui  hd  102 

MARElAGEiEnfUMtimleftitocapttCitytbr  7!l^t 

of  Brttiih  miiiurf  in  Fmoee      .  HO,  80» 

piiocsplct  in  EogUnd  ai  to  CftfMicity  for       .  87,  ^«,  86 

Attmnc&n  Cotuts    ....  60 

of  ptreabi  of  iOegilimato  in  Sc^  87,  87a 
governed  by  tbo  kf  Z»ei                           i(;^iO^H2,233 

bow  ftffected  bf  incert      .                        ,  KS,  114-117 

A  ftTOfod  eootrtet  106 

R  c^fUfiMuof  cofitmct  100,110 

amtttter  of  mtiiikipd  rv^iitiun  .  100,112 
thi«e  exco|y|iona  to  the  nilo  tltit  tbo  /cr  loct 

govenu           ll?k-lSl 

lit  in  c«aec  of  incctt  and  poljgimj  1 13a-l  Ifio 

botwoeo  kindred  pfobtbited        *  113a-116o 

ad.  v^bnooMfstod  in  d#09ft  or  biib«roiii 
OQWMi  iMordtQf  10  Uie  Uw  of  doaaicil       .    IIH,  119 
tbio  txcopboo  boiod  upon  nflCOHitj  119 

•ttboC^tofGoodllopo 110 

ponidiordMrBlolliiltllolvM  fovoriii      .  121 

tbo  nilo  niipoMd  bjr  tkt  Aiiiiftt  Jurtfti  122,  122«,  1291 
ill  m  Ibitifii  eoBBt^,  bolweoa  pooooA  oTus* 

olhoreoaiiCi7 123»  123a,  1221 

Sesleb,  by  put  jet  doimetled  in  EngUod    .  IM 

cUtr  dtvoree  in  BeoCltiid       .        .       .       «       .        Itl 

kfitbutiro  right  10  diMolfo 201 

ooolficti  win  ■ofiyontntoy  tbeir  iiiteipfti&ticFni  9M> 

i  piopoftf  ill  tbo  world  over  4(291 

I  cooofiBiiii^  ifo  iiniy<iioilty 

Gomelnnvo  204 

MAR&IAGB-lXCtDEMTCTO       .       .  iaV190 

diYonilid  Mi^ii^bai  M 10  Il2ti^l28 

toainlj  ditcuiwd  bjr  Ppoluid  126 

li  rognktod  by  lbs  F^vacb  Codo       .       •       *  tOO 

tbo  hw  of  eomoBilj  laOi  131.  tSO-lSA,  HSI-ITII 

nodtr  ibo  Ib^lib  liiv 184, 13S 

Imw  tbo  ctpociqr  of  wHI  k  oflbeUd  by 

tbidoniiGil 190 

bow  tbo  oopociqr  ^tbo  wifo  it  mflbctod  by 

chinojo  iif  dooiicn  100 

opinkMi  ortbo  IbfoifB  JniM  .     t*1^1M 

oilotbopfo|iortyofhaiibudiadwiii  110 

lit  wbeio  tborobnocbuveofdonioil  113-100 

^iTriwwiiiBiiii  lA^IIO 


I 


^m                                  i?i0Ex. 

106^] 

H 

1                                              in        ,       .       . 

308,314    ^m 

1           MONTH,  hai  aiUbnmt  niMUiiiigt 

TiO   ^1 

1           MORALS,  cootimclaagmiDil           .... 

.  aw^fl 

^H      MORTG  A  G  ES,  oro  pononal  wmM  in  MtfMcbufetti 

909  ^^M 

^m     MOVABLES,  cafAciiy  of  pmrat  m  to         ...        S^^  968  ^g 

^H                         whether  gDvermd  by  tlie  kr  m  ijec 

9»99  ^m 

^H^^                  whether  levi  reletii^  te^  %M  fmmmaX  of  rael 

377,378         1 

^^^H                rollowtbepsiNoerthtcmier     . 

^m,smm^m 

^^^B                wbftt,  wliea  uiiiexea  to  npoiovmhtei 

.   »■ 

^^^H                iK»iAlleoiedb]rfbreigaUw%oaEcepttaHich 

1 

^^^^^^H                  eoQiity         .       ^       .       .       .       .       * 

.     47^        1 

^^^^H                  forei^  jadgnienU  are  coucluiiT^  upoo,  when 

^^^^^                      witliin  dicir  juri*cljction         ...        * 

5eft  J 

^H                                   (5Scf  Fkhsotval  PnorcitTr.) 

^^M 

MtJTOAL  ADVANCES  AND  BAl                        -^  iwr- 

^^M 

c^ientv                      unthei 

363  ^H 

N. 

^H 

NATIONAL  DOMICIL.    (.Srt  Donico.) 

^H 

princtplei  u  to 

4d,l0^H 

^K                                        pertooi  born  io  t  cottntry  <'.:c  riti^in^ 

4a  ^ 

^^^^^                                   rieeoQeble  t^u^lificnikuu  ut'Uu:*.  rulf 

48         I 

^^^^^^^B                                  forei^iieii  roiidejit  tor  pemuuieiit 

1 

^^^^^^B                                    porpoiot  ere  cilisene 

48       J 

^^^^V                                  i^eii  fbreign  dotnkil  le  ebendoned 

^H 

^^^H                                       fornetive         .        .        *        . 

(H   ^M 

4^  ^1 

^^^^V                                    dtcontuU                   ... 

is  ^M 

^^^^B                                  of  claldn«o  bom  upoo  the  eee 

48  ^M 

^^^^V                                   of  throe  forti 

4L)  ^1 

^^^^F                                  ofewmrd,  whether  foefdssiiaie J 

^H 

f                                                     chengo                   505, 5050,5056,3000, 908  ^H 

1           NATlONa,  LAW  OF.    (Sm  Uw  or  Nation.) 

■ 

1           N.^TUKAUA  OF  CONTRACTS,  whit       .       .         963, 

.i>o(«.i65^H 

1           NV  '  •  ™^^    ''"     wUiU,endbow|oveiiiea 

»NU$^H 

fc           Ni                                            rrs,  deowgee  upon 

3]4^wH 

^K                             pikiobk  etui  mdomad  io  difbfttol  coimthoa 

317        f 

^^^                    ini4ope]ra]ikfmef«Uy          .       .       . 

317         1 

^^^^                    cooJUcUof  opuiioDi  in  N.  %'cirk  lad  Mm- 

1 

^^^^V                        •ecbneette     .       .       *       . 

317,810^ 

^^^^H                     dischirgtM  eod  deftoeof  upon 

dafl 

^^^^^1                     medo  end  trmneferred  in  dtflbrom  c<^un- 

■ 

^^^H 

3si-a»^H 

^^^^V                    fbreigntndonee*!  rifhtofectioninhie 

^ 

^^H                        ownneme aS8-990.Slf i 

^^^H                   whoA  indoiMd  bj  foreign  oiecoler 

35^»l^H 

^^m 

J 
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PERSONALTY,  VeasoDsforasing  this  word         ...        16 

PERSONAL  LAWS,  how  they  affect  the  person  51 

what   *         .  375,425,426 

whether  they  can  operate  eztra-terri- 

torially       .  554,555,556 

PERSONAL  OBUGATION  OP  CONTRACTS,  what  and 

how  ^Temed  267, 568^72 

PERSONAL  PROPERTY, 

*  is  governed  by  the  law  of  the  domicil  of  the  owner   376-382 
reasons  and  origin  of  this  rule  37D,  380 

when  it  loses  its  character  by  being  fixed  to  the 

realty 382 

may  be  transferred  by  the  law  of  the  domicil  of 

the  owner  ....         383,397-400 

exceptions  to  this  rule  .  .  383, 384 

valid  transfer  of,  by  the  law  of  the  iiiui  384 

delivery  necessary  to  complete  a  sale  in  Louisiana  386 

Massachusetts  389,392 
invalidity  of  foreign  transfer  without  delivery, 
against  creditors        .... 
this  doctrine  questioned 

case  of  transfer  at  sea  held  valid  without  delivery 
case  of  transfers  by  partners  in  different  places 
whether  the  Ux  ni  nfie  of  the  place  of  transfer 

should  prevail         .... 
where  attachment  before  assignment 
subject  to  what  liens,  &c. 
assignments  under  bankrupt  and  insolvent  laws    . 

(See  Ba^xrupt  Laws.) 
transferred  by  marriage  all  the  world  over 
will  of,  governed  by  the  law  of  the  testator's 
domicil  ..... 

(See  Wills.) 
succesaion  to,  governed  by  the  law  of  the  intes- 
tate's domicil        .... 
(See  SrccKssio?!.) 
the  primary  fund  for  the  payment  of  debts  in 

Holland  and  England 
how,  when  reduced  into  possession  by  a  foreign 
executor        ..... 
(See  Movables.) 
PERSONS,  jurisdiction  over  (Su  Jcxisdiction.)  540-549 

POLICY,  NATION AL,  contracts  opposed  to  259-2596 

POLYGAMY,  forbidden  by  Christianity      .  .114 

makes  an  exception  as  to  the  validity  of  mar- 
riages by /ex /oo  114 
POSTING,  notice  by,  local  in  its  eflects    .                                  .547 
PRESCRIPTION.    (Su  Liiiitatio^b.) 


386-394 
390 
391 
392 

392 

400 

401-402a 

403 

423 

465-473 


481-482a 


529 


516 


^^^^^^H 

^H 

IXDEX* 

v 

REAL  PROPERTY,  (t^Hnutd,) 

ham  of  tnuwfor  determined  by  tbe  lex  ni  $iiat 

m^ 

foreign  juristi  divided  on  tiiif  point 

43»-t4-l»H 

fl 

the  domicil  of  tbo  tortntor 

4a7-l44»V 

ibe  extent  of  the  interoet  tmneferrtd  fO?efiied 

hff^kxftitiU 

445,446       ' 

doctrinea  of  the  Common  tnd  Civil  Uw  alike 

B 

on  thifl  point        ,           ,           .           . 

44SB 

what,  determined  by  the  kr  rti  ntm 

U7| 

acquired  by  opention  of  Uw^  only  tccording 

iotheleirff>fj|«        ,           ,           .           , 

448 

under  the  Common  Law,  not  aflecled  by  iJbe 

law  of  commuDity          ,           *           • 

454 

difficulties  of  the  cinlians  on  thiJ  mbject 

463 

wiihi  of»  gofemed  by  the  Ux  m  wiJUt 

.       474^ 

(Sm  Wills.) 

B 

iucceamn  to»  governed  by  the  icx  rd  mim 

4«i-48ar^ 

(SBtSoccssaioN.) 

not  iobjeet  to  the  aotfaority  of  a  foreign  guar- 

dka          ,           <           »           ^           * 

S04 

^^^^^^         irafpuMs  |0|  «!•  daemed  local 

SM 

^^^^H          a  diibM  doetHM  oooe  held 

5S4 

^^^^Hp         jufiedittion  over,  exeluiivo 

xosa 

^^^^^^^          fi>Kfign  judginenta  are  conelusive  upon 

991 

^^^P                                     (Sm  ImrovAnLKi.) 

into  peraoaal  aaaels      .           .          .           . 

sas 

REALITY,  TtuBom  for  using  thii  word 

16 

of  Penal  lawi         ,           . 

(94 

RK-EXCIIANGE,  by  what  law  goveiQod 

3«»-3U 

H      REGISTRATION,  neeeMwij  to  make  certain  invtnmjunti 
^H                              evidence 

631 

REMEDI ES,  are  part  of  the  wmqttemn  of  contracta 

.t*; 

claaaed  into  three  aorli 

.v;(i 

^L                          by  actiona  real,  pereonal,  and  mixed  in  the  Ro- 

^^^^^^              man  Law             «           «           .           . 

S30 

^^^^^B         whiriiCibQimtiR^bfOttfbl 

^^^^^^H                               (Sm  JirmiantcTto:t) 

^^^^^^B          are  governed  by  the  Ux  fori 

SM 

^^^^^^B          roaaooaofthianile 

SS7,SM 

^^^^^B          thk  rule  ttteofniaad  by  the  civiltann 

SMMeS 

^^^^^H          qoMtiona  aato  what  boloogi  to 

ac3 

^^^^^B          what  peraooi  may  aoe         .          .          ^ 

atoMer 

^^^^^1         whereaaaignmeoiof  lolfiahjiidiniint 

.v)i; 

^^^^^B         wbore  a  ecrnwl  haa  th«  fttee  of  a  aeal 

rn.7 

^^^^^H          the  mode  of  proceaa  belooga  CO 

Sffl 

- 

INDEX.  1067 

STATUTES   [coniinued.] 

what 12,13 

personal,  what 14, 375 

real,  what 13,  375,4G0,  4li^ 

mixed,  what *        .         13, 375 

diiitinctioii  between  personal  and  real        .  14-1(),4G1 

Senatus-consullum  Velleianum  .  15, 425 

distinction  between  local  and  personal     .        .  3G4 

STATUTES  OF  LIMITATIONS.    (5«  Limitatio5s.) 

CTOCK,  in  banks,  canals  d:c.,  its  locality        ....  383 

STOPPAGE  IX  TILL\'SITL\  right  of,  how  it  adheres  to 

property 401 

SUBJEICTS,  wherever  they  may  be,  bound  by  the  laws  of 

their  country  21-23,84 

who  are  541 

SUCCraSION  AND  DISTRinUTION, 

of  personal  property  {foverned  by  tJie  law  of  the 
domicil  of  the  intestate  .        481--482a,  514,  5146 

reason  of  tliis  rule  5146 

of  imiiiovable  property  povcmed  by  the  lex  rei  $Utt  483-484 
nieaniniT  of  tlie  word  '*  heirs,"  &c.how  deter- 
mined    484 

embarrassinnr  qoestions  arisint;  under  485--4D1 

where  intestate,  domiciled  in  England,  left  real 

estate  in  Scotland 487 

SURETIES,  according  to  what  law  liable  .        .        .        .        2<w 

SURETira  AM)  I'RINCIPAl^,  when  in  dilTorent  Slates  2;>0 

T. 

TENDER  AND  REFUSAU  when  a  discharge  3:K 

TERRITORIAL  JURISDICTION  18 

principles  of  noullenois  os  to        .        .        .        .  VJ 

TERRITORY,  force  of  the  lawH  of  n  nation  out  of  7,  20-23,  US 

this  furci*  df.>{H*nd!>  uiH»n  Ci unity        .  32-<')8,  27H,  tVH\ 

power  of  adiiiiniMtnitDr  does  nt>t  extr-nd  beyond  512 

jurisdiction  dffiends  upon  ....  5>'fi) 

TESTAMENTARY  HEIR,  by  Ui..'  Roman  Uw.  who        ..       507 

TESTAMENTS.    [Ste  Wills.) 

TORTS  ON  OCEAN  of  foreign  vensrls,  by  whui  law  gov- 
erned in  case  uf  a  conflict  of  lawjt 
{See  CoLLi!*io5| 
TRANSFER  of  foreign  liubilitii-M,  ri;rht  t<i  mic  upon  a'>3-3lX) 

of  i)crsonal  pn»;K;rty.    [Sr  Pi:h!4o:«al  Paopr.BTf.) 
under  the  Uankniiil  Liws.     [Ste  I)A.<«aRii'T  Law*.} 
TRANSIENT  PERSONS,  contraiti  of       ....     '/73,  274 

TRI.\US,  locality  of,  di}<tincti(>iis  as  to 554 

TURNPIKE  SHARF-S,  their  locality 3KJ 

TUTOR,  who  by  the  Roman  Law  4U3 


